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ADVERTISEMENT. 


N undertaking this new edition of Monſieur De 
Vattel's treatiſe, it was not my intention to give 
what might ſtrictly be called a new tranſlation. To 
add the author's valuable notes from the poſthumous 
edition printed at Neuchatel in 1773, — to correct 
ſome errors I had obſerved in the former verſion, — 
and occaſionally to amend the language where doubt- 
ful or obſcure, — were the utmoſt limits of my ori- 
ginal plan. As I proceeded, however, my alterations 
became more numerous : but whether they will be 
acknowledged as amendments, it muſt reſt with the 
reader to determine. Even if his deciſion ſhould be 
more favourable than I have any reaſon to expect, 1 
lay no claim to praiſe for my humble efforts, but 
ſhall eſteem myſelf very fortunate if I eſcape the ſe- 
verity of cenſure for preſenting the work to the 
public in a ſtate ſtill fo far ſhort of perfection. Con- 
ſcious of its defects, I declare with great ſincerity — 


.. + « Veniam pro laude peto, — laudatus abunde, 
Non faſtiditus {i tibi, lector, ero. 
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HE Law of Nations, though fo noble and 
important a ſubject, has not hitherto been 
treated of with all the care it deſerves. The greater. 
part of mankind have therefore only a vague, a very 
incomplete, and often even a falſe notion of it. The 
erality of writers, and even celebrated authors, 
almoſt excluſively confine the name of the Law of 
Nations to certain maxims and cuſtoms which have 
been adopted by different nations, and which the 
mutual conſent of the parties has alone rendered 
obligatory on them. This is confining within very 
narrow bounds a law ſo extenſive in its own nature, 
and in which the whole human race are fo intimately 
concerned ; it is at the ſame time a degradation of 
that law, in conſequence of a miſconception of its 
real origin. 

There certainly exiſts a natural law of nations, 
ſince the obligations of the law of nature are no leſs 
binding on ſtates, on men united in political ſociety, 
than on individuals. But, to acquire an exact know- 
ledge of that law, it is not ſufficient to know what 
the law of nature preſcribes to the individuals of the 
human race. The application of a rule to various 
ſubjects can no otherwiſe be made than in a manner 
agreeable to the nature of each ſubject. Hence it 
follows that the natural law of nations is a particular 
ſcience, conſiſting in a juſt and rational application 
of the law of nature to the affairs and conduct of na- 
tions or ſovereigns. All thoſe treatiſes, therefore, in 
which the law of nations is blended and confounded 
with the -ordinary law of nature, are incapable of 
conveying a diſtinct idea or a ſubſtantial knowledge 
of the ſacred law of nations. 

The Romans often confounded the law of nations 
with the law of nature, giving the name of the law 
Hof nations“ (Jus Gentium) to the law of nature, as 
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being generally acknowledged and adopted by all ci- 

viliſed nations x. The definitions given by the 
emperor Juſtinian, of the law of nature, the law of 
nations, and the civil law, are well known. * The 
law of nature” ſays he, © is that which nature teaches 
© to all animals +: thus he defines the natural law 
in its moſt extenſive ſenſe, not that natural law which 
is peculiar to man, and which is derived as well from 
his rational as from his &. nature. The civil 
& law,” that emperor adds, “is that which each na- 
* tion has eſtabliſhed for herſelf, and which pecu- 
&* larly belongs to each ſtate or civil ſociety. And 
c that law, which natural reaſon has eſtabliſhed 
* among all mankind, and which is equally obſerved 
by all people, is called the law of nations, as being 
« a law which all nations follow *.” In the ſucceed- 
ing paragraph the emperor ſeems to approach nearer 
to the ſenſe we at preſent give to that term. The 
« law of nations,” ſays he, “is common to the 
* whole human race. The exigencies and neceſſi- 
* ties of mankind have induced all nations to lay 
e down and adopt certain rules of right. For wars 
have ariſen, and produced captivity and ſervitude, 
« whicl: arc contrary to the law of nature; ſince, 
„ by the law of nature, all men were originally born 
« free d.“ But, from what he adds—that almoſt 
all kinds of contracts, thoſe of buying and ſelling, of 
hire, partnerſhip, truſt, and an infinite number of 


+ Neque vero hoc folum naturi, id eſt, jure gentium, &c, Cicero 
de Oftic. lib. iti. c. 5. | 
I Jus naturale eſt, quod natura omnia animalia docuit. Inflit. lib, 
1, tif. 2, 

+ Quod quiſque populus ipſe ſibi jus conſtituit, id ipſius proprium 
civitatis elf, vocaturque jus civile, quaſi jus proprium ipſius civitatis : 
quod vero naturalis ratio inter omnes homines conſtituit, id apud 
omnes perxque Cuitoditur, vocaturque jus gentium, quaſi quo jure 
omnes gentes utantur. Ibid. r. 

Jus autem gentium omni humano generi commune eſt: nam uſu 
exigente et humanis neceſſitatibus, gentes humane jura quædam ſibi 
conſtituerunt. Bella etenim orta ſunt, et captivitates ſecutæ et ſervi- 
tutes, quæ ſunt naturali juri contrariæ. Jure enim naturall omnes 
homines ab initio liberi naſcebantur. Ibid. $ 2. 
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others, owe their origin to that law of nations, — it 
plainly appears to have been Juſtinian's idea, that, ac- 
cording to the ſituations and circumſtances in which 
men were placed, right reaſon has dictated to them 
certain maxims of equity, ſo founded on the nature 
of things, that they | been univerſally acknow- 
ledged and adopted. Still this is nothing more than 
the law of nature which is equally applicable to all 
mankind. 

The Romans, however, acknowledged a law whoſe 
obligations are reciprocally binding on nations : and 
to that law they referred the right of embaſſies. They 
had alſo their fecial law, which was nothing more than 
the law of nations in its particular relation to public 
treaties, and eſpecially to war. The feciales were 
the interpreters, the guardians, and, in a manner, 
the prieſts of the public faith *. 

The moderns are generally agreed in reſtricting the 
appellation of * the law of nations” to that ſyſtem of 
right and juſtice which ought to prevail between 
nations or ſovereign ſtates. They differ only in the 
ideas they entertain of the origin whence that ſyſtem 
aroſe, and of the foundations upon which it reſts. 
The celebrated Grotius underſtands it to be a ſyſtem 
eſtabliſhed by the common conſent of nations ; and 
he thus diſtinguiſhes it from the law of nature : 
When ſeveral perſons, at different times and in va- 
* rious places, maintain the ſame thing as certain, 
* ſuch coincidence of ſentiment muſt be attributed 
* to ſome general cauſe. Now, in the queſtions be- 
« fore us, that cauſe muſt neceſſarily be one or the 
* other of theſe two—either a juſt conſequencedrawn 
* from natural principles, or a univerſal conſent. 


+ Feciales, quod fidei publicæ inter populos præerant: nam per 
hos fiebat ut juſtum conciperetur bellum (et inde deſitum), et ut ſœdere 
fdes pacis conſtitueretur. Ex his mittebant, antequam conciperetur, 
qui res repeterent: et per hos etiam nunc fit ſcdus. Varro de Ling. 


Lat. lib. iv. 
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« The former diſcovers to us the law of nature, and 
« the latter, the law of _— 1 = ap 
That great man, as a from many paſſages in 
his — work, h © alla of the truth: but 
as he had the taſk of extracting from the rude ore, as 
it were, and reducing into regular ſhape and form, a 
new and important ſubject which had been much 
neglected before his time, it is not ſurpriſing, that,— 


having his mind burthened with an immenſe variety 


of objects, and with a numberleſs train of quotations 
which formed a part of his plan, — he could not al- 
ways acquire thoſe diſtinct ideas ſo, neceſſary in the 
ſciences. Perſuaded that nations or ſovereign powers 
are ſubject tothe authority of the law of nature, the 
obſervance of which he ſo frequently recommends to 
them, — that learned man, in fact, acknowledged a 
natural law of nations, which he ſomewhere calls the 
internal law of nations: and perhaps it will appear 
that the only difference between him and us lies in 
the terms. But we have already obſerved, that, in 
order to form this natural law of nations, it is not 
ſufficient fimply to apply to nations what the law of 
nature decides with reſpect to individuals. And be- 
ſides, Grotius, by his very diſtinction, and by exclu- 
ſively appropriating the name of © the law of na- 
** tionsꝰ to thoſe maxims which have been eſtabliſhed 
by the common conſent of mankind, ſeems to inti- 
mate, that ſovereigns, in their tranſactions with each 
other, cannot infiſt on the obſervance of any but thoſe 
lait-mentioned maxims, —reſerving the internal law 
tor the direction of their own conſciences. If — ſet- 
ting out with the idea that political ſocieties or na- 
tions live, with reſpect to each other, in a reciprocal 
independence, in the ſtate of nature, and that, as po- 
litical bodies, they are ſubject to the natural law 
Grotius had moreover conſidered that the law muſt 


De Jure Nelli & Pacis, tranſlated by Barbeyrac ; Preliminary 
be 
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be applied to theſe new ſubjects in a manner ſuitable 
to their nature, — that judicious author would eaſily 
have diſcovered that the natural law of nations is a 
particular ſcience ; that jt produces between nations 
even an external obligation wholly independent of 
their will; and that the common conſent of man- 
kind is only the foundation and ſource of a particular 
kind of law called the Arbitrary Law of Nations. 

Hobbes, in whoſe work we diſcover the hand of 
a maſter, notwithſtanding his paradoxes and deteſta- 
ble maxims, — Hobbes was, I believe, the firſt who 
gave a diſtin though imperfect idea of the law of 
nations. He divides the /aw of nature into that of 
man, and that of ftates : and the latter is, according 
to him, what we uſually call the law of nations. 
«© The maxims, he adds, of each of theſe laws 
« are preciſely the ſame: but as ſtates once eſta- 
* bliſhed aſſume perſonal properties, that which is 
„ termed the natural law when we ſpeak of the du- 
ties of individuals, is called the law of nations when 
« applied to whole nations or ſtates &. This auti:or 
has well obſerved, that the law of nations is the law 
of nature applied ta ſtates or nations. But we ſhall 
{ee in the courſe of this work, that he was miſtaken 
in the idea that the law of nature does not ſuffer any 
neceſſary change in that application, — an idea from 
which he concluded that the maxims of the law of 
nature and thoſe of the law of nations are preciſely 
the ſame. 

Puffendorf declares that he unreſervedly ſubſcribes 
to this _ eſpouſed by Hobbes +. He has 
not therefore ſeparately treated of the law of nations, 


* Rurſus (lex) naturalis dividi poteſt in naturalem hominum, que 
ſola obtinuit dici Lex Nature, et naturalem civitatum, qua dici poteſt 
Lex Gentium, vulgo autem Fus Gentium appellatur. Præcepta utriuſque 
eadem ſunt: ſed quia civitates ſemel inſtitute induunt proprietates 
hominum perſonales, lex quam, loquentes de hominum ſingulorum 
officio, naturalem dicimus, applicata totis civitatibus, nationibus, five 
gentibus, vocatur Jus Gentium. De Cive, c. xiv. & 4. 

+ Puffendorf's Law of Nature and Nations, book i, chap. iti, 5 23. 
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but has every-where blended it with the law of naturg 
properly ſo called. 

Barbeyrac, who performed the office of tranſlator 
and commentator to Grotius and Puffendorf, has ap- 
proached much nearer to the true idea of the law of 
nations. Though the work is in every body's hands, 
I ſhall here, for the reader's convenience, tranſcribe 
one of that learned tranſlator's notes on Grotius's Law 
of War and Peace *. I acknowledge,” ſays he, 
« that there are laws common to all nations, things 
„ which all nations ought to practiſe towards each 
* other: and if people chooſe to call theſe the law 
« of nations, they may do ſo with great propriety. 
« But ſetting aſide the conſideration that the conſent 
of mankind is not the baſis of the obligation by 
% which we are bound to obſerve thoſe laws, and that 
« jt cannot even poſſibly take place in this inſtance, — 
* the principles and the rules of ſuch a law are in fact 
«* the {ame as thoſe of the law of nature, properly ſo 
ce called; the only difference conſiſting in the mode 
« of their application, which may be ſomewhat va- 
© ried, on account of the difference that ſometimes 
happens in the manner in which nations ſettle their 
&« affairs with each other.“ 

It did not eſcape the notice of the author we have 
juſt quoted, that the rules and deciſions of the law of 
nature cannot be purely and ſimply applied to ſovereign 
ſtates, and that they muſt neceſſarily undergo ſome 
modifications in order to accommodate them to the 
nature of the new ſubjects to which they are applied. 
Bat it docs not appear that he diſcovered the full ex- 


tent of this idea, ſince he ſeems not to approve of the | 


mode of treating the la of nations ſeparately from the 
law of nature as relating to individuals. He only 
commends Eudæus's method, ſaying, “ it was right 
in that author to point out , after each article of 


* the law of nature, the application which may be 


* Book 1. chap. 1, $ 14, note 3. 
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© made of it to nations in their mutual relations to each 
* other, — ſo far at leaſt as his plan permitted or re- 
« quired that he ſhould do this &. Here Barbeyrac 
made one ſtep at leaſt in the right track: but it 
required more profound reflection and more extenſive 
views in order to conceive the idea of a ſyſtem of 
natural law of nations, which ſhould claim the obe- 
dience of ſtates and ſovereigns, — to perceive the 
utility of ſuch a work, and eſpecially to be the firſt to 
execute it. 

This glory was reſerved for the baron de Wolf. 
That great philoſopher ſaw that the law of nature 
could not, with ſuch modifications as the nature of 
the ſubjects required, and with ſufficient preciſion, 
clearneſs, and ſolidity, be applied to incorporated na- 
tions or ſtates, without the aſſiſtance of thoſe general 
principles and leading ideas by which the application 
is to be directed ;—that it is by thoſe principles alone 
we are enabled evidently to. demonſtrate that the de- 
ciſions of the law of nature reſpecting individuals mutt, 
purſuant to the intentions of that very law, be chang- 
ed and modified in their application to ſtates and po- 
litical ſocieties, —and thus to form a natural and ne- 
ceſſary law of nations +: whence he concluded, that 
it was proper to form a diſtinct ſyſtem of the law of 
nations, —a taſk which he has happily executed. But 


Note 2 on Puſſendorf's Law of Nature and Nations, book ii. chap, 
3, $23. I have not been able to procure Budzus's work, from which 
I ſuſpet that Barbeyrac derived this idea of the Law af Nations. 

lit were not more adviſable, for the ſake of brevity, af avoiding 
repe(ition3, and taking advantage of the ideas already formed and eſta- 
bliſhed in the minds of men, —it, for all theſe reaſons, it were not more 
convenient to preſuppoſe in this inſtance a knowledge of the ordinary 
law of nature, and on that ground to undertake the taſk of applying it 
to ſovereign ſtates, it would, inſtead of ſpeaking of ſuch application, 
be more accurate to ſay, that, as the law of nature, properly ſo called, 


is the natural law of individuals and founded on the nature of man, ſo 


the natural law of nations is the natural law of political ſocieties, and 
tounded on the nature of thoſe ſocieties. But as the reſult af either 
mode is ultimately the ſame, I have in preference adopted the more 
compendions one. As the law of nature. has already been treated of in 
an ample and ſatis factory manner, the ſhorteſt way is timply to make a 
rational application ot it to nations. 
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it is juſt that we ſhould hear what Wolf himſelf ſays 
in his Preface. 

« Nations *, ſays he, © do not, in their mutual 
« relations to each other, acknowledge any other 
« law than that which nature herſelf has eſtabliſhed. 
« Perhaps, therefore, it may appear ſuperfluous ta 
« give a treatiſe on the law of nations, as diſtinct from 
« the law of nature. But thoſe who entertain this 
idea have not ſufficiently ſtudied the ſubject. Na- 
„ tions, it is true, can only be conſidered as ſo many 
* individual perſons living together in the ſtate of na- 
« ture; and, for that reaſon, we muſt apply to them 
all the duties and rights which nature preſcribes 
« and attributes to men in general, as being natu- 
« rally born free, and bound to each other by no ties 
« but thoſe of nature alone. The law which ariſes 
« from this application, and the obligations reſulting 
« from it, proceed from that immutable law founded 
« on the nature of man; and thus the law of nations 
« certainly belongs to the law of nature: it is there- 
* fore, on account of its origin, called the natural, 
* and, by reaſon of its obligatory force, the neceſſary 
% law of nations. That law is common to all na- 
tions; and if any one of them does not reſpect it 
in her actions, ſhe violates the common rights of 
« ali the others.” 

Fut nations or ſovereign ſtates being moral per- 
«« ſons, and the ſubjects of the obligations and rights 
*« reſulting, in virtue of the law of nature, from the 
« act of aſſociation which has formed the political 
body, the nature and eſſence of theſe moral per- 
*« ſons neceſſarily differ, in many reſpects, from the 
nature and eſſence of the phylical individuals, or 
* men, of whom they are compoſed. When, there- 
fore, we would apply to nations the duties which 
the law of nature preſcribes to individual man, and 
* the rights it confers on him in order to enable him 


3 5 nation here means a ſovereign ſtate, an independent political 
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eto fulfil his duties, — ſince thoſe rights and thoſe 
duties can be no other than what are conſiſtent with 
«« the nature of their ſubjects, they mutt, in their ap- 
« plication, neceſſarily undergo a change ſuitable to 
« the new ſubjects to which they are applied. Thus 
e we ſee that the law of nations does not in every 
particular remain the ſame as the law of nature, 
«« regulating the actions of individuals, Why may 
it not therefore be ſeparately treated of, as a law 

« peculiar to nations?“ 
being myſelf convinced of the utility of ſuch a 
work, 1 impatiently waited for Monſieur Wolf's pro- 
duction, and, as ſoon as it appeared, formed the de- 
ſign of facilitating, for the advantage of a greater 
number of readers, the knowledge of the luminous 
ideas which it contains. The treatiſe of the philoſo- 
pher of Hall on the law of nations is dependent on all 
thoſe of the ſame author on philoſophy and the law 
of nature. In order to read and underſtand it, it is 
neceſſary to have previouſly ſtudied ſixteen or ſeven- 
teen quarto volumes which precede it. Beſides, it is 
written in the manner and even in the formal method 
of geometrical works. Theſe circumſtances preſent 
obſtacles which render it nearly uſeleſs to thoſe very 
perſons in whom the knowledge and taſte of the true 
principles of the law of nations are moſt important and 
moſt defirable. At firſt I thought that I ſhould have 
had nothing farther to do, than to detach this treatiſe. 
from the entire ſyſtem by rendgring it independent of 
every thing Monſieur Wolf had ſaid before, and to 
give it a new form, more agreeable, and better calcu- 
lated to enſure it a reception in the polite world. With 
that view, I made ſome attempts; but I foon found, 
that if I indulged the expectation of procuring readers 
among that claſs of perſons for whom I intended to 
write, and of rendering my efforts beneficial to man-. 
kind, it was neceſſary that I ſhould form a very diffe- 
rent work from that which lay before me, and under. 
take to furniſh an original production, The method 
followed 
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followed by Monſieur Wolf has had the effect of ren- 
dering his work dry, and in many reſpects incomplete. 
The different ſubjeRs are ſcattered through it in a 
manner that is extremely fatiguing to the attention : 
and as the author had, in his“ Law of Nature, treat- 
ed of univerſal public law, he frequently contents 
himſelf with a bare reference to his former produc- 
tion, when, in handling the law of nations, he ſpeaks 
of the duties of a nation towards herſelf. 

From Monſieur Wolf's treatiſe, therefore, I have 
only borrowed whatever appeared molt worthy of at- 
tention, eſpecially the definitions and general princi- 
ples ; but I have been careful in ſelecting what I drew 
from that ſource, and have accommodated to my 
own plan the materials with which he furniſhed me. 
Thoſe who have read Monſieur Wolf's treatiſes on 
the law of nature and the law of nations, will ſee 
what advantage I have made of them. Had [every- 
where pointed out what I have borrowed, my pages 
would be crowded with quotations equally uſeleſs and 
difagreeable to the reader. It is better to acknow- 
ledge here, once for all, the obligations I am under to 
that great maſter. Although my work be very dif- 
ferent from his (as will appear to thoſe who are will- 
ing to take the trouble of making the compariſon), 
I confeſs that I ſhould never have had the courage to 
launch into fo extenſive a field, if the celebrated phi- 


loſopher of Hall had not preceded my ſteps, and held 


torth a torch to guide me on my way. 

Sometimes, however, I have ventured to deviate 
from the path which he had pointed out, and have 
adopted ſentiments oppoſite to his. I will here quote 
a few inſtances. Monfieur Wolf, influenced perhaps 
by the example of numerous other writers, has devoted 
ſeveral ſections * to the expreſs purpoſe of treating of 
the nature of patrimonial kingdoms, without rejecting 
or rectifying that idea ſo degrading to human kind, 
J do not even admit of ſuch a denomination, which I 


In the VIIIth Part of his Law of Nature, and in his Law of Nations. 
| think 


* 
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think equally ſhocking, improper, and dangerous, 


both in its effects, and in the impreſſions it may give 
to ſovereigns : and in this, I flatter myſelf I ſhall ob- 
tain the ſuffrage of every man who poſſeſſes the ſmall- 
eſt ſpark of reaſon and ſentiment, — in ſhort, of every 
true citizen. | 
Monſieur Wolf determines (Jus Gent. § 878) that 
it is naturally lawful to make uſe of poiſoned weapons 
in war. I am ſhocked at ſuch a deciſion, and ſorry 
to find it in the work of ſo great a man. Happily 
for the human race, it is not difficult to prove the 
- contrary, even from Monſieur Wolf's own principles. 

What I have faid on this ſubject may be ſeen in 
Book III. 156. 

In the very outſet of my work, it will be found 
that Idiffer entirely from Monſieur Wolf in the man- 
ner of eſtabliſhing the foundations of that ſpecies of 
law of nations which we call voluntary. Monſieur 
Wolf deduces it from the idea of a great republic 
( ciwitatis maxima) inſtituted by nature herſelf, and of 
which all the nations of the world are members. Ac- 
cording to him, the voluntary law of nations is, as it 
were, the civil law of that great republic. This idea 
does not ſatisfy me; nor do I think the fiction of ſuch 
a repyblic either admiſſible in itſelf, or capable of 
affording ſufficiently ſolid grounds on which to build 
the rules of the univerſal law of nations which ſhall 
neceſſarily claim the obedient acquieſcence of ſove- 
reign ſtates, I acknowledge no other natural ſociety 
between nations than that which nature has eſtabliſhed 
between mankind in general. It is eſſential to every 
civil ſociety (civitati) that each member have re- 
ſigned a part of his right to the body of the ſociety, 
and that there exiſt in it an authority capable of com- - 
manding all the members, of giving them laws, and 
of compelling thoſe who ſhould refuſe to obey. No- 
thing of this kind can be conceived or ſuppoſed to 
ſubſiſt between nations. Each ſovereign ſtate claims 
and actually poſſeſſes an abſolute independence on 
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all the others. They are all, according to Monſieur 
Wolf himſelf, to be conſidered as ſo many individuals 
who live together in the ſtate of nature, and who ac- 
knowledge no other laws but thoſe of nature, or of 
her Great Author. Now, although nature has indeed 
eſtabliſhed a general ſociety between mankind, by 
creating them ſubje& to ſuch wants as render the 
aſſiſtance of their fellow-creatures indiſpenſably ne- 
ceſſary to enable them to live in a manner ſuitable to 
men, — yet ſhe has not impoſed on them any particu- 
lar obligation to unite in civil ſociety, properly ſa 
called: and if they all obeyed the injunctions of that 
good parent, their ſubjection to the reſtraints of civil 
ſociety would be unneceſſary. It is true, that, as 
there does not exiſt in mankind a diſpoſition volun- 
tarily to obſerve towards each other the rules of the 
law of nature, they have had recourſe to a political 
aſſociation, as the only adequate remedy againſt the 
depravity of the majority, — the only means of ſe- 
curing the condition of the good, and repreſſing the 
wicked : and the law of nature itſelf approves of this 
eſtabliſhment. But it is eaſy to perceive that the civic 
aſſociation is very far from being equally neceſſar 
between nations, as it was between individuals. e 
cannot therefore ſay that nature equally recommends 
it, much leſs that ſhe has preſcribed it. Individuals 
are ſo conſtituted, and are capable of doing ſo little 
by themſelves, that they can ſcarcely ſubſiſt without 
the aid and the laws of civil ſociety. But as ſoon as 
a conſiderable number of them have united under the 
ſame government, they become able to ſupply moſt of 
their wants; and the aſſiſtance of other political ſo- 
cicties is not ſo neceſſary to them as that of individuals 
is to an individual. Theſe focieties have ſtill, it is 
true, powerful motives for carrying on a communi- 
cation and commerce with each other; and it is even 
their duty to do it ; fince no man can, without good 
reaſons, refuſe aſſiſtance to another man. But the law of 
nature may ſuffice to regulate this commerce, and this 
f cor- 
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correſpondence. States conduct themſelves in a diffe- 
rent manner from individuals. It is not uſually the ca- 
price or blind impetuoſity of a ſingle perſon that forms 
the reſolutions and determines the meaſures of the pub- 
lic: they are carried on with more deliberation and cir- 
cumſpection: and, on difficult or important occaſions, 
arrangements are made and regulations eſtabliſhed by 
means of treaties. To this we may add, that inde- 
ndence is even neceſſary to each ſtate, in order to 
enable her properly to diſcharge the duties ſhe owes to 
herſelf and to her citizens, and to govern herſelf in the 
manner beſt ſuited to her circumſtances. It is therefore 
ſufficient (as | have already ſaid) that nations ſhould 
conform to what is required of. them by the natural 

and general ſociety eſtabliſhed between-all mankind. 
But, ſays Montieur Wolf, a rigid adherence to the 
law of nature cannot always prevail in that com- 
merce and ſociety of nations; it muſt undergo vari- 
ous modifications, which can only be deduced from 
this idea of a kind of great republic of nations, whoſe 
laws, dictated by found reaſon and founded on necei- 
lity, ſhall regulate the alterations to be made in the 
natural and neceſſary law of nations, as the civil 
laws of a particular ſtate determine what modifica- 
tions ſhall take place in the natural law of indivi- 
duals. I do not perceive the neceſſity of this conſe- 
quence ; and I flatter myſelf that I ſhall, in the courſe 
of this work, be able to prove, that all the modifi- 
cations, all the reſtrictions, — in a word, all the alte- 
rations which the rigour of the natural law muſt be 
made to undergo in the affairs of nations, and from 
which the voluntary law of nations is formed, — 
to prove, I ſay, that all theſe alterations are deduci- 
ble from the natural liberty of nations, from the at- 
tention due to their common ſafety, from the nature 
of their mutual correſpondence, their reciprocal 
duties, and the diſtinctions of their various rights, 
internal and external, perfect and imperfet,— by a 
mode of reaſoning nearly fimilar to that which Mon- 
| | eur 
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ſieur Wolf has purſued, with reſpect to individuals, 


in his treatiſe on the law of nature. 

In that treatiſe it is made to appear that the rules 
which, in conſequence of the natural liberty of man- 
kind, muſt be admitted in queſtions of external right, 
do not cancel the obligation which the internal right 
impoſes on the conſcience of each individual. It is 
caſy to apply this doctrine to nations, and by care- 
fully drawing the line of diſtinction between the in- 
ternal and the external right — between the neceſſary 
and the voluntary law of nations — to teach them not 
to indulge theniſelves in the commiſhon of every act 
which they may do with impunity, unleſs it be ap- 
proved by the immutable laws of juſtice, and the 
voice of conſcience. 

Since nations, in their tranſactions with each other, 
are equally bound to admit thoſe exceptions to, and 
thoſe modifications of, the rigour of the neceſſary 
law, whether they be deduced from the idea of a 
great republic of which all nations are ſuppoſed to be 
the members, or derived from the ſources whence I 
propoſe to draw them, — there can be no reaſon why 
the ſyſtem which thence reſults, ſhould not be called 
the Voluntary Law of nations, in contradiſtinction to 
the neceſſury, internal, and conſciential law. Names 
are of very little conſequence : but it is of conſidera- 
ble importance carefully to diſtinguiſh theſe two 
kinds of law, in order that we may neyer confound 
what is juſt and good in itſelf, with what is only to- 
lerated through neceſlity. 

The neceilary and the voluntary law of nations 
are theretore both eſtabliſhed by nature, but each in 
a different manner; the former as a ſacred law which 
nations and ſovereigns are bound to reſpect and follow 
in all their actions; the latter, as a rule which the 
general weltare and fafety oblige them to admit in 
their tranſactions with each other. The neceſſary 
law immediately proceeds from nature; and that 
common mother o* mankind recommends the obſer- 
f vance 
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vance of the voluntary law of nations, in conſide- 
ration of the ſtate in which nations ſtand with reſpect 
to each other, and for the advantage of their affairs. 
This double law, founded on certain and invariable 
principles, is ſuſceptible of demonſtration, and will 
conſtitute the principal ſubject of this work. 

There is another kind of law of nations, which 
authors call arbitrary, becauſe it proceeds from the 
will or conſent of nations. States, as well as indivi- 
duals, may acquire rights and contract obligations, 
by expreſs engagements, by compacts and treaties : 
hence reſults a conventional law of nations, pecu- 
liar to the contracting powers. Nations may alſo 
bind themſelves by their tacit conſent : upon this 
ground reſt all thoſe regulations which cuſtom has 
introduced between different ſtates, and which con- 
ſtitute the z age of nations, or the law of nations 
founded on cuſtom. It is evident that this law can- 
not impoſe any obligation except on thoſe particular 
nations who have, by long uſe, given their ſanction 


to its maxims : it is a peculiar law, and limited in its 


operation, as the conventional law : both the one and 
the other derive all their obligatory force from that 
maxim of the natural law which makes it the duty 
of nations to fulfil their engagements, whether ex- 
preſs or tacit. The fame maxim ought to regulate 
the conduct of ſtates with regard to the treaties they 
conclude, and the cuſtoms they adopt. I muſt con- 
tent myſelf with ſimply laying down the general 
rules and principles which the law of nature fur- 
niſhes for the direction of ſovereigns in this reſpect. 
A particular detail of the various treaties and cuſtoms 
of different ſtates belongs to hiſtory, and not to a ſyſ- 
tematic treatiſe on the law of nations. 
Such a treatiſe ought, as we have already obſerved, 
principally to conſiſt in a judicious and rational ap- 
plication of the principles of the law of nature to the 
affairs and conduct of nations and ſovereigns. The 
ſtudy of the law of nations ſuppoſes therefore a pre- 
vious 


nol PREF ACE. 


vious knowledge of the ordinary law of nature: and 
in fact J proceed on the ſuppoſition that my readers 
arc * to a certain degree at leaſt, poſſeſſed of 
that knowledge. Neverthelefs, as it is not agreeable 
to readers in general to be obliged to recur to other 
authorities for proofs of what an author advances, I 
have taken care to eſtabliſh, in a few words, the mdſt 
important of thoſe principles of the law of nature 


which I intended to apply to nations. But I have not 
always thought it neceſſary to trace them to their 
primary foundations for the purpoſe of demofſtration, | 
but have ſometimes contented myſelf with ſupporting * 
them by common truths which are acknowledged by | 


every candid reader, without carrying the analyſis any 


farther. It is ſufficient for me to perſuade, and for 
this purpoſe to advance nothing as a 33 that 


will not readily be admitted by every ſenſible man. 


The law of nations is the law of ſovereigns. It is 
principally for them and for their miniſters that it 
ought to be written. All mankind are indeed inter- 
eſted in it; and, in a free country, the ſtudy of its 


maxims is a proper employment for every citizen: 


but it would be of little conſequence to impart the 


knowledge of it only to private individuals, who are 
not called to the councils of nations, and who have 


no influence in directing the public meaſures. If the | 


conductors of ſtates, if all thoſe who are employed 
in public affairs, condeſcended to apply ſeriouſly to 
the ſtudy of a ſcience which ought to be their law, 
and, as it were, the compaſs by which to ſteer their 


courſe, what happy effects might we not expect from | 


a good treatiſe on the law of nations! We every day 
feel the advantages of a good body of laws in civil 
ſociety:— the law of nations is, in point of impor- 
tance, as much ſuperior to the civil law, as the pro- 
ceedings of nations and ſovereigns are more momen- 
tous in their conſequences than thoſe of private perſons, 
But fatal experience too plainly proves, how little 
regard thoſe who are at the head of affairs pay to the 
> © dictates 
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dictates of juſtice, in conjunctures where they hope 
to find their advantage. Satisfied with beſtowing 
their attention on a ſyſtem of politics which is often 
falſe fince often unjuit, the generality of them think 
they have done enough when they have thoroughly 
ſtudied that. Nevertheleſs we may truly apply to 
{tates a maxim which has Jong been acknowledged as 
frue with reſpect to individuals, — that the beſt and 
ſafeſt policy is that which is founded on virtue. Ci- 
cero, as great a maſter in the art of government as in 
eloquence and philoſophy, does not content himſelf 
with rejecting the vulgar maxim, that © a ſtate can- 
not be happily governed without committing in- 
« juſtice ;”” he even proceeds ſo far as to lay down 
the very reverſe of the propoſition as an invariable 
truth, and maintains, that, * without a ſtrict atten- 
« tion to the molt rigid juſtice, public affairs cannot 


= *© be advantageouſly adminiſtered *.“ 


Providence occaſionally beſtows on the world kings 
and miniſters whoſe minds are impreſſed with this 
great truth. Let us not renounce the pleaſing hope 
that the number of thoſe wiſe conductors of nations 
will one day be multiplied ; and in the interim let us; 
each. in his own ſphere, exert our beſt efforts to acce- 
lerate the happy period. 

It is principally with a view of rendering my work. 
palatable to thoſe by whom it is of the moſt impor- 
tance that it ſhould be read and reliſhed, that I have 
ſometimes joined examples to the maxims I advance: 
and in that idea I have been confirmed by the approba- 
tion of one of thoſe miniſters who are the enlightened 
friends of the human race, and who alone ought to be 
admitted into the councils of kings. ut I have been 
ſparing in the uſe of ſuch embelliſhments. Without 
ever aiming at a vain parade of erudition, 1 only ſought 
to afford an occaſional relaxation to the reader's mind, 


_* Nihil eſt * adhuc de republics putem dictum, et quo poſſim 
longius progredi, niſi tit conti. matum, non modo faiſum elſe iſtud, fine 
injurià non poſſe, ſed hoc veriſimum, fine ſumma juſtitia rempublicant 
regi non poſſe, Cicero, Fragment. ex lib. de Republica. 
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or to render the doctrine more impreſſive by an ex- 
ample, and ſometimes to ſhew that the practice of | 
rations is conformable to the principles laid down: 
and whenever I found a convenient opportunity, 1 
have, above all things, endeayoured to inſpire a love 
of virtue, by ſhewing, from ſome ſtriking paſſage of 
hiſtory, how amiable it is, how worthy of our homage © 
in ſome truly great men, and even productive of 
ſolid advantage. I have quoted the chief part of my 
examples from modern hiſtory, as well becauſe theſe 
are more intereſting, as to avoid a repetition of thoſe * 
which have been already accumulated by Grotius, | 
Puffendorf, and their commentators. 

As to the reſt, I have, both in theſe examples and 
in my reaſonings, ſtudiouſly endeavoured to avoid 
giving offence; it being my intention religiouſly to 
obſerve the reſpect due to nations and ſovereign pow- 
ers: but I have made it a ſtill more ſacred rule to 
reſpect the truth, and the intereſts of the human race, 
If, among the baſe flatterers of deſpotic power, my 
principles meet with opponents, I ſhall have on my 
ſide the virtuous man, the friend of the laws, the 
man of probity, and the true citizen. 

I thould prefer the alternative of total filence, 
were I not at liberty in my writings to obey the dic- 
tates of my conſcience. But my pen lies under no 
reſtraint, and I am incapable of proſtituting it to flat- 
tery. I was born in a country of which liberty is the 
ſoul, the treafure, and the fundamental law ; and m 
birth qualifies me to be the friend of all nations. 
Theſe favourable circumſtances have encouraged me 
in the attempt to render myſelf uſeful to mankind by 
this work. I felt conſcious of my deficiency in 
knowlege and abilities: 1 ſaw that I was undertakin 
an arduous taſk : but I ſhall reſt ſatisfied if that claſs 
of readers whoſe opinions are entitled to reſpect, 
diſcover in my labours the traces of the honett man 
and the good citizen, 

CON 
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PRELIMINARTIES. 
Idea and general Principles of the Law of Nations. 

ATIONS or ſtates are bodies politic, ſocieties of, 5 7. 
N men united together for the purpoſe of promoting meant by a 
their mutual ſafety and advantage by the joint efforts of — or 
their combined ſtrength. Us 

Such a ſociety has her affairs and her intereſts; ſhe 62. 
deliberates and takes reſolutions in common; thus becom- 155% 
ing a moral perſon, who poſſeſſes an underſtanding and a 
will peculiar to herſelf, and is ſuſceptible of obligations and 
rights, 

To eſtabliſh on a ſolid foundation the obligations and pg Hen 
rights of nations, is the deſign of this work. The /azv of of the law 
nations is the ſcience which teaches the rights ſulſiſting between i nations. 
nations or ftates, and the obligations correſpondent to thoſe 
rights. | 

y this treatiſe it will appear, in what manner ſtates, as 
ſuch, ought to regulate all their actions. We ſhall exa- 
mine the obligations of a people, as well towards them- 
ſelves as towards other nations; and by that means we 
ſhall diſcover the rights which reſult from thoſe obligations. 

For, the right being nothing more than the power of do- 
ing what is morally poſſible, that is to ſay, what is proper * 
and conſiſtent with duty,— it is evident that right 1s de= 
rived from duty, or paſſive obligation,— the obligation we 
lie under to a& in ſuch or ſuch manner. It is therefore 


d 3 neceſſary 


94. 
in what 
light na- 
tions or 
ſlates are 
to be con- 


lidered, 


Cx. 
To what 
laws na- 
tions are 


ſubject. 


$ 5. 
in what 
thc law of 
nations 
„riginally 
cotalltts. 


IDEA AND GENERAL PRINCIPLES. 


neceſſary that a nation ſnould acquire a knowledge of the 
obligations incumbent on her, in order that ſhe may not 
only avoid all violation of her duty, but alſo be able di- 
ſtinctly to aſcertain her rights, or what ſhe may lawfully 
require from other nations. i 

Nations being compoſed of men naturally free and in- 
dependent, and who, before the eſtabliſhment of civil 
ſocieties, lived together in the ſtate of nature,— nations or 
ſovereign ſtates are to be conſidered as ſo many free per- 
ſons living together in the ſtate of nature. 

It is a ſettled point with writers on the natural law, that 
all men inherit from nature a perfect liberty and indepen- 
dence, of which they cannot be deprived without their 
own conſent. In a ſtate, the individual citizens do not 
enjoy them fully and abſolutely, becauſe they have made 
a partial ſurrender of them to the ſovereign. But the 
body of the nation, the ſtate, remains abſolutely free and 
independent with reſpect to all other men, all other na- 
tions, as long as it has not voluntarily ſubmitted to them. 

As men are ſubject to the laws of nature, — and as their 
union in civil ſociety cannot have exempted them from 
the obligation to obſerve thoſe laws, fince by that union 
they do not ceaſe to be men,— the entire nation, whoſe 
common will is but the reſult of the united wills of the 
Citizens, remains ſubje& to the laws of nature, and is 
bound to reſpect them in all her proceedings. And ſince 
right ariſes from obligation, as we have juſt obſerved 
($ 3), the nation poſleſſes allo the ſame rights winch na- 
ture has conferred upon men in order to enable them to 
perform their duties, 

We muſt therefore apply to nations the rules of the law 
of nature, in order to diſcover what their obligations are, 
and what their rights: conſequently the /aw of nations is 
originally no other than the /aw of nature applied to na- 
tions. But as the application of a rule cannot be juſt and 
reaſonable unicls it be made in a manner ſuitable to the 
ſubject, we are not to imagine that the law of nations is 
preciſely and in every caſe the ſame as the law of nature, 
with the difference only of the ſubjects to which it is ap- 
plied, ſo as to allow of our ſubſtituting nations for indi- 
viduals, A ſtate or civil ſociety is a ſubject very different 
from an individual of the human race: from which cit- 
cumſtance, purſuant to the law of nature itſelf, there re- 
wle, in many caſes, very different obligations and rights; 

lince 
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OF THE LAW OF NATIONS. 


ſince the ſame general rule, applied to two ſuhjects, can- 


not produce exactly the ſame deciſions, when the ſubjects 
are different; and a particular rule which is perfectly juſt 
with reſpect to one ſubject, is not applicable to another ſub- 


ject of a quite different nature. Theie are many caſes, there- 


fore, in which the law of nature does not decide between ſtate 
and ſtate in the ſame manner as it would between man and 
man. We muſt therefore know how to accommodate 
the application of it to different ſubjects; and it is the art 
of thus applying it with a preciſion founded on right rea- 
ſon, that renders the law of nations a diltin& ſcience “. 


We 


* The ſtudy of this ſcience preſuppoſes an acquaintance with the 
ordinary law of nature, of which human individuals are the objects. 
Nevertheleſs, for the ſake of thoſe who have not ſyſtematically ſtu- 
died that law, it will not be amiſs to give in this place a general idea 
of it. The natural law is the /ezence of the latus of nature, of thoſe 
laws which nature impoſes on mankind, or to which they are ſubject 
by the very circumſtance of their being men; a ſcience, whoſe firſt 
principle is this axiom of inconteſtable truth — “ The great end of 
« every being endowed with intellect and ſentiment, is happineſs.” 
It is by the defire alone of that happinels that we can bind a creature 
poſſeſſed of the faculty of thought, and form the ties of that obliga- 
ton which ſhall make hi. n ſubmit to any rule. Now, by ſtudying 
the nature of things, and that of man in particular, we may thence 
deduce the rules which man muſt follow in order to attain his great 
end. to obtain the moſt perfect happineſs of which he is ſuſceptible. 
We call thoſe rules the natural laws, or the laws of nature. They 
ace certain, they are ſacred, and obligatory on every man poſſeſſed of 
reaſon, independently of every other conſideration than that of his 
nature, and eyen though we ſhouid ſuppoſe him totally ignorant of 
the exiſtence of a God. But the ſublime conſideration of an eternal, 
neceflary, infinite Being, the author of the univerſe, adds the moſt 
lively energy to the law of nature, and carries it to the higheſt degree 
of perfection. That neceffary Being neceſſarily unites in himſelf all 
perfection: he is therefore ſuperlatively good, and diſplays his good- 
refs by forming creatures ſuſceptible of happineſs. It is then his 
with that his creatures thould be as happy as is conſiſtent with their 
nature: conſequently it is his will that they ſhould, in their whole 
conduct, follow the rules which that ſame nature lavs down for them, 
as the moſt certain road«to happineſs, Thus the will of the creator 
perfectly coincides with the ſimple indications of nature: and thoſe 
two ſources producing the ſame law, unite in forming the ſame obli- 

tion, The whole reveits to the firſt great end of man, which is 

ppineſs. It was to conduct him to that great end that the laws of 
nature were ordained: it is from the deſire of happineſs that his obli- 
zation to obſerve thoſe laws ariſes. There is, therefore, no man, — 
whatever may be his ideas reſpecting the origin of the univerſe, — 
even it he had the misfortune to be an atheiſt. who is not bound to 
vvey the laws of nature. They are neceſſary to the general happi- 
d 4 ncls 
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LH We call that the neceſzry lam of nations which conſiſts 

of the ne- in the application of the law of nature to nations. It is 

etary I'Y zeceffary, becauſe nations are abſolutely bound to obſerve 

"it. This law contains the precepts preſcribed by the law 
of nature to ſtates, on whom that law is not leſs obliga- 
tory than on individuals, ſince ſtates are compoſed of men, 
their reſolutions are taken by men, and the law of nature 
is binding on all men, under whatever relation they act. 
This is the law which Grotius, and thoſe who follow him, 
call the internal lip of nations, on account of its being 
obligatory on nations in puint of conſcience, Several 
writers term it the nature! law of nations. 

68. Since therefore the neceſſary law of nations conſiſts in 
the application of the law of nature to ſtates, — which law 

is immutable, as being founded on the nature of things, 
and particularly on the nature of man,— it follows, that 
the neceſſary law of nations is immutable. — 

9 9. Whence, as this law is immutable, and the obligations 
Naror> 3 that ariſe from it neceſſary and indiſpenſable, nations can 
change in neither make any changes in it by their conventions, diſ- 
oe Ln Penſe with it in their own conduct, nor reciprocally releaſe 
the obliza- each other from the obſcrvance of it. 
on s This is the principle by which we may diſtinguiſh law- 

ful conventions or treaties from thoſe that are not lawful, 
and innocent and rational cuſtoms from thoſe that are un- 
Juſt or cenſurable. = | | 

T here are chings, juſt in themſelves, and allowed by the 
neceſſary law of nations, on which ftates may mutual- 
ly agree with each other, and which they may conſecrate 


and enforce by their manners and cuſtoms. There are 


neſs of mankind ; and whoever ſhould reze them, whoever ſhould 
apenly deſpiſe them, would by ſuch conduct alone declare himſelf an 
enemy to the human race, and deſerve to be treated as ſuch. Now, 
one of the firſt truths which the ſtudy of man reveals to us, and which 

is a nece{liry coaſequence af his nature, is, that, in a ſtate of lonel 
ſeparation tram the reſt of his ſpecics, he cannot attain his great end —- 
happineſs: air the reaſon is, that he was intended to live in ſociety 
with his fellow-creatures. Nature herſelf, therefore, has eſtabliſlied 
that ſoci-ty, whoſe great end is the common advantage of all its mem- 
bers: and the means of attaining that end conſtitute the rules that 
each individual is bound to obſerve in his whole conduct. Such are 
the natural lays of human ſociety. Having thus given a general idea 
of them, which is ſufficient for any intelligent reader, and is deve- 
loped at large in ſeveral valuable works, let us return to the particu- 

| lar object of this treatiſe, 14 
others. 
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others, of an indifferent nature, reſpecting which, it reſts 
at the option of nations to make in their treaties what- 
ever agreements they pleaſe, or to introduce whatever 
cuſtom or practice they think proper. Bur every treaty, 
every cuſtom, which contravenes the injunctions or prohi- 
bitions of the neceſſary law of nations, is unlawful. It 
will appear, however, in the ſequel, that it is only by the 
internal law, by the law of conſcience, ſuch conventions 
or treaties are always condemned as unlawful, — and that, 
for reaſons which ſhall be given in their proper place, they 
are nevertheleſs often valid by the external law. Nations 


lax 


being free and independent,. though the conduct of one of 


them be illegal and condemnable by the Jaws of conſci- 
ence, the others are bound to acquieſce in it, when it does 


not infringe upon their perfect rights. The liberty of 


that nation would not remain entire, if the others. were ta 
arrogate to themſelves the right of inſpecting and regu- 
lating her actions; — an aſſumption on their part, that 
would be contrary to the law of nature, which declares 
every nation free and independent of all the others. 
Man is ſo formed by nature, that he cannot ſupply all 
his own wants, but neceſſarily ſtands in need of the inter- 
courſe and aſſiſtance of his fellow-creatures, whether for 
his immediate preſervation, or for the ſake of perfecting 
his nature, and enjoying ſuch a life as is ſuitable to a ra- 
tional being. This is ſufficiently proved by experience, 
We have inſtances of perſons, who, having grown up to 
manhood among the bears of the foreſt, enjoyed not the 
uſe of ſpeech or of reaſon, but were, like the brute beaſts, 
poſſeſſed only of ſenſitive facuities, We ſee moreover 
that nature has refuſed to beſtow on men the ſame ſtrength 
and natural weapons of defence with which ſhe has fur- 
niſhed other animals, — having, in lieu of thoſe advantages, 
endowed mankind with the faculties of ſpeech and reaſon, 
or at leaſt a capability of acquiring them by an inter- 
courſe with their fellow- creatures. Speech enables them to 
communicate with each other, to give cach other mutual 
aſſiſtance, to perfect their reaſon and knowledge; and hav- 
ing thus become intelligent, they find a thouſand methods 
of preſcrving themſelves, and ſupplying their wants. Each 
individual, moreover, 1s intimately conſcious that he. can 
neither live happily nor improve his nature without the 
intercourſe and aſſiſtance of others. Since, therefore, na- 
W AE: 
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ture has thus formed mankind, it is a convincing proof of 
her intention that they ſhould communicate with and 
mutually aid and aſſiſt each other. 

Hence is deduced the eſtabliſnment of natural ſociety 
among men. The gencral law of that ſociety is, that 
cach individual ſhould do for the others every thing which 
their neceſſities require, and which he can perform without 
neglecting the duty that he owes to himſelf: a law which 
all men mult obſerve in order to live in a manner conſo- 
nant to their nature, and conformable to the views of 
their common creator, — a law which our own ſafety, our 
happineſs, our deareſt interefts, ought to render ſacred to 
cvery one of us. Such is the general obligation that 
binds us to the obſervance of our duties: let us fulfil them 
with care, if we would wiſely endeavour to proinote- our 
own advantage. 

It is eaſy to conceive what exalted felicity the world 
would enjoy, were all men willing to obſerve H rule that 
we have juſt laid down. On the contrary, it each man 
wholly and immediately directs all his thoughts to his own 
intereſt, if he does nothing for the jake of other men, the 
whole human race together will be immerſed in the deep- 
eſt wretchedneſs. Let us therefore endeavour to promote 
the general happineſs of mankind: all mankind, in re- 
turn, will endeavour to promote ours; and thus we ſhall 
cltabliil ou” felicity on the moſt ſolid foundations. 

The univerſal ſociety of the human race being an in- 
{tirution of nature herſelf, that 1s to ſay, a neceſſary con- 
ſequence of the nature of man,—ail men, in whatever 
ſtations they are placed, are bound to cultivate it, and to 
diſcharge its dutics. They cannot liberate themſelves from 
the obligation by any convention, by any private aſſo- 
ciation. When, therefore, they unite in civil ſociety for 
the purpoſe of forming a ſeparate ſtate or nation, they 
may indeed enter into paiticular engagements towards 
thoſe with whom they aſſociate themſelves ; but they re- 
main ſtill bound to the performance of their duties towards 
the reſt of mankind. All the difference conſiſts in this, 
that, having agreed to act in common, and having re- 
ſigned cheir rigtits and ſubmitted their will to the body of 
the ſocicty, in every thing that concerns their common 
welfare, — it thenceforward belongs to that body, that 
ſtate, and its rulers, to fulfil the duties of humanity 

towards 
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towards ſtrangers, in every thing that no longer de- 
pends on the liberty of individuals; and it is the ſtate 
more particularly that is to perform thoſe duties towards 
other ſtates. We have already ſeen ($ 5) that men united 
in ſociety remain ſubject to the obligations impoſed upon 
them by human nature. That ſociety, conſidered as a mo- 
ral perſon, ſince poſſeſſed of an underſtanding, volition, and 
ſtrength peculiar to itſelf, is therefore obliged to live on 
the ſame terms with other ſocieties or ſtates, as individual 
man was obliged, before thoſe eſtabliſhments, to live with 
other men, that is to ſay, according to the laws of the 
natural tuciety eſtabliſhed among the human race, with 
the difference only of tuch exceptions as may ariſe from 
the different nature of the ſubjects. 

Since the object of the natural ſociety eſtabliſhed he- 


tween all mankind is that they ſhould lend each other mu- objeRt 
tual aſſiſtance in order to attain perfection themſelves and of this fe- 


to render their condition as perfect as poſſible,— and ſince 
nations, conſidered as ſo many free perſons living together 
in a ſtate of nature, are bound to cultivate human ſociety 
with each other,— the object of the great ſociety eſta- 
bliſhed by nature between all nations is alſo the interchange 
of mutual aſſiſtance for their own improvement and that 
of their condition. 

The firſt general law that we diſcover in the very object 


. . . . x . . 17. 
of the ſociety of nations, is that each individual nation is 43 


bound to contribute every thing in her power to the hap- 
pineſs and perfection of all the others “. 
But the duties that we owe to ourſelves being unqueſ- 


tionably paramount to thoſe we owe to others, — a nation Explanztion 


owes herſelf in the firſt inſtance, and in preference to all 
other nations, to do every thing ſhe can to promote 
her own happineſs and perfection. (I ſay every thing ſhe 
can, not only in a phyſical but in a moral ſenſe, — that is, 
every thing that ſhe can do lawfully, and conſiſtently with 
juſtice and honour.) When therefore ſhe cannot contri- 
bute to the welfare of another nation without doing an eſ- 


* Xenophon points out the true reaſon of this firit of all duties, 
and eſtabliſhes its neceſſity, in the following words. If we ſee a 
man who is uni;ormly eager to purſue his own private advantage, 
without regard to the rules of honour or the duties of friendſhip, 
* why thowld we in any emergency think of ſparing him?” 

; ſential 
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ſential injury to herſelf, her obligation ceaſes on that par. 
ticular occaſion, and ſhe is conſidered as lying under a 
diſability to perform the office in queſtion. 

915. Nations being free and independent of each other, in 
The leron® the ſame manner as men are naturally free and indepen. 
3s the liber- dent, the ſecond general law of their ſociety is, that each 
—— nation ſhould be left in the peaceable enjoyment of that 
of vations. liberty which ſhe inherits from nature. The natural ſo. 

ciety of nations cannot ſubſiſt, unleſs the natural rights of 
each be duly reſpected. No nation is willing to renounce 
her liberty: ſhe will rather break off all commerce with 
thoſe ſtates that ſhould attempt to infringe 1:pon it. 

616. As a conſequence of that liberty and independence, it 
. excluſively belongs to each nation to form her own judgment 

of what her conſcience preſcribes to her, — of what ſhe can 
or cannot do,— of what it is proper or improper for her to 
do: and of courſe it reſts folely with her to examine and 
determine whether ihe can perſorm any office for another 
nation without neglecting the duty which ſhe owes to her- 
iclf. In all caſes, therefore, in which a nation has the right of 
judging what her duty requires, no other nation can com- 
pel her to act in ſuch or ſuch particular manner: for any 
attempt at ſuch compulſion would be an infriagerent on 
the liberty of nations. We have no right to uſe conſtrain: 
againſt a free perſon except in ghoſe cafes where ſuch per- 
ton is bound to perform ſome particular thing for us, and 
for ſome particular reaſon which does not depend on his 
judgment, — in thoſe caſes, in ſhort, where we have a per- 
tect right againſt him. 

os In order perfectly to underſtand this, it is neceſſary to 
* oblerv®, that the obligation, and the right which corre- 
tres! au ſponds to or is derived from it, are diſtinguiſhed into exter- 
— nal and internal. The obligation is internal, as it binds the 
imp-r{-+ conſcicuce, and is deduced from the rules of our duty: 
tene IT is external as it is conſidered relatively to other men, 

> and produces ſome right between ther. The internal 
obligation is always the fame in its nature, though it va- 
11es in degree: but the external obligation is divided into 
perfect and imperfe&; and the” right that reſults from it is 
allo perf» or imperfect. The perfect right is that which 
is accompanied by the right of compelling thoſe who re- 
fuſe to fulfil the correſpondent obligation; the imperfett 
right is unaccompanied by that right, of compulſion. The 
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they do not affect the proper and perfect rights of any 
other nation, — ſo long as ſhe is only internally bound, and of her vwa 
does not lie under any external and perfect obligation. 
ſhe makes an ill uſe of her liberty, ſhe is guilty of a breach de not af 
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perfect obligation is that which gives to the oppoſite party 
the right of compulſion ; the imperfelt gives him only a 
right to aſk. 3 "INT 

It is now eaſy to conceive why the right is always im- 
perfect, when the correſpondent obligation depends on the 
judgment of the party in whoſe breaſt ir exiſts: for if, in ſuch 
a caſe, we had a right to compel him, he would no longer 
enjoy the freedom of determination reſpecting the conduct 
he is to purſue in order to obey the dictates of his own 
conſcience. Our obligation is always imperfect with re- 
ſpect to other people, while we poſſeſs the liberty of judg- 
ing how we are to act: and we retain that liberty on all 
occaſions where we ought to be free. 

Since men are naturally equal, and a perfect equality « :8. 


prevails in their, rights and obligations, as equally pro- 2 4 
ſidered as ſo many free perſons living together in the ſtate 

of nature, are naturally equal, and inherit from nature the 

ſame obligations and rights. Power or weakneſs does not 

in this reſpect produce any difference. A dwarf is as 

much a man as a giant; a ſmall republic is no leſs a ſove- 


T reign ſtate than the moſt powerful kingdom. 


Buy a neceſſary conſequence of that equality, whatever $28. 


eat 0 


is lawful for one nation, is equally lawful for any other ; — equa- 


and whatever is unjuſtifiable in the one, is equally fo in lr 


© the other. ; 


A nation then is miſtreſs of her own actions ſo long as _ $ 20. 
Each nation 
is miltrets 


actions 
If when the 7 


fect the per- 


of duty; but other nations are bound to acquieſce in her fed rike, 


conduct, ſince they have no right to dictate to her. of others. 
Since nations are free, independent, and equal, — and  ,, 
ſince each poſſeſſes the right of judging, according to the Fovndation 


of the vo- 


| dictates of her conſcience, what conduct ſhe is to purſue juntary law 


in order to fulfil her duties, — the effect of the whole is, of 12419. 
to produce, at leaſt externally and in the eyes of mankind, 
a perfect equality of rights between nations, in the admi- 

f heir affairs and the purſuit of their pretenſions, 


without regard to the intrinſic f mans of their conduct, of 
which others have no right to form a definitive judgment; 


{0 that whatever may be done by any one nation, may be 
done 


Ixiv 


The party who is in the wrong is guilty of a crime againſt Þ 
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done by any other; and they ought, in human ſociety, to 
be conſidered as poſſeſſing equal rights. 

Each nation in fact maintains that ſhe has juſtice on her 
fide in every diſpute that happens to ariſe : and it does not 
belong to either of the parties intereſted, or to other na- 
tions, to pronounce a judgment on the conteſted queſtion, Þ 


her own conſcience: but as there exiſts a poſſibility that 
ſhe may perhaps have juſtice on her ſide, we cannot accuſe Þ 
her of violating che laws of ſociety. 

It is therefore neceſſary, on many occaſions, that nations 
ſhould ſufter certain chings to be done, though in their own 
nature unjuſt and condemnable ; becauſe they cannot op- 
poſe them by open force, without violating the liberty of 
ſome particular ſtate, and deſtroying the foundations of 
their natural ſociety. And fince they are bound to culti- a 
vate that focicty, it 1s of courſe preſumed that all nations 
have conſented to the principle we have uſt eſtabliſhed. Þ 
The rules that are deduced from it, conſtitute what Mon- 
feur Wolf calls © the voluntary law of nations ;” and there 
is no reafon why we ſhould not uſe the ſame term, al- 
though we thought it neceſſary to deviate from that great 
man in our manner of eſtabliſhing the foundation of that 
law. | 

The laws of natural ſociety are of ſuch importance to 


of trampling them under foot, no nation could flatter her. 
ſelf with the hope of preſerving her national exiſtence, and 
enjoying domeſtic tranquillity, however attentive to pur- 
ſue every meaſure dictated by the moſt conſummate pru- 
dence, juſtice, and moderation“. Now all men and all 
ſtates have a perfect right to thoſe things that are neceſſary 
for their preſervation, ſince that right correſponds to an 
indiſpenſable obligation. All nations have therefore a 
right to reſort to forcible means for the purpoſe of re- 
preſſing any one particular nation who openly violates the 
laws of the ſociety which nature has eſtabliſhed between 
them, or who directly attacks the welfare and ſafety of 
that ſociety. | 

But care muſt be taken not to extend that right to the 

* Ftenim fi hc perturbare omnia et permiſcere volumus, totam 


vitam periculoſam, inſidioſam, infeſtamque reddemus, Cicero in 
Verr. ii. 15. 


prejudice 
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prejudice of the liberty of nations. They are all free and 


independent, but bound to obſerve the laws of that ſociety 
which nature has eſtabliſhed between them; and fo far 
bound, that, when any one of them violates thoſe laws, 
the others have a right to repreſs her. The conduct of 
each nation, therefore, is no farther ſubject to the controul 
of the others, than as the intereits of natural ſociety are 
concerned. The general and common right of nations 
over the conduct of any ſovereign ſtate is only commenſu- 
rate to the object of that ſociety which exiſts between them. 


The ſeveral engagements into which nations may enter, 5% 
On ven- 


produce a new kind of law of nations, called conventional, tonal law 
As it is evident that a treaty binds none of nations, 


or aw of 


but the contracting parties, the conventional law of nations ;ceate-. 


or of treaties. 


is not a univerſal but a particular law. All that can be 
done on this ſubject in a treatiſe on the law of nations, is 
to lay down thote general rules which nations are bound to 
obſerve with reſpect to their treaties. A minute detail of 
the various agreements made between particular nations, 
and of the rights and obligations thence reſulting, is mat- 
ter of fact, and belongs to the province of hiſtory. 
Certain maxims and cuitoms conſecrated by long uſe, 


and obſerved by nations in their mutual intercourſe with ry law of 
each other as a kind of law, form the cy/fomery law f,’. 


nations, or the cuſſom of nations. This law is founded on a 
tacit conſent, or, if you pleaſe, on a tacit convention of 
the nations that obſerve it towards each other. Whence 
it appears that it is not obligatory except on thoſe nations 
who have adopted it, and that it is not univerſal, any more 
than the conventional law. The lame remark, therefore, 
is equally applicable to this ci larw, viz. that a mi- 
nute detail of its particulars does not belong to a ſyſtematic 
treatiſe on the law of nations, but that we mult content 
ourſelves with giving a general theory of it, — that is to 
ſay, the rules which are to be obſerved in it, as well with 
a view to its effects, as to its ſubſtance: and, with reſpect 
to the latter, thoſe rules will ſerve to diſtinguiſh law- 
ful and innocent cuſtoms from thoſe that are unjuſt and 
unlawful, | 

When a cuſtom or uſage is generally eſtabliſhed, either 
between all the civiliſed nations in the world, or only be- 
tween thoſe of a certain continent, as of Europe, for exam- 
pie, or between thoſe who have a more frequent intercourſe 
with each other, — if that cuſtom s in its own nature in- 
7 clilicrent, 
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different, and much more, if it be uſeful and reaſonable, it 
becomes obligatory on all the nations in queſtion, who are 
conſidered as having given their conſent to it, and are 
bound to obſerve it towards each other, as long as they 
have not expreſsly declared their refolution of not obſerv- 
ing it in future. But if that cuſtom contains any thing un- 
uit or unlawful, it is not obligatory: on the Contrary, 
every nation is bound to relinquiſh it, ſince nothing can 
oblige or authoriſe her to violate the Jaw of nature. 


527 Theſe three kinds of law of nations, the voluntary, the 
Poltive conventional, and the cuſtomary, together conſtitute the po- 


nations. fitive law of nations. For they all proceed from the will of 
nations, — the voluntary from their preſumed conſent, the 
conventional from an expreſs conſent, and the cuſtomary 
from tacit conſent: and as there can be no other mode of 
deducing any law from the will of nations, there are only 
theſe three kinds of poſitive /aw of nations. 

We ſhall be careful todiſtinguiſh them from the natural or 
neceſſary law of nations, without, however, treating of them 
ſeparately. But after having, under each individual head of 
our ſubject, eſtabliſhed what the neceſſary law preſcribes; 
we ſhall immediately add how and why the deciſions of that 
law muſt be modified by the voluntary law; or (which 
amounts to the ſame thing in other terms) we ſhall ex- 

plain how, in conſequence of the liberty of nations, and 

purſuant to che rules of their natural ſociety, the external 

law, which they are to obſerve towards each other, differs 

in certain inſtances from the maxims of the internal law, 

which nevertheleſs remain always obligatory in point of 

conſcience. As to the rights introduced by treaties or by 

cuſtom, there 1s no room to apprehend that any one will 

confound them with the natural law of nations. They 

form that ſpecies of law of nations which authors have 
diſtinguiſhed by the name of arbitrary. 

925 To furniſh the reader beforchand with a general di- 

General rection reſpecting the diſtinction between the neceſſary and 

Aim re- , 

focaing the volrmtary law, let us here obſerve, that, as the neceſſary 

the ut. of Jaw is always obligatory on the conſcience, a nation ought 


the necel- 


ſry and Never to loſe ſight of it in deliberating on the line of con- 
+ og duct ſhe is to purſue in order to fulfil her duty: but when 
there is queſtion of examining what ſhe may demand of 
other ſtates, ſhe muſt conſult the voluntary law, whoſe 
maxims are devoted to the ſafety and advantage of the 


univerſal ſociety of mankind, 
THE 


THE 
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Of Nations conſidered in themſelves. 


* 
CHAP. 1. 


Of Nations or Sovereizn States. 


A Nation or a ſtate is, as has been ſaid at the beginning of «x «x. 

this work, a body politic, or a ſociety of men united toge- Of che fare, 
ther for the purpoſe of promoting their mutual ſafety and ad- 
vantage by their combined ſtrength. 

From the very deſign that induces a number of men to form a 
ſociety which has its common intereſts, and which is to act in 
concert, it is neceſſary that there ſhould be eſtabliſhed a public 
authority, to order and direct what is to be done by each in re- 
lation to the end of the aſſociation. This political authority is 
the ſovereignty ; and he or they who are inveſted with it are the 
ſovereign. | ; 

It is evident, that, by the very act of the civil or political aſ- 
ſociation, each citizen ſubjects himſelf to the authority of the en- 
tire body, in eyery thing that relates to the common welfare. 
The authority of all over each member, therefore, effentially over the 
belongs to the body politic, or ſtate ; but the exerciſe of that members. 
authority may be placed in different hands, according as the ſo - 

ciery may have ordained. 
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If the body of the nation keeps in its own hands the empire 
or the right to command, it is a popular government, a demo- 
cracy; if it entruſts it to a certain number of citizens, to a ſe- 
nate, it eſtabliſhes an ari/Zecratic republic; finally, if it conſides 
the government to a fingle perſon, the ſtate becomes a monarc'y. 

Theſe three kinds of government may be variouſly combined 
and modified. We ſhall not here enter into the particulars; 
this ſubject belonging to the public univerſal law * : for the ob- 
ject of the preſent work, it is ſufficient to eſtabliſh the general 
principles necgſſary for the decition of thoſe diſputes that may 
ariſe between nations. 

Every nation that governs itſelf, under what form ſoever, with- 
out dependence on any foreign power, is a % ee in fate. Its 
rights arc naturally the ſame as thoſe of any other ſtate. Such 
are the moral perſous wha live together in a natural ſociety, ſub- 
ject to the law of nations. To give a nation a right to make an 
immediate figure in this grand fociety, it is ſufficient that it be 
really toyereign and independent, that is, that it govern itſelf 
by its own authority and laws, | 

We ought therefore to account us ſovereign ftates thoſe which 
have united themſelves to another more powerful, by an anequal 
alliance, in which, as Ariſtotle ſays, to the more powerful is 
given more honour, and to the weaker, more aſſiſtance. 

The conditions of thole unequal alliances may be infinitely va- 
ried. But whatever they are, provided the ;nfcrior ally reſerve 
to itſelf the ſovercignty, or the right of governing its own body, 
it ought to be conſidered as an independent ſtate, that keeps up 
an intercourſe with others under the authority of the law of 
nations. 

Conſequently a weak ſtate, which, in order to provide for its 
ſafety, places itſelf under the protection of a more powerful one, 
and engages, in return, to perform ſeveral offices equivalent to 
that protection, without however diveſting itſelf of the right of 


* Nor ſhall we examine which of thoſe different kinds of government is the 
beſt. It will be ſuſlicſ ent to ſay in general, that the monarchical form appears 
preferable to every other, provided the power of the ſovereign be limited, aud n-t 
abſolute—qui ¶ principatu: | tum demum regius a, ſi intra modeſtiæ et mediocritatis 
fines ſc contineat, exceſſu poteſtatis, quam imprudentes in dies augere ſatagunt, 
minuitur, penituſque corrumpitur. Nos ſtulti, majoris potentize ſpecie decepti, 
dilabimur in contrarium, non ſa· is conſiderantes cam demum tutam eſſe putentiam 
quæ viribus modum imponit. The maxim has both truth and wiſdom on its fide, 
The author here quotes the ſaying of Theopompus, king of Sparta, who return- 
ing to his houſe amidſt the acclamations of the people after the eſtabliſhmeut of 
the Ephori,—* You will lcave to your children (ſaid his —_ an authority di- 
miniſhed through your fault.” „ True (replicd the king): I ſhall leave them a 
{maller portion of it; but it will reſt upon a firmer baſis.”” The Lacedzmonians, 
duriag a certain period, had two chiefs to whom they very improperly gave the 
title of kings, They were magiſtrates who poſſeſſed a very limited power, and 
whom it was not unuſual to cite vefore the tribunal of juſtice, to wet, —o> con- 
demn to death. Sweden acts with leſs impropreecy in continuing to beſtow on her 
chief the title of king, althou2h the has circumſcribed his power within very nar- 
tow bounds. He ſha es not his authority with a collegue, —he is hereditary, = and 
the Rate has, from time immemorial, borne the title of a kingdom 


government 
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vernment and ſovereignty, — that ſtate, I ſay, does not, on this 
account, ceaſe to rank among the ſovereigns who acknowledge 
no other law than that of nations. 

There occurs no greater difficulty with reſpect to tributary $ 7- 
ſtates ; for though the payment of tribute to a foreign power does Of cributg- 
in ſome degree diminiſh the dignity of thoſe ſtates, from its being 
a confeſſion of their weakneſs, yet it ſuffers their ſovereignty to 
ſubſiſt entire. The cuſtom of paying tribute was formerly 
very common,—the weaker by that means purchaſing of their 
more powerful neighbour an exemption from oppreſſion, or at 
that price ſecuring his protection, without ceaſing to be ſove- 
reigns. 

he Germanic nations introduced another cuſtom,—that 8. 
of requiring homage ſrom a ſtate either vanquiſhed, or too weak * — 
to make reſiſtance. Sometimes even, a prince has given ſove- ? 
reignties in fee, and ſovereigns have voluntarily rendered them- 
ſelves feudatories to others. 

When the homage leaves independency and ſovereign autho- 
rity in the adminiſtration of the ſtate, and only means certain du- 
ties to the lord of the fee, or even a mere honorary acknow- 
ledgment, it does not prevent the ſtate or the feudatory prince 
being ſtrictly ſovereign. The king of Naples pays homage for 
his kingdom to the pope, and is nevertheleſs reckoned among 
the principal ſovereigns of Europe. 

Two ſovereign ſtates may alſo be ſubject to the ſame prince, 5 , 
without any dependence on each other, and each may retain all Of two 
its rights as a free and ſovereign ſtate. The king of Pruflia is fates fub- 
ſovereign prince of Neufchatel in Switzerland, without that prin- — 
cipality being in any manner united to his other dominions; ſo 
that the people of Neufchatel, in virtue of their franchiſes, may 
ſerve a foreign power at war with the king of Pruſſia, provided 
that the war be not on account of that principality. 

Finally, ſeveral ſovereign and independent ſtates may unite 80. 
themſelves together by a perpetual confederacy, without ceaſing oath ner g 
to be, each individually, a perfect ſtate. They will together con- jcqcral re. 
ſtitute a federal republic: their joint deliberations will not im- public. 
pair the ſovereignty of each member, though they may, in certain 
reſpects, put ſome reſtraint on the exerciſe of it, in virtue of 
voluntary engagements. A perſon does not ceaſe to be free 
and independent, when he is obliged to fulfil engagements 
which he has voluntarily contracted. 

Such were formerly the cities of Greece; ſuch are at preſent 
the Seven United Provinces of the Netherlands, and ſuch the 
members of the Helvetic body. | 
But a people that has paſſed under the dominion of another 6 . 
is no longer a ſtate, and can no longer avail itſelf directly of the Of a fate 
law of nations. Such were the nations and kingdoms which the 3 
Romans rendered ſubject to their empire; the generality even of - he es 
thoſe whom they honoured with the name of friends and allies minion of 
no longer formed real ſtates. « Within the:nſelves, they were go- other. 
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verned by their own laws and magiſtrates z but without, they 
were in every thing obliged to follow the orders of Rome; 
they dared not of themſelves either to make war or contract 
alliances; and could not treat with nations. 

$ 12. The law of nations is the law of ſovereigns : free and inde- 


hes N pendent {lates are moral perſons, whoſe rights and obligations we 
treatiſe, are to eſtabliſh in this treatiſe. 


1 II. 
General Principles of the Duties of a "ation towards 222 


* Tf the rights of a nation ſpring from irs obligations, it is prin- 
ans © cipally from thoſe that relate to itſelf. It will further ap- 
ack agreea- Pear that its duties towards others depend very much on its du- 
bly to its ties towards itſelf, as the former are to be regulated and meaſur- 
Barats ed by the latter. As we are then to treat of the obligation: 
and rights of nations, —an attention to order requires that we 
ſhould begin by eſtabliſhing what each nation owes to itſelf. 
The general and fundamental rule of our duties towards our- 
ſelves is, that every moral being ought to live in a manner con- 
formable to his nature, nature conven/enter vivere. A nation isa 
being determined by its eſſential attributes, that has its own na- 
ture, and can act in conformity to it. There are then actions 
of a nation as ſuch, wherein it is concerned in its national cha- 
racter, and which are either ſuitable or oppoſite to what conſti- 
tutes it a nation; ſo that it is not a matter of indifference whether 
it performs ſome of thoſe actions, and omits others. In this re- 
ſpect, the Law of Nature preſcribes it certain duties. We ſhall 
ſee, in this firſt book, what conduct a nation ought to obſerve, in 
order that it may not be wanting to itſelf. But we ſhall firſt 
ſketch out a general idea of this ſubject. 
4 _ He who no age) exiſts can have no duties to perform : and 
fervation à moral being is charged with obligations to himſelf, only with a 
and perſec- view to his perfection and happineſs: for to preſerve and to per- 
_ _ fee his own nature, is the ſum of all his duties to himſelf. 

; The pre/ervation of a nation conſiſts in the duration of the po- 
litical aſſociation by which it is formed. If a period is put to this 
aſſociation, the nation or ſtate no longer ſubſiſts, —. the indi- 
viduals that compoſed it, ſtill exiſt. ö 

The perfection of a nation is found in what renders it capable 
of obtaining the end of civil ſociety; and a nation is in a perfect 
ſtate, when nothing neceſſary is wanting to arrive at that end. 
We-know that the perfection of a thing conſiſts, generally, in 
the perfect agreement of all its conſtituent parts to tend to the 
ſame end. A nation being a multitude of men united together 
in civil ſociety, —if in that multitude all conſpire to attain the 
end propoſed in forming a civil ſociety, the nation is perfect; 


aud it is more or leſs ſo, according as it approaches more or leſs 
to 
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to that perfect agreement. In the ſame manner its external ſtate 
will be more or leſs perfect, according as it concurs with the in- 
terior perfection of the nation. 

The end or object of civil ſociety is to procure ſor the citizens 15. 
whatever they ſtand in need of, for the neceſlities, the conveni- — 2 
ences, the accommodation of life, and, in general, whatever con- vil ſociety. 
ſtitutes happineſs, - with the peaceful poſſeſſion of property, a 
method of obtaining juſtice with ſecurity, and, finally a mutual 
defence againſt all external violence. 

t is now ealy to form a juſt idea of the perſection of a ſtate or 
nation :—every thing in it mult conſpire to promote the ends we 
have pointed out. 

In the act of aſſociation, by virtue of which a multitude of men $ 16. 
ſorm together a ſtate or nation, each individual has entered into & nation is 

S . under an 
engagements with all, to promote the general welfare; and all obligation 
have entered into engagements with each individual, to facifitate to preſcrve 
for him the means ot ſupplying his neceſſities, and to protect and itſelf. 
defend him. It is manifeſt that theſe reciprocal engagements can 
no otherwiſe be fulfilled than by maintaining the political aſſo- 
ciation. The entire nation is then obliged to maintain that aſſo- 
ciation 3 and as their preſervation depends on its continuance, 
it thence follows that every nation is obliged to perform the 
duty of ſelf-preſervation. 

This obligation, ſo natural to each individual of God's creation, 
is not derived to nations immediately from nature, but from the 
agreement by which civil ſociety is formed: it is therefore not 
abſolute, but conditional, — that is to ſay, it ſuppoſes a human 
act, to wit, the ſocial compact. And as compacts may be diſ- 
ſolved by common conſent of'the parties, if the individuals that 
compole a nation ſhould unanimouſly agree to break the link 
that binds them, it would be lawful for = to do fo, and thus 
to deſtroy the {tare or nation; but they would doubtleſs incur a 
degree of guilt, if they took this ſtep without juſt and weighty 
reaſons; for civil focietics are approved by the Law of Nature, 
which recommends them to mankind, as the true means of 
ſupplying all their wants, and of effectually advancing towards 
their own perfection. Moreover civil ſociety is fo uſcful, nay 
ſo neceſſary to all citizens, that it may well be conſidered as 
morally impoſſible for them to conſent unanimouſly to break it 
without neceſſity. But what citizens may or ought to do.— 
what the majority of them may reſolve in certain caſes of ne- 
ceſſity, or of preſſing exigency,—are queſtions that will be treat- 
ed of elſewhere : they cannot be ſolidly determined without ſome 
principles which we have not yet eſtabliſhed. For the preſent, 
it is ſufficient to have proved, that, in general, as long as the po- 
litical ſociety ſubſiſts, the whole nation is obliged to endeavour 
to maintain it. 

If a nation is obliged to preſerve itſelf, it is no leſs obliged * 15. 
carefully to preſerve all its members. The nation owes this to ecke 
itlelf, fince the loſs even of one of its members weakens it, and members. 
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is injurious to its preſervation. It owes this alſo to the 
ibs: in particular, in conſequence of the very act of aſſocia- 
tion ; for thoſe who compoſe a nation are united for their de- 
fence and common advantage; and none can juſtly be deprived 
of this union, and of the advantages he expects to derive from 
it, while he on his ſide fulfils the conditions. 

The body of a nation cannot then abandon a province, a 
town, or even a ſingle individual who is a part of it, unleſs com- 
pelled to it by neceſſity, or indiſpenſably obliged to it by the 
ſtrongeſt reaſons founded on the public ſafety. 

& 8. Since then a nation is obliged to preſerve itſelf, it has a right to 

A ration every thing neceſſary for its preſervation. For the Law of Na- 

— 2 ture gives us a right to every thing, without which we cannot 

thing ne- fulfil our obligation; otherwiſe it would oblige us to do impoſſi- 

ceffary for hjilities, or rather would contradict itſelf in preſcribing us a duty, 

ve pre r= and at the ſame time debarring us of the only means of fulfilling 

it. It will doubtleſs be here underſtood, that thoſe means ought 

not to be unjuſt in themſelves, or ſuch as are abſolutely forbid- 

den by the Law of Nature. As it is impoſſible that it ſhould 

ever permit the uſe of ſuch means, —if on a particular occaſion 

no other preſent themſelves for fulfilling a general obligation, 

the obligation muſt, in that particular inſtance, be looked on as 
impoſſible, and conſequently void. | 


4 19 By an evident conſequence from what has been ſaid, a nation 
t ought to 


- ought carefully to ayoid, as much as 2 whatever might 
thing chat cauſe its deſtruction, or that of the ſtate, which is the ſame 


might occa- thing. 

fion ie de- A nation or ſtate has a right to every thing that can help to 
8 ward off imminent danger, and keep at a diſtance whatever is 
Of irs right capable of cauſing its ruin; and that from the very lame rea- 


2 a ſons that eſtabliſh its right to the things neceſſary to its pre- 
ing tha 


may pra- {ervation. 

mote this The ſecond general duty of a nation towards itſelf is to labour 

* at its own perfection and that of its ſtate. It is this double 
21. 


A mtion Perfection that renders a nation capable of attaining the end of 
ought to civil ſociety : it would be abſurd to unite in ſociety, and yet not 
 perfe& it- endeavour to promote the end of that union. 

_ the Here the entire body of a nation, and each individual citizen, 
| are bound by a double obligation, the one immediately proceed- 
ing from nature, and the other reſulting from their reciprocal 
engagements. Nature Jays an obligation upon each man to la- 
bour after his own perfection; and in ſo doing, he labours after 
that of civil ſociety, which could not fail to be very flouriſhing, 
were it compoſed of none but good citizens. But the individual 
finding in a well regulated ſociety the moſt powerful ſuccours 
to enable him to fulfil the taſk which Nature impoſes upon him 
in relation to himſelf, for becoming better, and conſequently 
more happy,—he is doubtleſs obliged to contribute all in his 
power to render that ſociety more perfect. 


All the citizens who form a political ſociety, reciprocally en- 
gage 
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ge to advance the common welfare, and as far as poſlible to 

romote the advantage of each member. Since then the per- 
fection of the ſociety is what enables it to ſecure equally the 
happineſs of the body and that of the members, the grand object 
of the engagements and duties of a citizen is to aim at this per- 
ſeftion. This is more particularly the duty of the body collec- 
tive in all their common deliverations, and in every thing they 
do as a body. 

A nation therefore ought to prevent, and carefully to avoid, 
whatever may hinder its perfection aud that of the ſtate, or re- 
tard the progreſs either of the one or the other. 

We may then conclude, as we have done above in regard to 
the preſervation of a ſtate (5 18), that a nation has a right to 


every thing without which it cannot attain the perfection of the 


& »2, 
And to 2 
void every 
thing con- 
trary to its 
perfection, 


$24}. 
The rights 


niembers and of the ſtate, or prevent and repel whatever is con- it derives 


trary to this double perfection. 
On this ſubject, the Engliſh furniſh us an example highly 


ſrom theſe 
obligations, 


$ 24- 


worthy of attention. That illuſtrious nation diſtinguiſhes itſelf Examples. 


in a glorious manner by its application to every thing that can 
render the ſtate more flouriſhing. An admirable conſtitution 
there places every citizen in a ſituation that enables him to con- 
tribute to this great end, and every-where diffuſes that, ſpirit of 
genuine patriotiſm which zealouſly exerts itſelf for the public 
welfare. We there ſee private citizens form conſiderable enter- 
priles, in order to promote the glory and welfare of the nation. 
And while a bad prince would find his hands tied up, a wiſe 
and moderate king finds the moſt powerful aids to give ſucceſs 
to his glorious defigns. The nobles and the repreſentatives of 
the people form a link of confidence between the monarch and 
the nation, and, concurring with him in every thing that tends 
to promote the public welfare, partly eaſe him of the burden of 
government, give ſtability to his power, and procure him an obe- 
dience the more perfect, as it is voluntary. Every good citizen 
ſees that the ſtrength of the ſtate is really the advantage of all, 
and not that of a ſingle perſon. Happy conſtitution | which they 
did not ſuddenly obtain: it has colt rivers of blood; but they 
have not purchaſed it too dear. May luxury, that peſt fo fatal 
to the manly and patriotic virtues, that miniiter of corruption ſo 
dangerous to liberty, never overthrow a monument that does fo 
much honour to human nature—a monument capable of teach- 

in: kings how glorious it is to rule over a free people | 
There is another nation illuſtrious by its bravery and its victo- 
ries. Its numerous and valiant nobility, its extenſive and fertile 
dominions, might render it reſpectable throughout all Europe, 
and in a ſhort time it might be in a moſt flouriſhing ſituation. 
But its conſtitution oppoſes this; and ſuch is its attachment to 
that conſtitution, that there is no room to expect a proper re- 
medy will ever be applied. In vain might a magnanimous king, 
raiſed by his virtues above the purſuits of ambition and injuſtice, 
form the moſt ſalutary deligns = promoting the * 
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his people z—in vain might thoſe deſigns be approved by the 
more ſenſible part, by the majority of the nation za ſingle de- 
puty, obſtinate or corrupted by a foreign power, might put a ſtop 
to all, and diſconcert the wiſeſt and moſt neceſſary meaſures, 
From an exceſſive jealouſy of its liberty, that nation has taken 
ſuch precautions as mult neceſſarily place it out of the power 
of the king to make any attempts on the liberties of the public, 
But is it not evident that thoſe precautions exceed the end pro- 
poſed, that they tie the hands of the molt juſt and wiſe prince, 
and deprive him of the means of ſecuring the ome freedom 
againſt the enterpriſes of foreign powers, and of rendering tlie 
nation cich and happy ? Is it not evident that the nation has de- 
prived itſelf of the power of acting, and that its councils are ex- 
old to the caprice or treachery of a ſingle member? 

We ſhall conclude this chapter, with obſerving, that a nation 
ought to know itſelf, Without this knowledge, it cannot make 
any ſucceſsful endeavours after its own perſection. It ought to 
have a juſt idea of its ſlate, to enable it to take the moſt proper 
meaſures; it ought to know the progrels it has already made, 
and what further advances it has ill to make,—what advan- 
tages it poſſeſſes, and what defects it labours under, in order to 
preſerve the former, and correct the latter. Without this knou- 
ledge, a nation will act at random, and often take the moſt im- 
proper meaſures. It will think it acts with great wiſdom in 
imitating the conduct of nations that are reputed wiſe and ikil- 
ful,—not perceiving that ſuch or ſuch regulation, ſuch or ſuch 
practice, though ſalutary to one ſtate, is often pernicious to an- 
other. Every thing ought to be conducted according to its na- 
ture. Nations cannot well governed without ſuch regula- 
tions as are ſuitable to their reſpective characters; and in order 
to this, then characters ought to be known, 


CHAP III. 


Of the Conſiitution of a State, and the Duties aud Rights of the 
Naticn in this reſpecl. 


W E were unable to avoid, in the firſt chapter, anticipating 
ſomething of the ſubject of this. 

We have ſeen already that every political ſociety muſt neceſſa- 
rily eſtabliſh a public authority, to regulate their common at- 
turs,—to preſcribe to each individual the conduct he ought to 
oblerve with a view to the public welfare,—and to poileſs the 
means of procuring obedience. This authority eſſentially belongs 
to the body of the ſociety ; but it may be exerciſed in a varicty 
of ways; and every ſociety has a right to chooſe that mode 
which ſuits it beſt. 

The fundamental regulation that determines the manner in 
which the public authority is to be executed, is what forms the 
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conſtitutien of the flate, In this is ſeen the form in which the 
nation acts in quality of a body-politic,—how and by whom the 
people are to bu governed, and what are the rights and duties 
of the governors. This conſtitution is in fact nothing more 
than the eſtabliſhment of the order in which a nation propoſes to 
labour in common for obtaining thoſe advantages with a view to 
which the political ſociety was eſtabliſhed. 

The perfection of a ſtate, and its aptitude to attain the ends 8 28. 
of ſociety, muſt then depend on its conſtitution : conſequently The nation 
the moſt important concern of a nation that forms a political ſo- _— — 
ciety, and its firſt and moſt eflential duty towards itſelf, is to bet conſti- 
chuſe the beſt conſtitution poſſible, and that moſt ſuitable to its tution. 
circumſtances. When it makes this choice, it lays the ſounda- 
tion of its own preſervation, ſafety, perfection, and happineſs : 

—it cannot take too much care in placing theſe on a ſolid baſis. 

The laws are regulations eſtabliſhed by public authority, to be 8 . 
obſerved in ſociety. All theſe ought to relate to the welfare of Of _ 
the ſtate and of the citizens. The laws made directly with a view —_— — 
to the public welfare are political laws; and in this claſs, civil laws. 
thoſe that concern the body itſeif and the being of the ſociety, 
the form of government, the manner in which the public autho- 
rity is to be exerted, —thoſe, in a word, which together form 
the conſtitution of the ſtate, are the Fundamental laws. 

The civil /aws are thoſe that regulate the rights and conduct 
of the citizens among themſelves. 

Every nation that would not be wanting to itſelf, ought to ap- 


ply its utmoſt care in eſtabliſhing theſe laws, and principally its 


fundamental laws,—in eſtabliſhing them, I ſay, with wiſdom, in a 
manner ſuitable to the genius of the people, and to all the cir- 
cuinſtances in which hey may be placed : they ought to de- 
termine them and make them known with plainneſs and preci- 
ſion, to the end that they may poſſeſs ſtability, that they may not 
be eluded, and, that they may create, if poſſible, no d:/Jen/zon — 
that, on the one hand, he or they to whom the exercile of the 
ſovereign power is committed, and the citizens, on the other, may 
equally know their duty, and their rights. It is not here ne- 
ceſſary to conſider in detail, what that conſtitution and thoſe 
laws ought to be :—this diſcuſſion belongs to public law and 
politics. Beſides, the laws and conſtitutions of different ſtates 
mult neceſſarily vary according to the diſpolition of the people, 
and other circumſtances. In the Law of Nations we muſt ad- 
here to generals. We here conſider the duty of a nation to- 
wards itſelf, principally to determine the conduct that it ought 
to obſerve in that great ſociety which nature has eſtabliſhed a- 
mong all nations. Theſe duties give it rights, that ſerve as a 
rule to eſtabliſh what it may require from other nations, and reci- 
procally what others may require from it. 

The conſtitution and laws of a ſtate are the baſis of the public Of hp. 
tranquillity, the firmeſt ſupport of political authority, and a ſecu- port of the 
ricy for the liberty of the citizens. But this conſtitution is a vain confbru- 
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phantom, and the beſt laws are uſeleſs, if they be not religiouſly 
obſerved : the nation ought then to watch very attentively, in or- 
der to render them equally reſpected by thoſe who govern, and by 
the people deſtined to obey. | To attack the conſtitution of the 
ſtate, and to violate its laws, is a capital crime againſt ſociety ; 


and if thoſe guilty of it are inveſted with authority, they add 


to this crime a perſidious abuſe of the power with which they 
are intruſted. The nation ought conſtantly to repreſs them 
with its utmoſt vigour and vigilance, as the importance of the caſe 
requires. It is very uncommon to ſee the laws and conſtitu- 
tion of a ſlate openly and boldly oppoſed: it is againſt filent 
and gradual attacks that a nation ought to be particularly on its 
guard. Sudden revolutions ſtrike the imaginations of men: they 
are detailed in hiſtory ; their (ecret ſprings are developed. But 
we overlook the changes that inſenſibly happen by a long train 
of ſteps that are but ſlightly marked. It would be rendering 
nations an important ſervice, to ſhew from hiſtory, how many 
ſtates have thus entirely changed their nature, and loſt their 
original conſtitution. This would awaken the attention of man- 
kind: impreſſed thenceforward with this excellent maxim {no 
leſs eſſential in politics than in morals), principiis obſta, they 
would no longer ſhut their eyes againſt innovations, which, 
though inconſiderable in themſelves, may ſerve as ſteps to 
mount to higher and more pernicious enterpriſes. 

The conſequences of a good or bad conſtitution being of ſuch 
importance, and the nation being ſtrictly obliged to procure, as 
far as poſſible, the beſt and moſt convenient one, it has a right to 
every thing neceſſary to enable it to fulfil this obligation (6 18). 


conltitution It is then manifeſt that a nation has an indiſputable right to 
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form, maintain, and perfect its conſtitution, - to regulate at 
pleaſure every thing relating to the government, —and that no 
perſon can have a juſt right to hinder it. Government is eſta- 
bliſned only for the ſake of the nation, with a view to its ſafety 
and happineſs. 

If any nation is diffatisfied with the public adminiſtration, it 
may apply the neceſſary remedies, and reform the government. 
But obſerve that I ſay & the nation;” for I am very far from mean- 
ing to authoriſe a few malcontents or incendiaries to give diſturb- 
ance to their governors by exciting murmurs and ſeditions. 
None but the body of a nation have a right to check thoſe at 
the helm when they abuſe their power. When the nation is 
ſilent and _— the people are conſidered as approving the con- 
duct of their fuperiors, or at leaſt finding it ſupportable; and it 
is not the buſineſs of a ſmall number of citizens to put the ſtate 
in danger, under the pretence of reforming it. 

In virtue of the ſame principles, it is certain that if the nation 
is uneaſy under its conſtitution, it has a right to change it. 

There can be no difficulty in the caſe, if the whole nation be 
unanimouſly inclined to make this change. But it is aſked, what is 
to be done if the people are divided ? In the ordinary manage- 
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ment of the ſtate, the opinion of the majority muſt paſs without 


' diſpute for that of the whole nation; otherwiſe it would be al- 


moſt impoſlible for the ſociety ever to take any reſolution. It a 
pears then by parity of reaſoning, that a nation may change the 
conſtitution of the ſtate by a majority of votes; and whenever 
there is nothing in this change that can be conſidered as contrary 
to the act of civil affociation, or to the intention of thoſe united 
unde: it, the whole are bound to conform to the reſolution of the 
majority. But it the queſtion be, to quit a form of government, to 
which alone it appeared that the people were willing to ſubmit 
on their entering into the bonds of ſociety,—if the greater part 
of a free people, after the example of the Jews in the time of 
Samuel, are weary of liberty, and reſolved to ſubmit to the au- 
thority of a monarch, — thoſe citizens who are more jealous of 
that privilege, ſo invaluable to thoſe who have taſted it, —though 
obliged to ſuffer the majority to do as they pleaſe,—are under 
no obligation at all to ſubmit to the new government : they 
may quit a ſociety which ſeems to have diſſolved itſelf in order to 
unite again under another form : they have a right to retire elſe- 
where, to ſell their lands, and take with them all their effects. 


Here again a very important queſtion preſents itſelf. It eſſen- $ 34. 


tially belongs to the ſociety to make laws both in relation to the O 
manner in which it defires to be governed, and to the conduct of 


the citizens ;—this is called the Je i/lative power, The nation whether ir 


may intruſt the exerciſe of it to the prince, or to an aſſembly ; qe change 
e conflt» _ 


or to that aſſembly and the prince jointly ; who have then au. 


right to make new laws and to repeal old ones. It is aſked whe- 
ther their power extends to the fundamental laws, - whether they 
may change the conſtitution of the ſtate ? The principles we 
have laid down lezd us to decide with certainty, that the autho- 
rity of theſe legiſlators does not extend ſo far, and that they 
ought to conſider the fundamental laws as ſacred, if the nation 
has not, in very expreſs terms, given them power to change 
them. For the conſtitution of the ſtate ought to poſſeſs ſtability : 
and fince that was firſt eſtabliſhed by the nation, which after- 
wards intruſted certain perſons with the legiſlative power, the 
fundamental laws are excepted from their commiſſion. It is 
viſible that the ſociety only intended to make proviſion for hav- 
ing the ſtate conſtantly furniſhed with laws ſuited to particular 
conjunctures, and, for that purpoſe, gave the legiſlature the 
power of abrogating the ancient civil A political laws that were 
not fundamental, and of making new ones : but nothing leads us 
to think that it meant to ſubmit the conſtitution itſelf to their 
will. In ſhort, it is from the conſtitution that thoſe legiſlators 
derive their power : how then can they change it, without de- 
ſtroying the foundation of their own authority? By the funda- 
mental laws of England, the two houſes of parliament, in con- 
cert with the king, exerciſe the legiſlative power : but if the two 
houſes ſhould 7 to ſuppreſs themſelves, and to inveſt the 
king with full and abſolute authority, certainly the nation would 
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not ſuffer it. And who would dare to aſſert that they would not 
have a right to oppoſe it? But if the parliament entered into 
a debate on making ſo conſiderable a change, and the whole na- 
tion was voluntarily ſilent upon it, this would be conſidered as 
an approbation of the act of its repreſentatives. 

c hut in treating here of the change of the conſtitution, we treat 
The nation only of the right: the queſtion of expediency belongs to politics. 
— — We ſhall therefore only obſerve in general, that, great changes 
it without in a ſtate being delicate and dangerous operations, and frequent 
Aur changes being in their own nature prejudicial, a people ought to 
can” be very circumſpect in this point, and never be inclined to make 

innovations without the moit preſſing reaſons, or an abſolute 
neceſſity.” The fickleneſs of the Athenians was ever inimical to 
the happineſs of the republic, and at length proved fatal to that 
liberty of which they were ſo jealous, without knowiug how 
to enjoy it. 

$ 36. We may conclude from what has been ſaid ($ 31), that if 
_ ene an any diſputes ariſe in a ſtate reſpecting the fundamental laws, 
— re- the public adminiſtration, or the rights of the different powers 
latingtothe of which it is compoſed, it belongs to the nation alone to judge 
genug and determine them conformably to its political conſtitution. 
. In ſhort, all theſe affairs being ſolely a national concern, no 
No foreign foreign power has a right to interfere in them, nor ought to 
1 intermeddle with them otherwiſe than by its good offices, unleſs 
inecrfere, Tequelted to do it, or induced by particular reaſons. If any in- 

trude into the domeſtic concerns of another nation, and attempt 


to put a conſtraint on its deiiberations, they do it an injury. 


CHAP. IV. 
Of the Sovereign, his Obligations, and his Rights. 


97 HE reader cannot expect to find here a long deduQtion of 
he 


ſovereign. 


the rights of ſovereignty, and the functions of a prince. 
Theſe are to be found in treatiſes on the public law. in this 
chapter we only propoſe to ſhew, in conſequence of the grand 
principles of the law of nations, what a ſovereign is, and to 
give a general idea of his obligations and his rights. 

We have ſaid that the /overeignty is that public authority 
which commands in civil ſociety, and orders and directs what 
each citizen 1s to perform, to obtain the end of its inſtitution. 
This authority originally and eſſentially belonged to the body of 
the ſociety, to which each member ſubmitted, and ceded his na- 
tural right of conducting himſelf in every thing as he pleaſed 
according to the dictates of his own underſtanding, and of doing 
himſelf juſtice. But the body of the ſociety does not always re- 
tain in its own hands this ſovereign authority: it frequently in- 
truſts it to a ſenate, or to a ſingle perſon. That ſenate, or that 
perſon, is then the ſovereign, 
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It is evident that men form a political ſociety, and ſubmit to $ 39- 
laws, ſolely for their own advantage and ſafety. The ſovereign DEED 
authority is then eſtabliſhed only for the common good of all the for the ſafe - 
citizens; and it would be abſurd to think that it could change ty aud ad- 
its nature on paſſing into the hands of a ſenate or a monarch, rs. ca 
Flattery therefore cannot, without rendering itſelf equally ridicu- : 
lous and odious, deny that the ſovereign is only eſtabliſhed for 
the ſafety and advantage of ſociety. 

A good prince, a wile conductor of ſociety, ought to have his 
mind imprefled with this great truth, that the ſovereign power 
is ſolely intruſted to him for the ſafety of the ſtate, and the 
happineſs of all the people,—that he is not permitted to conſider 
himſelf as the principal object in the adminiſtration of affairs, to 
ſcck his own ſatisfaction, or his private advantage,—but that he 
ought to direct all his views, all his ſteps, to the greateſt advan- 
tage of the ſtate and people who have ſubmitted to him *. 
What a noble ſight it is to fee a king of England rendering his 
parliament an account of his principal operations, —aſſuring 
that body, the repreſentatives of the nation, that he has no 
other end in view than the glory of the (tate, and the happineſs of 
his pcople,—and affeCtionately thanking all who concur with him 
in ſuch ſalutary views! Certainly a monarch who makes uſe of 
this language, and by his conduct proves the ſincerity of his pro- 
ſellions, is, in the opinion of the wife, the only great man. But 
in moſt kingdoms, a criminal flattery has long ſince cauſed 
theſe maxims to be forgotten. A crowd of ſervile courtiers eaſi- 
ly perſuade a proud monarch that the nation was made for him, 
and not he for the nation. He ſoon conſiders the kingdom as 
a patrimony that is his own property, and his people as a 
herd of cattle from which he is to derive his wealth, and which 
he may diſpoſe of to anſwer his own views, and gratify his paſ- 


lions. Hence thoſe fatal wars undertaken by ambition, reſt- 


leſsneſs, hatred and pride hence thoſe oppreſſive taxes, whoſe 
produce is diſſipated by ruinous luxury, or ſquandered upon 
miſtreſſes and favourites hence, in fine, are important poſts 
given by favour, while public merit is neglected, and every 
thing that does not immediately intereſt the prince, is aban- 
doned to miniſters and ſubalterns. Who can, in this unhappy 
government, diſcover an authority eſtabliſhed for the public wel- 
tare ?—A great prince will be on his guard even againſt his vir- 


tues. Let us not ſay, with ſome writers, that private virtues are 


not the virtues of kings, —a maxim of ſuperficial politicians, or - 


the laſt words of Louis VI. to his ſon Louis VII were—* Remember, my ſon, 
that royalty is but a public employment of which you muſt render a rigorous ac- 
count to hem who is the ſole diſpoſer of crowns and ſceptres.” Abbe Velly's Hitt. 
of France Vol. III. p 65. 

Timur -Bec declared (as he often before had done on ſimilar occaſions) that“ a 
f gle bour's attention devoted by a prince to the care of his ſtate, is of more uſe 
and conſ-qu+nce than all the homage and prayers he could offer up to God during 
hi whol: life.” The ſame ſexitimeut is found in the Koran, Hiſt. of Timur-Bec, 
Book II. ch. Ali. of 
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of thoſe who are very inaccurate in their expreſſions. Good. 
neſs, friendſhip, gratitude, are till virtues on the throne; and 
would to God they were always to be found there! but a wiſe 
king does not yield an undiſcerning obedience to their impulle. 
He cheriſhes them, he cultivates them in his private life : but in 
ſtate- affairs he liſtens only to juſtice and ſound policy. And why? 
becauſe he knows that the government was intruſted to him on- 
ly for the happineſs of ſociety, and that therefore he ought not 
to conſult his own pleaſure m the uſe he makes of his power, 
Ile tempers his goodneſs with wiſdom. He gives to friendſhip 
his domeſtic and private favours ; he diſtributes poſts and em- 
ployments according to merit, public rewards to ſervices done 
to the ſtate. In a word, he uſes the public power only with a 
view to the public welfare. All this is comprehended in that 
fine ſaying of Lewis XII. «© A * of France does not re- 
« venge the injuries of a duke of Orleans.” 

A political ſociety is a moral perſon (prelim. {$ 2) inaſmuch 
as it has an underſtanding and a will of which it makes uſe for 
the conduct of its affairs, and is capable of obligations and rights. 
When therefore a people confer the ſovereignty on any one per- 
ſon, they inveſt him with their underſtanding and will, and 
make over to him their obligations and rights, ſo far as relates 
to the adminiſtration of the ſtate, and to the exerciſe of the 
public authority. The ſovereign, or conductor of the ſtate, thus 
becoming the depoſitary of the obligations and rights relative 
to government, in him is found the moral perſon, who, without 
abſolutely ceaſing to exiſt in the nation, acts thenceforwards only 
in him and by him. Such is the origin of the repreſentative 
He repreſents the nation 
in all the aifairs in which he may happen to be engaged as a 
ſovereign. It does not debaſe the dignity of the greateſt mo- 
narch to attribute to him this repreſentative character; on tlie 
contrary, nothing ſheds a greater luſtre on it, ſince the monarch 
thus unites in his own perſon all the majeſty that belongs to the 
entire body of the nation. 

The ſovereign, thus clothed with the public authority, with 
every thing that conſtitutes the moral perſonality of the nation, 
of courſe becomes bound by the obligations of that nation, and 
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All that has been ſaid in chap. II. of the general duties of a 
nation towards itſelf, particularly regards the ſovereign. He is 
the depoſitary of the empire, and of the power of commanding 
whatever conduces to the public welfare ; he ought, therefore, 
as a tender and wile father, and as a faithful adminiſtrator, to 


ſpe& to the watch for the nation, and take care to preſerve it, and render it 
preferva- more perfect, to better its ſtate, and to ſecure it, as far as poſ- 
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ſüble, againſt every thing that threatens its ſafety or its happi- 
neſs. 

Hence all the rights which a nation derives from its obligation 
to prelerve and perſect itſelf, and to improve its ſtate, (See 918, 
20, 


n 


. v 
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20, and 23, of this book) —all theſe rights, I ſay, reſide in the 
ſovereign, who is therefore indifferently called the conductor 
of the ſociety, ſuperior, prince, &c. 

We have obſerved above, that every nation ought to know it- 8 44. 
ſelf. This obligation devolves on the ſovereign, ſince it is he tlas e 
who is to watch over the preſervation and perfection of the nation. 
nation. The duty which the law of nature here impoſes on the 
conductors of nations is of extreme importance, and of conſi- 
derable extent. They ought exactly to know the whole country 
ſubje to their authority,—its qualities, defects, advantages, and 
ſituation with regard to the neighbouring ſtates z and they ought 
to acquire a perfect knowledge of the manners and general in- 
clinations of their people, their virtues, vices, talents, &. All 
theſe branches of knowledge are neceſlary to enable them to go- 
vern properly. | 

The prince derives his authority from the nation; he poſ- _ $ 4% 
ſeſſes juſt ſo much of it as they have thought proper to intruſt t t Ns 
him with“. If the nation has plainly and ſimply inveſted him power. 
with the ſovereignty without limitation or diviſion, he is ſup- 
poſed to be inveited with all the prerogatives, without which Preroga- 
the ſovereign command or authority could not be exerted in 75 mae 
the manner moſt conducive to the public welfare. Theſe are * 
calied regal prerogatives, or the prerogatives of majeſty. 

But when the ſovereign power is limited and regulated by the g 46. 
fundamental laws of the ſtate, thoſe laws ſhew the prince the The prince 
extent and bounds of his power, and the manner in which he is — 4 
to exert it, The prince is therefore ſtrictly obliged not only to — 
reſpect, but alſo to ſupport them. The conſtitution and the the funda- 
fundamental laws are the plan on which the nation has reſolved mental 
to labour for the attainment of happineſs: the execution is in- 
truſted to the prince. Let him religiouſly follow this plan, —let 
him conſider the fundamental laws as inviolable and ſacred 
rules, —and remember that the moment he deviates from them, 
his commands become unjuſt, and are but a criminal abuſe of the 
power with which he is intruſted. He is, by virtue of that 

wer, the guardian and defender of the laws :—and while it is 

is duty to reſtrain each daring violator of them, ought he himſelf 
to trample them under foot + ? 5 


Neque enim fe princeps reipublice et ſingulorum dominum arbitrabitur, 
quamvis aflentatoribus id in aurem iuſuſurrantibus, ſed rectorem mercede a civibus 
delignata, quam augere, niſi iplis volentibus, neſas exiſtimabit. Ibid. c. v.— 
From this principle it follows that the nation is ſuperior to che ſovereign, Quod 
caput eſt, fit principi perſuaſum, torius reipublice majorem quam ipſius unius 
auQoritatem eſſe : nequ- peſlimis hominibus eredat diverium affirmantibus gratifi- 
candi ſtudio; que magna penicies eſt, Ibid. 

+ In ſome countries, formal precautions are taken againſt the abuſe of power. 
geflecting, among other things (ſays Grotius), that princes are often found to 
make no ſcruple of violating their promiſes under the [tale pretext of the public 
good, the people of Brabant, in order to obviate that inconvenience, eſtabliſhed the 
cuſtom of never admitting their prince to the poſſeſſion of the government with- 
ont having previoully made with him a covenant, that, whenever he may happen 

to 
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& 47. If the prince be inveſted with the legiſlative power, he may, 
He may . according to his wiſdom, and when the public adyantage requires 
change he it, abolith thoſe laws that are not fundamental, and make new 


1 | t . . . . 0 
lud. ones. See what we have ſaid on this ſubject in the preceding 
uicntal. chapter, 5 34. 


$ 48. But while theſe laws exiſt, the ſovereign ought religiouſly to 
He ought maintain and obſerve them. They are the foundation of the 
oo public tranquillity, and the firmeſt ſupport of the ſovereign au- 
the exiſt:ng thority. Every thing is uncertain, violent, and ſubject to revo- 
Laws, lutions, in thoſe unhappy ſtates where arbitrary power has placed 
her throne. It is therefore the true intereſt of the prince, as well 

as his duty, to maintain and reſpect the laws. He ought to ſub- 

mit to them himſelf. We find this truth eſtabliſhed in a piece 
publiſhed by order of Lewis XIV. one of the moſt abſolute 

princes that ever reigned in Europe. Let it not be ſaid that 

« the ſovereign is not ſubject to the laws of his ſtate, ſince the 

«+ contrary propoſition is one of the truths of the law of nations, 

c which flattery has ſometimes attacked, and which good princes 

„have always defended, as a tutelar divinity of their ſtates “.“ 

& 4% But it is neceſſary to explain this ſubmithon of the prince to 
In what the laws. Firſt he ought, as we have juſt ſeen, to follow their 
ſenſe he is regulations in all the acts of his adminiſtration. In the ſecond 
6 ty place, he is himſelf ſubject, in his private affairs, to all the laws 
that relate to property. I ſay, “ in his private aſſairs;“ for when he 

acts as a ſovereign prince, and in the name of the ſtate, he is 

ſubject only to the fundamental laws, and the law of nations. 

In the third place, the prince is ſubject to certain regulations 

of general polity, conſidered by the ſtate as inviolable, unleſs 
he - excepted in expreſs terms by the law, or tacitly by a 
neceſſary conſequence of his dignity. | here ſpcak of the Jaws 
that relate to the ſituation of individuals, and particularly of 
rhoſe that regulate the validity of marriages. Theſe laws are 
eſtabliſhed to aſcertain the ſtate of families: now the royal family 
is that of all others the moſt important to be certainly known, 
But, fourthly, we ſhall obſerve in general, with reſpect to this 
queſtion, that, if the prince is inveſted with a full, abſolute, and 
unlimited ſovereignty, he is above the laws, which derive from 
him all their force; and he may diſpenſe with his own obſervance 
of them, whenever natural juſtice and equity will permit him. 


to violate the laws of the country, they ſhall be abſolved from the oath of ohe - 
dience they had ſworn to him, until ample reparation be made for the au- rages 
committed. The truth of this is confirmed by the example of paſt geueratious, 
who formerly made eſſectual uſe of arms and decrees to reduce within proper 
hounds ſuch of their ſovereigns as had tranſgreſſed the line of duty, whether 
through their own licentiouſueſs or the artifices of their flatterets. Thus it hap- 
pe<ned ro John the St cond: nor would they conſent to make peace with him or his 
ſucceflors, until thoſe princes had entered into a folemn engagement to ſecure the 
citizens in the enjoy ment of their privileges.” Annals of the Netherlands, 
book n. 

A treatiſe on the right of the queen to ſeveral ſtates of the Spaniſh monarchy, 


1667, it 12mo, part II. p. 191. 
Fifthly, 


r 


2 
* 


BL Ch. IV. HIS OBLIGATIONS, &e. 


Fifthly, as to the laws relative to morals and good order, the 
prince ought doubtleſs to reſpect them, and to ſupport them by 
his example. But, fixthly, he is certainly above all civil penal 
laws. The majeſty of a ſovereign will not admit of his being 
puniſhed like a private perſon; and his functions are too exalted 
to allow of his being moleſted under pretence of a fault that does 
not directly concern the government of the ſtate. 

It is not ſufficient that the prince be above the penal laws: 
even the intereſt of nations requires that we ſhould go ſomething 
farther. The fovereign is the foul of the ſociety ; if he be not 
held in veneration by the people, and in perfect fecurity, the 
public peace, and the happinels and ſafety of the ſtate, are in 
continual danger. The ſafety of the nation then neceffarily 
requires that the perſon of the prince be ſacred and inviolable. 
The Roman people beſtowed this privilege on their tribunes, in 
order that they might meet with no obſtruction in defendin 
them, and that no apprehenſion might diſturb them in the Ai 
charge of their office. "The cares, the employments of a ſove- 
reign, are of much greater importance than thoſe of the tribunes 
were, and not leſs dangerous, if he be not provided with a power- 
ful defence. It is impoſſiole even for the moſt juſt and wiſe 
monarch, not to make mal- contents; and ought the ſtate to con- 
tinue expoſed to the danger of lofing fo valuable a prince by the 
hand of an aſſaſſin ? The monſtrous and abſurd doctrine, 1 a 
private perſon is permitted to kill a bad prince, deprived the 
French, in the beginning of the laſt century, of a hero who was 
truly the father of his people. Whatever a prince may be, it is 
an enormous crime againſt a nation to deprive them of a ſove- 
reign whom they think proper to obey +. 

But this high attribute of ſovereignty is no reaſon why the na- 
tion ſhould not curb an inſupportable tyrant, pronounce ſentence 
on him (ſtill reſpecting in his perſon the majeſty of his rank), and 
withdraw itſelf from his obedience. To this indiſputable right a 


Since the above was written, France has witneſſed a renewal of thoſe horrors. 
She ſighs at the idea of having given birth to a monſter capable of violating the 
majeity of kings in the perſon of a prince, whom the qualities of his heart entitle 
to the love of his ſubjects and the veneration of foreigners. | The autbor alludes to 
the attempt made by Damien to a/ſuſſinate Louis XV. F 

+ In Mariana's work above quoted, I find (chap. vii. towards the end) a 
remarkable inſtance of the errors into which we are apt to be led by a ſubtle ſ:- 
philtry deſtitute of ſound principles. That author a lows us to poiſon a tyrant, and 
even a public enemy, provided it be done without obliging him, either by force or 
through miſtake or ignvrance, to concur in the act that cauſes his own death,— 
which would be the caſe, for inſtauce, in preſenting him a poiſoned draught. For 
(fays he), in thus leading him to an act of ſuicide, although committed through 
Ignorance, we make him violate the natural law which forbids each individual to 
take away his own life; and the crime of him who thus unknowingly poiſons 
himſelf redounds on the real author,—the perſon who adminiſtered the poiſon. — 
Ne cogatur tantum ſciens aut imprudens ſibi conſcire mortem; quod eſſe nefas 
judicamus, veneno in potu aut cibo, quod hauriat qui perimendus eſt, aut ſimili 
alia re temperato. A fine reaſon, truly! Was Mariana diſpoſed to iuſult the 
underſtandings of his readers, or only deſirous of throwiag a flight varniſh over the 
deteſtable doctrine coutaincd in that chapter? 
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owerful republic owes its birth. The tyranny exerciſed by 
Philip IT. in the Netherlands excited thoſe provinces to riſe: 
ſeven of them, cloſely confederated, bravely maintained their li. 
berties, under the conduct of the heroes of the houſe of Orange; 
and Spain, aſter ſeveral vain and ruinous efforts, acknowledged 
them ſovereign and independent ſtates, If the authority of the 
prince is limited and regulated by the fundamental laws, the prince, 
on exceeding the bounds preſcribed him, commands without 
any right, and even without a juſt title: the nation is not obliged 
to cbey him, but may refit his unjuſt attempts. As ſoon as a 
prince attacks the conſtitution of the ſtate, he breaks the contract 
which bound the people to him: the people become free by the act 
of the ſovereign, and can no longer view him but as an uſurper 
who would load them with oppreſſion. This truth is acknowledg. 
ed by every ſenſible writer, whole pen is not enſlaved by fear, or 
ſold for hire. But ſome celebrated authors maintain, that if the 
prince is inveſted with the ſupreme command in a full and 
abſolute manner, nobody has a right to reſiſt him, much leſs to 
curb him, and that nought remains for the nation but to ſuffer and 
obey with patience. This is founded upon the ſuppoſition that 
ſuch a ſovercign is not accountable to any perſon for the manner 
in which he governs, and that if the nation might controul his 
actions and reſiſt him, where it thinks them unjuſt, his authority 
would no longer be abſolute ; which would be contrary to this 
hypotheſis. "They ſay that an ablolute fovercign completely 
poſſeſſes all the political authority of the ſociety, which nobody 
can oppoſe,—that, it he abuſes it, he does ill indeed, and 
wounds his conſcience, — but that his commands are not the lels 
obligatory, as being founded on a lawful right to command,— 
that the nation, by giving him abſolute authority, has reſerved no 
{hare of it to itſelf, and has ſubmitted to his diſcretion, &c. We 
might be content with anſwering, that in this light there is not 
any ſovereign who is —_—— and fully ablolute. But in 
order to remove all theſe vain ſubtleties, let us remember the 
eſſential end of civil ſo: tety. Is it not to labour in concert for 
the common happineſs of all? Was it not with this view that 
every citizen diveſted himſelf of his rights, and reſigned his li- 
berty? Could the ſociety make ſuch uſe of its authority, as 
irrevocably to ſurrender itſelf and all its members te the 
diſcretion of a cruel tyrant? No, certainly, ſince it would no 
longer poſſeſs any right itſelf, if it were diſpoſed to opprels a part 
of the citizens. When therefore it confers the ſupreme and abſo- 
lute government, without an expreſs reſerve, it is neceſſarily with 
the tacit reſerve that the ſovereign ſhall uſe it for the ſafety of the 1 
people, and not for their ruin. If he becomes the ſcourge of the 
ſtate, he degrades himſelf ; he is no better than a public enemy, 
againſt whom the nation may and ought to defend itſelf ; and if k 
he has carried his tyranny to the utmoſt height, why thould eren 
the life of ſo cruel and perhdious an enemy be ſpared? Who P 
ſhall preſume to blame the conduct of the Roman ſenate, that X 
declared Nero an enemy to his country ? 


But 
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But it is of the utmoſt importance to obſerve, that this jndg- 
ment can only be paſſed by the nation, or by a body which 
repreſents it, and that the nation itſelf can not make any attempt on 
the perſon of the ſovereign, except in caſes of extreme neceſſity, 
and when the prince, by violating the laws, and threatening the 
ſafety of his people, puts himſelf in a ſtate of war againſt them. 
It is the perſon of the forercign, not that of an unnatural tyrant 
and a public enemy, that the intereſt of the nation declares ſacred 
and inviolable. We ſeldom .fee ſuch monſters as Nero. In the 
more common caſes, when a prince violates the fundamental 
laws, —when he attacks the liberties and privileges of his ſub- 
je&ts,—or (if he be abſolute) when his government, without being 
carried to extreme violence, manifeſtly tends to the ruin of the 
nation, it may reſiſt him, paſs ſentence on him, and withdraw 
from his obedience: but though this may be done, (till his perſon 
ſuould be ſpared, and that for the welfare of the ſtate . It is above 

a century 


* Diſſimulandum cenſco quatenus ſalus publica patiatur, privatimque corruptis 
moribus princeps contingat : alioquin {i rempublicam in periculum vocat, fi patrizz 
teligionis contemptor etiſtit, neque medicinam ullam recipit, abdicandum judico, 
ꝛlium ſubſtiturndum; quod in Hiſpania non ſemel fuiffe ſactum ſcimus : quaſi fera 
irritata, omnium telis pcti debet, cum, hu w anitate abdicata, tyrannum induit. Sic 
Petro rege ob immanitatem dejecto publice, Henricus cjus frater, quamvis ex 
impari matre, regnum obtinuit. Sic Henrico hujus abnepote ob ignaviam pra- 
volque mores abdicato procerum ſuffragiis, primum Alfonſus ejus frater, recte an 
ſecus, non diſputo, ſed tamen in tenera ætate rex eſt proclamatus: deinde defunctu 
Aifonſo, Eliſabetha ejus foror, Henrico invito, rerum ſummom ad fe traxit, regio 
tantum nomine abſtinens dun ille vixit. Mariana, de Rege et Regis Inſtitut. 
Lib. I. c. iii. 

To this authority furniſhed by Spain, join that of Scotland, proved by the letter 
of the baroas to the pope, dated April 6, 1329, requeſtiry him to prevail on the 
king of England to cefiit !rom his enterpriſes againſt Scotland. After having 
ſpoken of the evils they had ſuffered from him, they add —A quibus malis innu- 
raeris, ipſo juvante qui poſt vulnera m det ur et ſanat, liberati ſumus per ſereniſſium 
pr incip m regem et dominum noſtt um, dominum Robertum, qui pro populo et 
hzreditate ſuis de manibus inimicorum liberandis, quaſi alter Maccabæus cut Joſue, 
lahores ct radia, inedias et pericula, la to ſuſſinuit animo. Quem etiam divina 
diſſoſitio. et (juxta leges et contuctudines noſtras, quas uſque ad mortem ſuſtinere 
volumus) juris ſucceſſio, et debitus noſtrorum conſenſus et aſſenſus noſtrum fece unt 
priacipem atque regem: cui, tanquam illi per quem ſalus in populo facta eſt, pro 
noſtra libertate tuenda. tam jure quam meritis tenemur, et — in omnibus 
adhxzrere. Quem, ſi ab inceptis deliſtet, regi Anglorum aut Anglis nos aut regnum 
nolt um volens ſubjicere, tanquam inimicum notti um et ſui noſtrique juris ſubver- 
ſorem, ſtatim expellere nitemur, et alium regem noſtrum, qui ad defenſionem 
noſtram ſufficiet, faciemus: quia, quamdiu centum viri remarſerint, nunquam 
Anglorum dominio aliquatenus volumus ſubjugari. Non enim propter gloriam, 
divitias, aut honores pugnamus, ſed propter libertatem ſolummodo, quam nemo 
bonus niſi ſimul cum vita amittit. 2 

In the year 1581 (ſays Grotius, Ann. book III.) the confederated provinces of 
the Netherlands, —after having for nine years continued to wage war againſt 
Philip the Second without ceaſing to acknowledge him as their ſovereign, —at 
length ſolemnly deprived him of the authority he had poſſeſſed over their conntry, 
becauſe he had violated the ir laws and privileges.” The author afterwards obſerves 
that „ France, Spain herſelf, England, Sweden, Denmark, furniſh inſtances of 
kings depoſed by their people, ſo that there are at preſent few ſovereigns in Euro 
whoſe right to the crown reſts on any other foundation than the right which the 
people poſſeſs of diveſting their ſovereign of his power when he makes an ill uſe of 
it.” Purſuant to this idea, the United Provinces, in their juſtificatory letters on 
th:t ſubjeR, addreſſed to the princes of the Empire and the king of ä 

C3 ter 


19 


20 


952. 
Arbitration 
between 
the king 
and his 
ſubjects, 


OF THE SOVEREIGN, B. I. Ch. Iv. 


a century ſince the Engliſh took up arms againſt their king, and 
obliged him to deſcend from the throne. A ſet of able enter. 
priling men, ſpurred on by ambition, took advantage of the ter- 
rible ferment, cauſed by fanaticiſm and party ſpirit; and Great 
Britain ſuffered her ſovereign to die unworthily on a ſcaffold, 
The nation coming to itſelf diſcovered its former blindneſs. If, to 
this day, it {till annually makes a ſolemn atonement, it is not only, 
from the opinion that the unfortunate Charles I. did not deſerve 
ſo cruel a fate, but, doubtlets, from a conviction that the very 
ſaſety of the itate requires the perſon of the ſovereign to be held 
ſacred and inviolable, and that the whole nation ought to render 
this maxim venerable, by paying reſpect to it when the care of 
Its own preſervation will permit. 

One word more on the diſtinction that is endeavoured to be 
made here in favour of an abſolute ſovercign. Whoever has well 
weighed the force of the indiſputable principles we have eſta- 
blithed, will be convinced, that, when it is neceſſary to reſiſt a 
prince who has become a tyrant, the right of the people is ſtill 
the ſame, whether that prince was made abfolute by the laws, or 
was not; becaule that right is derived from what is the object of 
all political ſociety, - the ſafety of the nation, which is the ſu- 
preme law*, But if the diſtinction of which we are treating, is 
of no moment with reſpect to the right, it can be of none in 
practice, with reſpect to expediency. As it is very diſncult to 
oppoſe an abſolute prince, and it cannot be done without raikng 
great diſturbances in the ſtate, and the moſt violent and danger- 
ous commotions, it ought to be attempted only in caſes of extre- 
mity, when the public miſery is raiſed to ſuch a height, that the 
people may ſay with Tacitus, miſeram pacem vel bello bene mutari, 
that it is better to expoſe themſelves to a civil war, than to 
endure them. But if the prince's authority be limited, —if it 
in ſome reſpects depends on a ſenate or a parliament that repre- 
ſents the nation,—there are means of reſiſting and curbing him, 
without expoſing the ſtate to violent ſhocks, When mild and 
innocent remedies can be applied to the evil, there can be no 
reaſon for waiting until it becomes extreme. 

But however limited a prince's authority may be, he is com- 
monly very jealous cf it; it ſeldom happens that he patiently 
ſuffers reſiſtance, and peaceably ſubmits to the judgment of his 
people. Can he want ſupport, while he is the diſtributer of 


after having enumerated the oppreſſive acts of the king of Spain, - added“ Then, 
by a mode which has been often; enough adopted even by thoſe nations that now 
live under kingly government, we wreſted the ſovereignty from him whoſe actious 
were all contrary to the duty of a prince. Ibid. | 

* Populi pxtroni non pauciora neque minora præſidia habent. Certe a repub- 
lica unde ortum habet regia poteſtas, rebus exizentibus, regens in jus v cari votelt, 
et, ſi ſanitatem reſpuat, principatu ſpoliari; neque ita in principem jura poteſtatis 
tranſtulit, ut non ſibi majorem reſ-rvarit poteſtatem. Ibid. cap. VI. 

Eſt tamen ſalutaris coitatio, ut fit principibus perſuaſum, ſi rempublicam oppreſ- 
ſcriut, ſi vitiis et faeditate infolerandi erunt, ea ſe conditione vivere, ut nou jure 
rantum, ſed cum laude ct gloria, perimi polhut. Ibid, 
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favours? We ſee too many baſe and ambitious ſouls, for whom 
the late of a rich and decorated flave has more charms than that 
of a modeſt and virtuous citizen. It is therefore always diilicult for 
a nation to reſiſt a prince and pronounce ſentence on his conduct, 
without expoling the (tate to dangerous troubles, and to ſhocks 
capable of overturning it. This has ſometimes occaiioned a 
compromiſe between the prince and the ſubjects, to ſubmit to the 
deciſion of a friendly power ali the difputes that might ariſe 
between them. Thus the kings of Denmark, by folemn treatics, 
formerly referred to thoſe of Sweden the differences that might 
ariſe between them and their ſenate : aud this the kings of 
Sweden have alſo done with regard to thoſe of Denmark. he 
princes and ſtates of Welt Frieſlaud and the burgeſſes of Embden, 
have in the ſame manner conſtituted the republic of the United 
Provinces the judge of their differences. The princes and the 
city of Neufchatel eſtabliſhed, in 1499, the canton of Berne 
perpetual judge and arbitrator of their diſputes. Thus alſo, 
according to the ſpirit of the Helvetic confederacy, the entire 
body takes cogniſance of the diſturbances that ariſe in any of the 
confederated ſtates, though each of them is truly ſovereign and 
independent. 


As ſoon as a nation acknowledges a prince for its lawful ſfove- 


reign, all the citizens owe him a faithful obedience. He can 
neither govern the ſtate, nor perform what the nation expects 
from him, if he be not punctually obeyed. Subjects then have 
no right, in doubtful cafes, to examine the wiſdom or juſtice of 
their ſovereign's commands; this examination belongs to the 
prince: his fubjects ought to ſuppoſe (if there be a poſſibility of 
{ſuppoſing it) that alb his orders are juſt and ſalutary: he alone is 
accountable for the evil that may reſult from them. 

Nevertheleſs this ought not to be entirely a blind obedience. 
No engagement can oblige or even authoriſe a man to violate the 
law of nature. All authors who have any regard to conſcience 
or decency, agree that no one ought to obey ſuch commands as 
are evidently contrary to that ſacred law. Thoſe governors of 
places who bravely refufed to execute the barbarous orders of 
Charles IX. on the memorable day of St. Bartholom,ew have 
been univerſally praiſed; and the court did not dare to puniſh 
them, at lealt openly. “ Sire,” ſaid the brave Orte, governor of 
Bayonne, in his letter,“ I have communicated your majeſty's 
command to your faithful inhabitants and warriors in the gar- 
e riſon; and I have found there only good citizens and brave 
* ſoldiers ; but not a ſingle executioner : wherefore both they 
* and I moſt humbly entreat your majeſly to be pleaſed to 
© employ our hands and our lives in things that are poſlible, 
* however hazardous they may be; and we will exert ourſelves 
* to the laſt drop of our blood in the execution of them *.“ 


* Mezeray's Hiſt. of France, vol. IL p. 1107. 
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The count de Tende, Charny, and others, replied to thoſe who 
brought them the orders of the court, “ that they had too great 
« a reſpect for the king, to believe that ſuch barbarous orders 
«K came from him.” | 

It is more dillicult to determine in what caſes a ſubject may 
not only refuſe to obey, but cven reſiſt a ſovereign, and oppole 
his violence by force. When a ſovercign does injury to any one, 
he acts without any real authority z but we ought not thence 
to conclude haſtily that the ſubject may reſiſt him. The nature 
of ſovereignty, and the welfare of the (tate, will not permit citi- 
zens to oppoſe a prince whenever his commands appear to them 
unjuſt or prejudicial. This would be falling back into the ſtate 
of nature, and rendering government impoſſible. A ſubject 
ought patiently to ſuffer from the prince, doubtful wrongs, and 
wrongs that are ſupportable, —the former, becauſe whoever has 
ſubmitted to the deciſion of a judge, is no longer capable of 
deciding his own pretenſions; and as to thoſe that are ſupport- 
able, they ought to be ſacrificed to the peace and ſafety of the 
ſtate, on account of the great advantages obtained by living in 
ſociety. It is preſumed, as matter of courſe, that every citizen 
has tacitly engaged to obſerve this moderation; becauſe, without 
it, ſociety could not exiſt. But when the injuries are manifeſt and 
atrocious, - hen a prince, without any apparent reaſon, attempts 
to deprive us of life, or of thoſe things, the loſs of which would 
render life irkſome, - Who can diſpute our right to reſiſt him? 
Self-preſervation is not only a natural right, but an obligation 
impoſed by nature, and no man can entirely and abſolutely 
renounce it. And though he might give it up, can he be conſi- 
dered as having done it by his political engagements, ſince he 
entered into ſociety only to eſtabliſh his own ſafety upon a more 
ſolid baſis? The welfare of ſociety does not require ſuch a 
ſacrifice z and, as Barbeyrac well obſerves in his notes on Grotius, 
If the public intereſt requires, that thoſe who obey thould 
© ſuffer ſorne inconvenience, it is no leſs for the public intereſt 
* that thoſe who command, ſhould be afraid of driving their 
« patience to the utmolt extremity *.” The prince who violates 
all laws, —who no longer - obſerves any meaſures, —and who 
would in his tranſports of fury take away the life of an innocent 
perſon, —diveſts himſelf of his character, and is no longer to be 
conſidered in any other light than that of an unjuſt and outra- 
geous enemy, againſt whom his people are allowed to defend 
themſelves. Ihe perſon of the fovercign is ſacred and inviola- 
ble: but he who, after having loſt all the ſentiments of a ſove- 
reign, diveſts himſelf cven of the appearances and exterior con— 
duct of a monarch, degrades himfelf : he no longer retains the 
ſacre!] character of a fovercign, and cannot retain the preroga- 
tives attached to that exalted rank. However, if this prince is 
not a monſter, —if he is furious only againſt us in particular, and 
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from the effects of a ſudden tranſport or a violent paſſion, and is 
ſupportable to the reſt of the nation, —the reſpect we ought to pay 
to the tranquillity of the ſtate is ſuch, and the reſpect due to ſo- 
vercign majeſty fo powerful, that we are ſtrictly obliged to ſeek 
every other means of preſervation, rather than to put his perſon 
in danger. Every one knows the example ſet by David: he fled, 
—he kept himſelf concealed, to ſecure himſelf from Saul's fury, — 
and more than once ſpared the life of his perſecutor. When the 
reaſon of Charles VI. of France was ſuddenly diſordered by a 
fatal accident, he in his fury killed ſeveral of thoſe who ſur- 
rounded him : none of them thought of ſecuring his own life at 
the expenſe of that of the king; they only endeavoured to difarm 
and ſecure him. They did their duty like men of honour and 
faithful ſubjects, in expoſing their lives, to ſave that of this un- 
fortunate monarch : ſuch a ſacrifice is due to the ſtate and to 
ſovercign majeſty: furious from the derangement of his faculties, 
Charles was not guilty; he might recover his health, and again 
become a good king. 

What has been ſaid is ſufficient for the intention of this work: 
the reader may ſee theſe queſtions treated more at large in man 
books that are well known. We ſhall conclude this ſubject with 
an important obſervation. A ſovereign is uadoubtediy allowed to 
employ miniſters to cafe him in the painful offices of govern- 
ment; but he ought never to ſurrender his authority to them. 
When a nation chuſes a conductor, it is not with a view that he 
ſhould deliver up his charge into other hands. Miniſters ought 
only to be inſtruments in the hands of the prince; he ought 
conſtantly to direct them, and continually endeavour to know 
whether they act according to his intentions. If the imbecillity 
of age, or any infirmity, render him incapable of governing, a 
regent ought to be nominated, according to the laws of the (tate: 
but when once the ſovereign is capable of holding the reins, let 
him inſiſt on being ſerved, but never ſuffer himſelf to be ſuper- 
i-ded. The laſt kings of France of the firlt race ſurrendered the 
government and authority to the mayors of the palace: -thus 
becoming mere phantoms, they juſtly loſt the title and honours 
of a dignity of which they had abandoned the functions. The 
nation has every thing to gain in crowning an all-powerful mi- 
niſter; for he will improve that ſoil as his own inheritance, which 
he plundered whillt he only reaped precarious advantages from it. 


C4 
Of States Elefive, Succeſſive or Hereditary, and of thoſe called 


Patrim:nials 


WE have ſeen in the preceding chapter, that it originally be- 

longs to a nation to confer the ſupreme authority, and to 
chuſe the perſon by whom it is to be governed. If it confers the 
lovercignty on him for his own perſon only, reſerving to itſelf 
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the right of chuſing a ſucceſſor after the ſovercign's death, the 
ate is ele&ive. As ſoon as the prince is cleCted according to 
the laws, he enters into the poſſeſſion of all the prerogatives 
which thoſe laws annex to his dignity. 

It has been debated, whether elective kings and princes are real 
ſovercigns. But he who lays any ſtreſs on this circumitance 
muſt have only a very conſuſed idea of ſovereigrty. The man- 
ner in which a prince obtains his dignity has nothing to do with 
determining its nature. We mull conſider, firit, whether the 
nation itſelf forms an independent ſocicty (fee chap. I.), and 
ſecondly, what is the extent of the power it has intruſted to the 
prince. Whenever the chief of an independent ſtate really 
repreſents his nation, he ought to be conſidered as a true ſovereign 


reſpects. 

When a nation would avoid the troubles which ſeldom fail to 
accompany the election of a ſovereign, it makes its choice for a 
long fuccettion of years, by eſtabliſhing the right of ſucceſſion or 
by rendering the crown hereditary in a family, according to the 
order and rules that appear moſt agrecable to that nation. The 
name of an Hereditary State or Kingdom is given to that where 
the ſucceſſor is appointed by the fame law that regulates the 
ſucceſſions of individuals. The Swucceſ/ive Kingdom is that where a 
perton ſucceeds according to a particular fundamental law of the 
ſtate. Thus the lineal ſucceſſion, and of males alone, is cita- 
bliſhed in France. 

The right of ſucceſſion is not always the primitive eſtabliſh- 
ment of a nation; it may have been introduced by the concelhon 
of another ſovereign, and even by uſurpation. But when it is 
ſupported by long poſſeſſion, the people are conſidered as con- 
ſenting to it; and this tacit conſent renders it lawful, though the 
ſource be vicious. | It reſts then on the foundation we have 
already pointed out,—a foundation that alone is lawful and inca- 

able of being ſhaken, and to which we mult ever revert, 

The fame right, according to Grotius and the generality of 
writers, may be derived from other ſources, as conqueſt, or the 
right of a proprictor, who, being maſter of a country, ſhould 
invite inhabitants to ſettle there, and give them lands, on conci- 
tion of their acknowledging him and his heirs for their ſove- 
reipns. But as it is abſurd to ſuppoſe that a ſociety of men can 


own ſafety and weltare, and ſtill more that they can bind their 
poſterity on any other footing, it ultimately amounts to the ſame 
thing; and it mult till be ſaid that the ſucceſſion is eſtabliſhed 
by the expreſs will or the tacit conſent of the nation, for the 
weifare and ſafety of the ſtate, | 
t thus remains an undeniable truth, that in all caſes the ſucceſſion 
is eſtabliſhed or received only with a view to the public welfare 
and the general ſafety, If it happened then that the order 
eſtabliſhed in this reſpect became deſtructive to the ſtate, the 
nation would certainly have a right to change it by a new lee 
Sd 
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Salus populi ſuprema lex, the ſafety of the people is the ſupreme 

Iaw ; and this law is agreeable to the ſtricteſt juſtice, the people 

having united in ſociety only with a view to their ſafety and 
reater advantage *. 

This pretended proprietory right attributed to princes is a chi- 
mera produced by an abuſe which its ſupporters would fain make 
of the laws reſpecting private inheritances. The ſtate neither is 
nor can be a patrimony, ſince the end of patrimony is the 
advantage of the poſſeſſor, whereas the prince is eſtabliſhed only 
for the advantage of the ſtate 7. The conſequence is evident: 
if the nation plainly perceives that the heir of her prince would be 
a pernicious ſovereign, the has a right to exclude him. 

The authors whom we oppoſe, grant this right to a deſpotic 
prince, while they refuſe it to nations. This is becauſe they 
corſider ſuch a prince as a real proprietor of the empire, and 
will not acknowledge that the care of their own ſafety, and the 
right to govern themſelves, {till eſſentially belong to the ſociety, 
although they have intruſted them, even without any expreſs 
reſerve, to a monarch and his heirs. In their opinion, the 
kingdom is the inheritance of the prince, in the fame manner as 
his field and his flocks, —àa maxim injurious to human nature, 
and which they would not have dared to adyance in an en- 
lightened age, if it had not the ſupport of an authority which too 
otten proves ſtronger than reaton and juſtice. 

A nation may, for the ſame reafon, oblige one branch who re- 
moves to another country, to renounce all claim to the crown, as 
a daughter who marries a foreign prince. [I heſe renunciations, 
required or approved by the ſtate, are perfectly valid, ſince they 
are equivalent to a law that ſuch perſons and their poſterity 
ſhould be excluded from the throne. Thus che laws of England 
have for ever rejected every Roman Catholic. “ Thus a law of 
Ruſſia, made at the beginning of the reign of Elizabeth, molt 


* Nimirum, quod public ſalatis cauſa et communi conſenſu ſtatutum eſt, eadem 
1 voluntate, rebus exigentibus, immutari quid obſtat? Maxztaxa, 
201d. c iv. un 

+ When Philip II. reſigned the Netherlands to his daughter Iſabella Clara Eugenia, 
it was ſaid (according to the teſtim ny of Grotius) that it was ſetting a dangerous 
precedent, for a prince to treat free citizens as his property, and barter them away 
like domeſtic flaves; — that, among barbariavs indeed, the extraordinary practice 
ſlonctimes obtained, of transfcrring'governments by will or donation, becaule thoſe 
people were incapable of diſcerning the difference between a prince and a maſter ;j — 
but that thoſe whom ſuperior knowledge enabled to diſtinguiſh between what is 
lawlul and what is not, could plainly perceive that the adminiſtration of a ſtate is 
the property of the people (thence uſual'y denominated re- publica); —and that as, 
in every period of the world, there have bcen nations who governed themſelves by 
popular aſſemblies or by a ſnare, there have been others who intruſted the general 
management of their concerns to princes. For it is not to be imagined (it was 
added) that giti mate ſovereigntics have originated from any other ſource than the 
conſent of the prople, who gave themſe ves all up to a ſingle perſon, or (tur the 
ſake o avoiding the tumults and diſcord of elections) to a whole family: and thoſe 
%o whom they thus committed the nielves, were induce by the proſpect of ho- 
nourzhle pre-cminence alone to accept a dignity by which they were bound to 
promote the general welfare of their ſellow citizens in preference to their own pri- 


vate advantage. GzoT1ivs. Hitt, of the Diſturbauces in the Netherlands. Book II. 
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« wiſely excludes ſrom the poſſeſſion of the crown every heir 
« poſſeſſed of another monarchy z and thus the law of Portugal 
« diſqualifies every foreigner who lays claim to the crown by 
right of blood “.“ 

Some celebrated authors, in other reſpects very learned and 
judicious, have then deviared from the true principles in treating 
of renunciations. They have largely expatiated on the rights 
of children born or to be born, of the tranſmiſſion of thoſe rights, 
&c. But they ought to have conſidered the ſucceſſion, leſs as a 
property of the reigning family, than as a law of the ſtate. From 
this clear and inconteſtable principle we eaſily deduce the whole 
doctrine of renunciations. Thoſe required or approved by the 
ſtate are valid and ſacred: they are fundamental laws :—thoſe 
not authoriſed by the ſtate can only be obligatory on the prince 
who made them., They cannot injure his A and he 
himſelf may recede from them in caſe the ſtate ſtands in need of 
him and gives him an invitation: for he owes his ſervices to a 
people who had committed their ſafety to his care. For the 
ſame reaſon, the prince cannot lawfully reſign at an unſeaſonable 
juncture, to the detriment of the ſtate, and abandon in immineut 
danger a nation that had put itſelf under his care +. | 

In ordinary caſes, when the ſtate may follow the eſtabliſhed 
rule without being expoſed to very . and maniteſt danger, it 
is certain that every deſcendent ought to ſueceed when the order 
of ſucceſſion calls him to the throne, however great may appear 
his incapacity to rule by himſelf. This is a conſequence of the 
ſpirit of the law that eftabliſhed the ſucceſſion: hs the people 
had recourſe to it, only to prevent the troubles which would 
otherwiſe be almoſt inevitable at every change. Now little ad- 
vances would have been made towards obtaining this end, if, at 
the death of a prince, the people were allowed to examine the 
capacity of his heir, before they acknowledged him for their 
ſovereign. “ What a door would this open for uſurpers or mal- 
« contents !—It was to avoid theſe inconveniences that the order 
« of ſucceſſion was eſtabliſhed; and nothing more wiſe could 
&« have been done; ſince by this means no more is required than 
his being the king's ſon, and his being actually alive,—which 
te can admit of no diſpute : but on the other hand there is no 
« rule fixed to judge of the capacity or incapacity to reign J.“ 
Though the "axe wh was not eſtabliſhed for the particular ad- 
vantage of the ſovereign and his family, but for that of the ſtate, 
the heir apparent has nevertheleſs a right, to which juſtice re- 
quires that regard ſhould be paid. His right is ſubordinate to 
that of the nation, and to the ſafety of the ſtate; but it ought 
to take place when the public welfare does not oppole it. 


* Spirit of Laws, Book XX VI. chap, XXIII. where may be ſcen very good po- 
litical reaſons for theſe regulations, 
+ Sce further on. 
? Memorial in behalf of Madame de Lon gucville, concerning the principality 
of Neufchatcl, in 1672. 
Theſe 
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Theſe reaſons have the greater weight, ſince the or the 6 64. 
ſtate may remedy the incapacity of the prince by nominating a Of regents, 
regent, as is practiſed in caſes of minority. This regent is, dur- 
ing the whole time of his adminiltration, inveſted with the royal 
authority; but he exerciſes it in the king's name. 

The principles we have juſt eſtabliſhed reſpecting the ſucceſſive 6 65. 
or hereditary right, manifeſtly ſhew that a prince has no right to Hd 
divide his ſtate among his children. Every ſovereignty, properly —— 
ſo called, is, in its own nature, one, and indiviſible, ſince thoſe 
who have united in ſociety cannot be ſeparated in ſpite of them- 
ſelves. Thoſe partitions, ſo contrary to the nature of ſovereignty 
and the preſervation of ſtates, have been much in uſe: but an 
end has been put to them, wherever the people, and princes 
themſelves, have had a clear view of their greateſt intereſt, and 
the foundation of their ſafety, 

But when a prince has united ſeveral difterent nations under 
his authority, his empire is then properly an aſſemblage of ſeveral 
ſocieties ſubject to the ſame head; and there exiſts no natural 
objection to his dividing them among his children: he may 
diſtribute them, if there be neither law nor compact to the 
contrary, and if each of thoſe nations conſents to receive the 
ſovereign he appoints for it. For this reaſon France was diviſible 
under the two firſt races“. But being entirely conſolidated 
under the third, it has fince been conſidered as a ſingle kingdom, — 
it has become indiviſible,—ard a fundamental law has declared 
it ſo. That law, wiſely providing for the preſervation and ſplen- 
dour of the kingdom, irrevocably unites ro the crown all the ac- 
quiſitions of its kings. 

The ſame principles will alſo furniſh us with the ſolution of 3 66. 

a celebrated queſtion. When the right of ſucceſſion becomes Who are ta 
uncertain in a ſucceſſive or hereditary ſtate, and two or three — 
competitors lay claim to the crown, —it is aſłed, Who ſhall be the ſpecdingche 
judge of their pretenſions? Some learned men, reſting on the ſucceſſion 
opinion that ſovercigns are ſubject to no other judge but God, 2.5 ves 
have maintained that the competitors for the crown, while their 8. 
right remains uncertair, ought either to come to an amicable 
compromiſe, — enter into articles among themſelves, —chuſe ar- 
bitrators,—hare recourſe even to the drawing of lots, —or, finally, 

determine the diſpute by arms; and that the ſubjects cannot in 

any manner decide the queſtion, One might be aſtoniſhed that 
celebrated authors ſhould have maintained ſuch a doctrine. But 

ſince, even in ſpeculative philoſophy, there is nothing ſc abſurd 

as not to have been advanced by one or other of the philoſo- 
phers t, what can be expected from the human mind, when 

ſeduced by intereſt or fear? What! in a queſtion that concerns 


* But it is to be oh ſerved that thoſe partitions were not made without the ap» 
probat on and conſent of the teſp- etixe — 

Eeſcio quomodo nihil tam abſurde dici poteſt, quod non dicatur ab aliquo 
philoſuphorum. Cicero, de Livinat. Lib. II. 


none 
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none ſo much as the nation, that relates to a power eſtabliſhed 
only with a view to the happineſs of the people,—in a quarrel 
tliat is to decide for ever their deareſt intereſts, and their very 
ſafety, are they to {land by as unconcerned ſpectators? Are 
they to allow f{trangers, or the blind deciſion of arms, to appoint 
them a maſter, as a flock of ſheep are to wait till it be deter- 
mined whether they are to be ww? ma up to the butcher, or 
reſtored to the care of their ſhepherd ? 

But, ſay they, the nation has diveſted itſeif of all juriſdiction, 
by giving itſelf up to a ſovereign ; it has ſubmitted to the reig . 
ing family ; it has given to thoſe who are deſcended from that 
family a right which nobody can take from them; it has eſta. 
bliſhed them its ſuperiors, and can no longer judge them. Very 
well! But does it not belong to that ſame nation to acknowledge 
the perſon to whom its Juty binds it, and prevent its being de- 
livered up to another? And ſince it has eſtabliſhed the law of 
ſucceihon, who is more capable or has a better right to identify 
the individual whom the fundamental law had in view, and has 
pointed out as the ſucceſſor ? We may affirm, then, without heſi- 
tation, that the deciſion of this grand controverſy belongs to the 
nation, and to the nation alone. Even if the competitors have 
agreed among themſelves, or have choſen arbitrators, the nation 
1s not obliged to ſubmit to their regulations, unleſs it has con- 
ſented to the tranſaction or compromiſe,—princes not acknow- 
ledged, and whoſe right is uncertain, not being in any manner 
able to diſpoſe of its obedience. The nation acknowledges no 
ſuperior judge in an affair that relates to its moſt ſacred duties, 
and moſt precious rights. 

Grotius and Pufſendorff differ in reality but little from our 
opinion; but would not have the deciſion of the people or ſtate 
called a juridical ſentence ( judicium juriſdiflionis). Well! be it 
ſo: we ſhall not diſpute about words. However, there is ſome- 
thing more in the caſe than a mere examination of the competi- 
tors rights, in order to ſubmit to him who has the beſt. All 
the diſputes that ariſe in ſociety are to be judged and decided by 
the public authority. As ſoon as the right of ſucceſſion is found 
uncertain, the ſovereign authority returns for a time to the body 
of the ſtate, which is to exercile it, cither by itſelf, or by irs re- 
preſentatives, till the true ſovereign be known. The conteſt 
on this right ſuſpending the functions in the perſon of the 
« ſovereign, the authority naturally returns to the ſubjects, not 
« for them to retain it, but to prove on which of the competitors 
« it lawfully devolves, and then to commit it to his hands. It 
« would not be difficult to ſupport, by an infinite number of ex- 

„ amples, a truth ſo evident by the light of reaſon : it is ſufficient 
« to remember that the ſtates of France, after the death of 
„Charles the Fair, terminated the famous diſpute between Phi- 
& lip de Valois and the king of England (Edward III.), and 12 
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« thoſe ſtates, though ſubject to him in whoſe favour they granted 
« the deciſion, were nevertheleſs the judges of the diſpute *.” 
Guicciardini, book XIE. alſo ſhews that it was the ſtates of 
Arragon that decided the ſucceſſion to that kingdom, in favour 
of Ferdinand, grandfather of Ferdinand the huſband of Ifa- 
bella queen of Caſtile, in preference to the other relations of 
Martin king of Arragon, who aſſerted that the kingdom belong- 
ed to them +. 
In the kingdom of Jeruſalem alſo, it was the ſtates that decid- 
ed the diſputes of thoſe who made pretenſions to it; as is prov- 
ed by ſeveral examples in the foreign political hiltory g. 
The ſtates of the principality of Neufchatel have often, in the 
form of a juridical ſentence, pronounced on the ſucceſſion to the 
ſovereignty. In the year 1707, they decided berween a great 
number of competitors, and their deciſion in favour of the king 
of Pruſſia was acknowledged by all Europe in the treaty of 
Utrecht. 
The better to ſecure the ſucceſſion in a certain and invariable _ $ 67. 
order, it is at preſent an eſtabliſhed rule in all Chriſtian ſtates — — 
(Portugal excepted) that no deſcendent of the ſovereign can qucceflion 
ſucceed to the crown, unleſs he be the iſſue of a marriage that ought not 
is conformable to the laws of the country. As the nation has om 
eſtabliſhed the ſucceſſion, to the nation alone belongs the power ment 6 og 
of acknowledging thoſe who are capable of ſucceeding z and foreign 
conſequently, on its judgment and laws alone mult depend the e. 
validity of the marriage of its ſovereigns, and the legitimacy of 
their birth. h | | 
If education had not the power of familiarifing the human 
mind to the greateſt abſurdities, is there any man of ſenſe who 
would not be ſtruck with aſtoniſhment to fee ſo many nations 
ſuffer the legitimacy and right of their princes to depend on a 
foreign power? The court of Rome has invented an infinite 
number of obſtructions and caſes of invalidity in marriages, and 
the ſame time arrogates to itſelf the right of judging of their 
validity, and of removing the obſtructions; ſo that a prince of its 
communion cannot in certain caſes be ſo much his own maſter, 
as to contract a marriage neceflary to the ſafety of the ſtate. 
Jane, the only daughter of Henry IV. king of Caſtile, found this 
true by Cruel experience. Some rebels publiſhed abroad that ſhe 
owed her birth to Bertrand de la Cueva, the king's favourite; 
and notwithſtanding the declarations and laſt will of that 
prince, who explicitly and invariably acknowledged Jane for his 
daughter, and nominated her his heireſs, they called to the 
crown Iſabella, Henry's filter, and wife to Ferdinand heir of 
Arragon. The grandees of Jane's party had provided her a 


* Anſwer in behalf of Madame de Longueville, to a Memorial in behalf of 
Madame de Nemours. 

+ Ibid. 

q þ - the ſame memorial, which quotes P. Labbe's Royal Abridgement, page 
ol, &c, | 


powerful 


: 663. 
O! {tites 

catled pa- 

tr. monial. 


OF STATES ELECTIVE, P. I. Ch. V. 


powerful reſource, by negotiating a marriage between her and 
Alphontus king of Portugal: but as that prince was Jane 
uncle, it was neceflary to obtain a diſpenſation from the pope; 
and Pius II. who was in the intereſt of Ferdinand and Iſabella, 
refuſed to grant the diſpenſation, though fuch alliances were then 
very common. Theſe dithcu'ties cooled the ardour of the Portu— 

ucſe monarch, and abated the zeal of the faithful Caſtilians. 
1 thing ſucceeded with Ifabel.a, and the unfortunate Jane 
took the veil, in order to ſecure, by this heroic ſacrifice, the 
peace of Caltile®, 

If the prince proceeds and marries notwithſtanding the pope's 
refuſal, he expoſes his dominions to the moſt fatal troubles, 
What would have become of England, if the reformation had 
not been happily eſtabliſhed, when the pope preſumed to declare 
OQucen Elizabech illegitimate, and incapable of wearing the 
crown 7 | 

A great emperor, Lewis of Bavaria, boldly aſſerted the rights 
of his crown in this reſpect. In the diplomatic code of the law 
of nations by Leibnitz, we find+ two acts, in which that prince 
condemns, as an invaſion of the imperial authority, the doctrine 
that attributes to any other power but his own, the right of 
granting diſpenſations, and of judging of the validity of mar- 
riages, in the places under his jurildiction : but he was neither 
we:l ſupported in his life-time, nor imitated by his ſucceſſors. 

Finaily, there are ſtates whoſe ſovereign may chuſe his ſuc. 
cefior, and even transfer the crown to another during his life: 
theſe ate commonly called patrimonial kingdoms or itates : but 
let us reject ſo unjuſt and ſo improper an epithet, which can only 
ſerve to inſpire ſome ſovereigns with ideas very oppoſite to thoſe 
they ought io entertain. We have ſhewn (§ 61) that a ſtate 
cannot be a patrimony. But it may happen that a nation, either 
through unbounded confidence in its prince, or for ſome other 
reaſon, has intruſted him with the care of appointing his ſuc- 
cellor, and even conſented to receive, if he thinks proper, an- 
other ſovereign from his hands. "Thus we fee that Peter I. em- 


*I take this hiſtorical paſſage from M. Du Port de Tertre's Confpiracies To 
him I refer; for I have not the original hiſtoriavs by me. However, I do not 
enter into the queſtion relating to the birth of 3 this would here be of no ule, 
The princeſs had not been declared a baſtard according to the law: the king 
acknowledged her for his daughter; and beſides, whether ſhe was or was not legi- 
timate, the inconveniences reſulting from the pope's refuſal {till remained the ſame 
with reſpect to her and the king of Portugal. 

+ P. 154 Horma divortii matrimonialis inter Johannem filium regis Bohemia 
& Margaretham duciflam Karinthiæ. This divorce is given by the emperor on 
account of the impotency of the huſband, per auctoritatem, ſays he, nobis rite 
debitam & conceſſam. 

P. 156, Forma diſpenſationis ſuper affinitate conſanguinitatis inter Ludovicum 
marchionem Brandenburg & Margaictham duciſſam Karinthiz, nec non legiti- 
matio liberorum procreandorum, fatz per dom. Ludovic. IV. Rom. imper. 

It is only human law, ſays the emperor, that hinders th-ſe marriages intra gradus 
aflinitatis ſanguinis, præſertim intra fratres & ſorores. De cujus legis praceptis 
diſpenſare ſolummodo pertinet ad auctoritatem imp: ratoris ſeu pr incipis Romano- 
rum He then oppoſes and condemns the opinion of thoſe who dare to ſay that theſe 
diſpcuſations depend on eceleſiaſtics. this act and the former are dated in the 

year 1341. 
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ror of Ruſlia, nominated his wife to ſucceed him, though he 

ad children, 

But when a prince chuſes his ſucceſſor, or when he cedes the 
crown to another, — properly ſpeaking, he only nominates, by 
virtue of the power with which he is, either expreſsly or by tacit 
conſent, intruſted—he only nominates, I ſay, the perſon who is 
to govern the ſtate after him. This neither is nor can be an 
alienation, properly ſo called. Every true ſovereignty is, in its 
own nature, unalienable. We ſhall be eaſily convinced of this, 
if we pay attention to the origin aſid end of political ſociety, and 
of the ſupreme authority. 4 nation becomes incorporated into 
a ſociety, to labour for the common welfare as it ſhall think pro- 

er, and to live according to its own laws. With this view it 
eltabliſhes a public authority, If it intruſts that authority to a 
prince, even with the power of transferring it to other hands, 
this can never take place without the expreſs and unanimous 
conſent of the citizens, with the right of really alienat ing or ſub- 
jecting the ſtate to another body po.itic : for the individuals who 
have formed this ſociety, entered into it in order to live in an 
independent ſtate, and not under a foreign yoke. Let not any 
other ſource of this right be alleged in objection to our argu- 
ment, as conqueſt, for inſtance ; for we have already thewn 
(4 60) that theſe different ſources ultimately revert to the true 
principles on which all juſt governments are founded. While 
the victor does not treat his conqueſt according to thoſe prin- 
ciples, the ſtate of war ſtill in ſome meaſure ſubliſts: but the 
moment he places it in a civil ſtate, his rights are proportioned 
by the principles of that ſtate, 

I know that many authors, and particularly Grotius “, give 
long enumerations of the alienations of ſovereignties. But the 
examples often prove only the abuſe of power, not the right. 
And beſides, the people conſented to the alienation, either 
willingly or by force. What could the inhabitants of Pergamus, 
Bithynia, and Cyrene do, when their kings gave them, by their 
lait wills, to the Roman people? Nothing remained for them, 
but to ſubmit with a good grace to ſo powerful a legatee. 'To 
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furniſh an example capable of ſerving as an authority, they 


ſhould have produced an inſtance of a people reſiſting a ſimilar 
bequeſt.of their ſovereign, and whoſe reſiſtance had been gene- 
rally condemned as unjuſt and rebellious. Had Peter I. who 
nominated his wife to ſucceed him, attempted to ſubject his em- 
pire to the grand ſignor, or to ſome other neighbouring power, 
can we imagine that the Ruſſians would have ſuffered it, or 
that their reſiſtance would have paſſed for a revolt? We do not 
find in Europe any great ſtate that is reputed alienable. If ſome 


petty principalitics have been conſidered as ſuch, it is 82 


ey were not true ſovereigntics. They were fiefs of the em- 


* De jure Belli & Pacis, Lib. I. Cap. III. f 12. 
| pire, 
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pire, enjoying a greater or leſſer degree of liberty: their maſters 
made a trathc of the rights they poſſeſſed over thoſe territories; 
but they could not withdraw them from a dependence on the 
empire. 

Let us conclude then, that, as the nation alone has a right to 
ſubject itſelf to a foreign power, the right of really alienating 
the ſtate can never belong to the ſovereign, unleſs it be exprelsly 
given him by the entire body of the people “. Neither are we 
to preſume that he poſſeſſes a right to nominate his ſucceſſor or 
ſurrender the ſceptre to other hands,—a right which muſt be 
founded on an expreſs conſent, on a law of the ſtate, or on long 
cuſtom, juſtihed by the tacit conſent of the people. 

It the power of nominating his ſucceſſor is intruſted to the 
ſovereign, he ought to have no other view in his choice, but the 
advantage and ſafety of the ſtate. He himſelf was eſtablithed 
only for this end (4 29); the liberty of transferring his power 
to another could then be granted to him only with the ſame 
view. It would be abſurd to conſider it as a prerogative uſcful 
to the prince, and which he may turn to his own privare ad- 
vantage. Peter the Great propoſed only the welfare of the em- 
pire when he left the crown to his wife. He knew that heroin: 
to be the molt capable perfon to follow his views, and perfect 
the great things he had begun, and therefore preferred her to 1:3 
ſon, who was ſtill too young. If we often found on the throne 
ſuch elevated minds as Peter's, a nation could not adopt a wiſer 
plan in order to enſure to itſelf a good government, than to in- 
truſt the prince, by a fundamental law, with the power of ap- 
pointing his ſuccetior. This would be a much more certain me- 
thod than the order of birth. The Roman emperors who had 
no male children appointed a ſucceſſor by adoption. To this 
cuſtom Rome was indebted for a ſeries of ſovereigns unequalled 
in hiſtory, —Nerva, Trajan, Adrian, Antoninus, Marcus Aure- 
lius,—what princes! Does the right of birth often place ſuch 


We may go {till farther, and boldly aſſert, that, as the ſafety 
of the whole nation is deeply intereſted ia fo important a tranſ- 
action, the conſent and ratification of the people or ſtate is vt- 
ceſlary to give it full and entire effect, Hat leaſt their tacit con- 
ſent and ratification. If an emperor of Ruſha thought proper 
to nominate ſor his ſucceſſor a perſon notoriouſly unworthy oi 
the crown, it is not at all probable that vaſt empire would blind- 
ly ſubmit to fo pernicious an appointment. And who ſhall preſume 


*The pope oppoling the attempt made upon England by Louis the ſon of Phi- 
lip oy, ar nag and alleging, as his pretext, that John lad rendered himſe.f a vaſlal 
of the holy tee, received for anſwer, among oti.er arguments, “ that a ſovereign 
had no ripht to diſpoſe of his ſlates without the conſent of his barons, who were 
bound to defend them.” On which occaſion the French nobles unanimouſly ex- 
claimed that they would, to their laſt breath, maintain this truth - that no prince 
can, of his own private will, give away his kingdom, or render it tributary, and 
thus euſlave the uobility,” Velly's Hiſt, of France, Vol. HI. p. 491. 
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to blame a nation for refuſing to run headlong to ruin out of re- 
ſpect to the laſt orders of its prince? As ſoon as the people ſub- 
mit to the ſovereiga appointed to rule over them, they tacitly 
ratify the choice made by the laſt prince; and the new monarch 
centers into all the rights of his predeceſſor. 


. 


. incipat Oljefs of a gord Government; and firſt to provide for 
the Neceſſities of the Nation. 


AFTER theſe obſervations on the conſtitution of the ſtate, let 5 72. 
us now proceed to the principal objects of a good govern- Aa 
ment. We have ſeen above (J $41 and 42) that the prince, on points aut 
his being inveſted with the ſovereign authority, is charged with the duties 
the duties of the nation in relation to government. In treating of _— _ 
the principal objects of a wiſe adminiſtration, we at once ſhew on 
the duties of a nation towards itſelf, and thoſe of the ſovereign 
towards h1s people. 

A wile conductor of the ſtate will find in the objects of civil 
ſociety the general rule and indication of his duties. The ſo- 
cicty is eſtabliſhed with the view of procuring, to thoſe who are 
its members, the neceſſaries, conveniences, and even pleaſures 
of life, and, in general, every thing neceffary to their happineſs, 
—of enabling cach individual peaceably to enjoy his own pro- 
perty, and to obtain juſtice with ſafety and certainty, —and, fi- 
nally, of defending themſclves in a body againſt all external vio- 
lence (F 15). The nation, or its conductor, ſhould firſt apply tte oughr 
to the buſineſs of providing for all the wants of the people, and to procure 
producing a happy plenty of ail the neceſſaries of life, with its Plenty. 
conveniences, and innocent and laudable enjoyments. As an 
caly life without luxury contributes to the happineſs of men, it 
Iewile enables them to labour with greater ſafety and ſucceſs 
after their own perfection, which is their grand and principal 
duty, and one of the ends they ought to have in view when they 
unite in ſocicty. 
Jo ſucceed in procvring this abundance of every thing, it is 
n-cellary to take care that there be a ſuthcient number of able 
workmen in every uſeful or neceſſary profeſſion. An attentive 77 te 
application on the part of government, wile regulations, and aſ- (flicient 
filtance properly granted, will produce this effect, without number of 
uſing conſtraint, which is always ſatal to induſtry. 9 

Thoſe workmen that are uſeful ought to be retained in the _ 8 74 
ſlate; to ſucceed in retaining them, the public authority has Ie Prevent 
certainly a right to uſe conſtraint, if neceſſary. Every citizen — 
owes his perional ſervices ro his country; and a mechanic, in that are 
2 who has been reared, educated, and inſtructed in its Actul. 
boſom, cannot lawfully leave it, and carry to a foreign land that 
mduitry which he acquired at home, unleſs his country has no 
occalion ſor him, or he cannot there obtain the juſt fruit of his 

| labour 
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labour and abilities. Employment muſt then be procured for 
him; and if, while able to obtain a decent livehhood in his 
own country, he would without reaſon abandon it, the ſtate 
has a right to detain him. But a very moderate. uſe ought to 
be made of this right, and only in important or neceflary caſes, 
Liberty is the ſoul of abilities and induſtry: frequently a me- 
chanic or an artiſt, after having long travelled abroad, is attracted 
home to his native ſoil by a natural aſtæction, and returns more 
expert and better qualitied to render his country uſeful ſer— 
vices, If certain extraordinary caſes be excepted, it is beſt in this 
affair to practiſe the mild methods of protection, encouragement, 
&c. and to leave the reſt to that natural love felt by ail men for 
the places of their birth. 

6 75 As to thoſe emiſſaries who come into a country to entice away 
Emlaries uſctul ſubjects, the ſovercign has a right to punith them ſeverely, 
— ene and has juſt cauſe of complaint againit the power by whom they 

£1 aWay. 
are employed. 

In another place, we ſhall treat more particularly of the ge- 
neral queition, whether a citizen be permitted to quit the ſo- 
cicty of which he is a member. The particular reaſous cou- 
cerning uſeful workmen are ſuſficient here. 

_ The ſtare ought to encourage labour, to animate induſtry, 
Lalout and to excite abilities, to propoſe hunours, rewards, privileges, and 
in'u*y ſo to order matters that every one may live by his indultry. In 
muſt be en- . ; Y - = 
eouraged, £115 particular, England dettrvesto be held up as anexample. The 

parliament incefſuntly attends to theſe important aitairs, in 
which neither care nor expenſe is ſpared. And do we not even 
fee a ſociety of excellent citizens formed with this view, and 
devoting conſiderable fums to this uſe 5 Premiums are allo dit- 
tributed in Ireland to the mechanics who moſt diſtinguiſh them- 
ſclves in their profellilon. Can fuch a ſtate fail of being power- 
ful and happy ? 


. 
Of the Cultivation of the Sul. 


F all the arts, tillage, or agriculture, is doubtleſs the molt 
. Adler uſeful and neceflary, as being the ſource whence the nation 
of cillage, derives its ſubſiſtence. The cultivation of the ſoil cauſes it to 
produce an infinite increaſe; it forms the ſureſt reſource, and 
the moſt ſolid fund of riches and commerce, for a nation that 

enjoys a happy climate. 
$ 78. This object chen deſerves the utmoſt attention of the govern- 
_— ment. The ſovereign ought to neglect no means of rendering 
fary in this the land under his juriſdiction as well cultivated as poſſible. He 
reſpe a — ought not to allow either communities or private perſons to ac- 
For the dit. quire large tracts of land, and leave them uncultivated. Thoſe rights 
tribution of Of commong which deprive the proprictor of the free liberty of 
land. diſpoſing 
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diſpoſing of his land, which will not allow him to incloſe and 
cultivate it in the moſt advantageous manner,—thoſe rights, I 
ſav, are inimical to the welfare of the ſtate, and ought to be 
ſuppreſſed, or reduced to juſt bounds. Notwithſtanding the in- 
troduction of private property among the citizens, the nation 
has ſtill a right to take the moſt effectual meaſures to cauſe the 
aggregate ſoil of the country to produce the greateſt and molt 
a. lvantageous revenue poſſible. 

Ihe government ought carefully to avo*] every thing capable 
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of diſcouraging the huſbandman, or of diverting him from the Forthe pro- 


labours of agriculture. Thoſe taxes, thoſe exceſſive and ill-pro- 


tection of 
huſbaud- 


portioned impoſitions, the burthen of which falls almoſt entirely men. 


on the cultivators,—and the oppreſſions they ſuffer ſrom the ot- 
ficers who levy them, —deprive the unhappy peaſant of the 
means of cultivating the earth, and depopulate the country. 
Spain is the moſt fertile and the worlt cultivated country in Eu- 
rope. The church there poſſeſſes too much land; and the con- 
tractors for the roval magazines, being authoriſed to purchaſe 
at a low price all the corn my ſind in the poſieſſion of a pea- 
ſant, above what is neceſſary for the ſubſiſtence of himſelf and 
his family, ſo greatly diſcourage the huſbandman, that he ſows 
no more corn than is barely neceſſary for the ſupport of his own 
houſehold. Hence the frequent ſcarcity in a country capable of 


ſceding its neighbours. 


Another abuſe injurious to agriculture is the contempt caſt 
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upon the huſbandman. The tradeſmen in cities, —even the Huſbandry 


molt ſervile mechanics, —the idle citizens, —conſider him that“ 


ught to be 
laced in an 


# cultivates the earth with a diſdainful eye: they Humble and diſ- bonourable 
courage him: they dare to deſpiſe a profeſſion that feeds the light. 


human race, —the natural employment of man. A little inſig- 
vikcant haberdaſher. a tailor, places far beneath him the be- 
loved employment of the firſt conſuls and dictators of Rome! 


| China has wiſely prevented this abuſe : agriculture is there held 


in honour; and to preſerve this happy mode of thinking, the 

emperor himſelf, followed by his whole court, annually, on a 

ſolemn day, ſets his hand to the plough, and ſows a ſmall piece 

of land. Hence China is the beſt cultivated country in the 

world: it feeds an immenſe multitude of inhabitants who at firſt 

ght appear to the traveller too numerous for tie ſpace they occupy. 
The cultivation of the ſoil deſerves the attention of 
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the go- 
rernment, not only on account of the invaluable advantages ha The culti- 


flow fr a p mg . vation f 
ow from it, but from its being an obligation impoſed by nature bog 


on mankind. The whoſe earth is deſtined to feed its inhabit- tural ob- 


ants; but this it would be incapable of _ if it were un- ligation. 
e 


cultivated. Every nation is then obliged by the law of nature 
to cultivate the land that has fallen to its ſhare; and it has no 
right to enlarge its boundaries, or have recourſe to the aſſiſtance 


of other nations, bur in proportion as the land in its poſſeſſion 


5 incapable of furniſhing it with neceſſaries. Thoſe nations 
luch as the ancient Germans, and ſome modern Tartars), who 
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granaties, 
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inhabit fertlle countries, but diſdain to cultivate their lands, and 


chuſe rather to hive by plunder, are wanting to themſelves, 


are injurious to all their neighbours, and deſerve to be extir- 
pared as ſavage and pernicious bealts. There are others, who, 
to avoid lahour, chule to live only by hunting, and their flocks, 
J his might, doubtlets, be allowed in the firſt ages of the world, 
when the earth, without cultivation, produced more than waz 
ſuſheient to feed its ſmall number of inhabitants. But at pre- 
ſent, when the human race is fo greatly multiplied, it could not 
ſubſiſt if all nations were diſpoſed to live in that manner. Thoſe 
who {till purſue this idie mode of life, uſurp more extenſixe ter- 
ritories than, with a reaſonable thare of labour, they would have 
occation for, and have thzrefore no reaſon to complain, if other 
nations, more indullrious, and too cloſely confined, come to 
take poſſeſſion of a part of thoſe lands. Thus, though the con- 
queſt of the civiliſed empires of Peru and Mexico was a no- 
torious uſurpation, the eſtabiiſhment of many colonies on the 
continent of North Amecica might, on their confining them- 
ſelves within juſt bounds, be extremely lawiul. The people of 
thole extenſive tracts rather ranged through than inhabited 
them. | 

The eſtabliſhment of public granaries is an excellent regula- 
tion for preventing ſcarcity. But great care ſhould be taken tv 
prevent their being managed with a mercantile ſpirit, and with 
views of profit, I his would be eſtabliſhing a monopoly, which 
would not be the lefs unlawful, for its being carried on by the 
magiſtrate. Theſe granaries ſhould be filied in times of thc 
greatelt plenty, and take off the corn that would lic on the nul- 
ban«Ilman's hands, or be carried in too great quantities to toreign 
countries: they thould be opened when corn is dear, aud keep 


it at a reaſonable price. If in a time of plenty they prevent thi 


neceſſary commodity from caſily falling to a very low price, this 
inconvenience is more than compenſated by the relicf they at- 
ford in times of dearth: or rather, it is no inconvenience at all: for, 
when corn is fold extremely cheap, the manufacturer, in ordet 
to obtain a preference, is tempted to underſell his nciphbours 
by offering his goods at a price which he is afterwards vbliged to 
raiſe (and this produces great diſorders in commerce, by put- 
ting it out of its courſe); or he accuſtoms himſelſ to an ealy lile, 
which he cannot ſupport in harder times. It would be of ad- 
vantage to manufactures and to commerce to have the ſubſilt 
ence of workmen regularly kept at a moderate and nearly equi 
price. In ſhort, public granaries keep in the flate quantities of 
corn that would be ſent abroad at too cheap a rate, and muſt b: 
purchaſed again, and brought back at a very great expenſe after 
a bad harveit ; which is a real loſs to the nation. "Theſe «iti 
bliſhments, however, do not hinder the corn trade. If tl: 
country, one year with another, produces more than is ſuil- 
cient for the ſupport of her inhabitants, the ſuperfluity will itil 
be ſent abroad; but it will be ſent at a higher and fairer 52 
C 
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CHAP. VIII. 
Of Commerce. 


J is commerce that enables individuals and whole nations to « 83. 
P 


rocure thoſe commodities which they ſtand in need of, but Of hane 
an foreign 


cannot find at home. Commerce is divided into home and fo- SS 


reign trade. The former is that carried on in the ſtare between 
the ſcreral inhabitants; the latter is carried on with foreign 
nations. : 

The home trade of a nation is of great uſe; it furniſhes all 84. 
the citizens with the means of procuring whatever they want, Vtility of 
as either neceſſary, uſeful, or agreeable : it cauſes a circuiation of — 8 
money, excites induſtry, animates labour, and, by affording ſub- 
ſiſtence to a great number of people, contributes to increaſe the 
population and power of the tate. 

The ſame reaſons ſhew the uſe of foreign trade, which is more- 3 gc. 
over attended with theſe two advantages: — 1. By trading with 'tility of 
foreigners, a nation procures ſuch things as neither nature nor e 
art can furniſh in the country it occupies. And ſecondly, if 
its foreign trade be properly directed, it increaſes the riches of 
the nation, and may become the ſource of wealth and plenty. 

Of this the example of the Carthaginians among the ancients, 
and that of the Engliſh and Dutch among the moderns, afford 
remarkable proofs. Carthage, by her riches, counter-balanced 
the fortune, courage, and greatneſs of Rome. IIolland has 
amaſled immenſe ſums in her marſhes; a company of her mer- 
chants poſſeſſes whole kingdoms in the Eaſt, and the governor of 
Batavia exerciſes command over the monarchs of India. To 
what a degree of power and glory is England arrived ! For- 
merly her warlike princes and ! refers. made glorious con- 
queſts which they afterwards loſt by thoſe reverſes of fortune 
lo frequent in war; at preſent, it is chiefly commerce that places 
in her hand the balance of Europe. 

Nations are obliged to cultivate the home trade,—firſt, be- s 86. 
cauſe it is clearly demonſtrated from the law of nature, that Ovligation 
mankind ought mutually to aſſiſt each other, and, as far as in —— 
their power, contribute to the perfection and happineſs of their nad. 
fellow creatures: whence ariſes, after the introduction of pri- 
vate property, the obligation to reſign to others, at a fair price, 
thoſe things which they have occaſion for, and which we do not 
deſtine for our own uſe. Secondly, ſociety being eſtabliſhed 
with the view that each may procure whatever things are neceſ- 
fary to his own perfection and happineſs, —and a home trade 
being the means of obtaining them, the obligations to carry 
on and improve this trade are derived from the very compact on 
which the ſociety was _— Finally, being advantageous to 
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the nation, it is a duty the people owe to themſelves, to male 
| this commerce flourith. 

6 27. For the ſame reaſon, drawn from the welfare of the ſtate 
Ovligation and alſo to procure for the citizens every thing they wart, a na. 
— on tion 15 obliged to promote and carry on a foreign trade. Of al 
wake. the modern ſtates, England is molt diſtinguiſhed in this reſpc, 

The parliament have their eyes conitantly fixed on this import. 
ant object ʒ they eſſectually protect the navigation of the mer. 
chants, and, by conſiderable bounties, favour the exportation of 
ſuperfluous commodities and merchandifes. In a very f-nj- 
ble production“, may be ſeen the valuable advantages that king- 
dom has derived from ſuch judicious regulations, | 

$ bs. Let us now ſee what are the laws of nature and the rights of 
7 eg a nations in reſpect to the commerce they carry on with each other, 
of com. Men are obliged mutually to aſſiſt each other as much as poſſ- 
mercc. ble, and to contribute to the perfection and happineſs of their 

fellow-creatures (Prelim. <$ 10); whence it folluws, as we have 
ſaid above (5 86), that, after the introduction of private property, 
it became a duty to fell to each other at a fair price what the 
poſſeſſor himſelf has no occaſion for, and what is neceflary to 
others; becauſe, ſince that introduction of private property, no 
one can by any other means procure the different things that 
may be neceſſary or uſcful to him, and calculated to render lite 
Right of pleaſant and agreeable. Now, fince right ſprings from oblige. 
buying. tion (Prelim. 5 3), the obligation which we have juſt eitabliia-d 
gives every man the right of procuring the things he wants, by 
purchaſing them at a reaſonable price from thoſe who have them: 

ſelves no occaſion for them. 

We have alſo ſeen (Prelim. 6 5) that men could not free 
themſelves from the authority of the laws of nature by uniting 
in civil ſociety, and that the whole nation remains equally 
ſubject to thoſe laws in its national capacity; to that the natu- 
ral and neceſſary law of nations is no other than the law of n4- 
ture properly applied to nations or ſovereign ſtares (Prelim. { 6): 
from all which it follows, that a nation has a right to procure, 
at an equitable price, whatever articles it wants, by purcialing 
them of other nations who have no occaſion for them. This s 
the foundation of the right of commerce between diiferent na- 
tions, and, in particular, of the right of buying. 

5 89. We cannot apply the ſame reaſoning to the right of felling 
Right of ſuch things as we want to par: with. Every man and every na- 
ſelling. tion being perfectly at liberty to buy a thing that is to be ſold, 

or not to buy it, and to buy it of one rather than of another,— 
the law of nature gives to no perſon whatſoever any kind of right 
to fell what belongs to him to another who does not wilh to buy 
it; neither has any nation the right of ſelling her commodines or 
merchandiſe to a people who are unwilling to have them. 


* Remarks on the Advantages and Diſadvantages of France and Great Brita's 
with reſpe& to Commerce, 


Every 
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Every ſtate has conſequently a right to prohibit the entrance _ $ *0- 
of foreign merchandifes; and the nations that are affected by ſuch 2 


rohibition have no right to complain of it, as if they had been merchan- 
refuſed an office of humanity. "Their complaints would be ridi- diſes. 


culous, ſince their only ground of complaint would be, that a 
profit is refuſed to them hy that nation, who does not chuſe they 
ſhould make it at her expenſe. It is, however, true, that if a nation 
was very certain that the prohibition of her merchandiſes was 
not founded on any reaſon drawn from the welfare of the ſtate 
that prohibited them, the would have cauſe to conſider this con- 
duct as a mark of ill- will ſhewn in this inſtance, and to complain 
of it on that footing. But it would be very difficult for the 
excluded nation to judge with certainty that the ſtate had no 
ſolid or apparent reaſon for making ſuch a prohibirion. 

By the manner m which we have thewn a nation's right to 
buy of another what it wants, 
not one of thoſe called perfe#, and that are accompanied with a 
right to uſe conſtraint. Let us now diſtinctly _— the nature 
ol a right which may give room for diſputes of a very ſerious 


nature. You have a right to buy of others ſuch things as you 


want, and of which they themſelves have no necd; you make 
application to me: 1 am not obliged to ſell them to you, if I 
myſelf have any occaſion for them. In virtue of the natural 
liberty which belongs to all men, it is I who am to judge whether 
| have occaſion for them myſelf, or can conveniently 2 them to 
you; and you have no right to determine whether J judge well 
or ill, becauſe you have no authority over me. If l, improperly, 
and without any good reaſon, refuſe to fell you at a fair price 
what you want, b offend againſt my duty: you may complain 
of this; but you muſt ſubmit to it; and you cannot attempt to 
force me, without violating my natural right, and doing me an 
injury. The right of buying the*things we want is then only 
an imperſect right, like that of a poor man to receive alms of 
the rich man; if the latter refuſes to beſtow it, the poor man 
may juſtly complain ; but he has no right to take it by force. 

If it be aſked, what a nation has a right to do in caſe of ex- 
treme neceſſity, —this queſtion will be anſwered in its proper 
place in the following book, Chap. IX. | 

Since then a nation cannot have a natural right to ſell her 


§ or. 


it is eaſy to ſee that this right is Nature of 
tac rizht of 


buying. 


$ 92. 


merchandiſes to another that is unwilling to purchaſe them,— Every na- 
ſince ſhe has only an imperfect right to buy what ſhe wants of tion is to 


others,— ſince it belongs only to theſe laſt to judge whether it 


chute how 
far it u 


be proper for them to fell or not—and, finally, fince commerce engage in 
conſiſts in mutually buying and ſelling all ſorts of commodities, coumerce. 


Vit is evident that it depends on the will of any nation to 
carry on commerce with another, or to let it alone. If ſhe be 
willing to allow this to one, it depends on the nation to permit 
it under ſuch conditions as the ſhall think proper. For in per- 
mitting another nation to trade with her, the grants that other a 


D 4, right; 
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right; and every one is at liberty to aſſix what conditions he 
pleaſes to a right which he grants of his own accord. 
9 92. Men and ſovereign ſtates may, by their promiſes, enter into a 
perfect obligation with reſpect to each other, in things where 
quires a nature has impoſed only an imperfect obligation. A nation, not 
yerfet having naturaily a pertect right to carry on a commerce with 
rent another, may procure it by an agreement or treaty. This right 
8 is then acquired only by treaties, and relates to that branch of 
the law of nations termud conventional (Prelim. $ 24). The 
treaty that gives the right of commerce, is the meaſure and rule 
of that right. 

$ 94- A ſimple permiſhon to carry on commerce with a nation 
wm —— gives no perfect right to that commerce. For if 1 merely and 
1 {imply permit you to do any thing, I do not give you any right 
nicece. to do it afterwards in ſpit: of me: vou may make uſe of my 
condeſcention as long as it laſts; but nothing prevents me from 
changing my will. As then every nation has a right to chuſe 
whether ſhe will or will not trade with another, and on what 
conditions the is willing to do it (4 92),—if one nation has ſor a 
time permitted another to come and trade in the country, {hv is at 
liberty, whenever the thinks proper, to prohibit that commerce. 
to reſtrain it, —to ſubject it to certain regulations; and the 

people who before carried it on cannot complain ot injuſtice. 
Let us only obſerve, that nations, as well as individuals, are 
obliged to trade together for the common benefit of the human 
race, becauſe mankind fand in need of each other's athitance 
(Prelim. $$ 16, 11, and Book I. § 88) : {till however, each na- 
tion remains at liberty te conſider, in particular cates, whether 
it be convenient for her to encourage, or permit commerce; and 
as our duty to ourſelves is paramount to our duty to others,—it 
one nation finds herſelf in ſuch circumſtances, that ſhe thinks fo- 
reign commerce dangerous to the ſtate, ſhe may renounce and 
prohibit it. This the Chineſe have done for a long time together, 
But, again, it is only for very ſerious and important reaſons that 
her duty to herſelf ſhould dictate ſuch a reſerve; otherwiſe, ſhe 
couid not refuſe to comply with the general duties of humanity. 
& 9 r. We have ſeen what are the rights that nations derive from 
Whether nature with regard to commerce, and how they may acquire 
— rape others by treaties :—let us nowexamine whether they can found 
cammerce any on long cuſtom. To determine this queſtion in a ſolid 
are ſubj ct manner, it is neceſſary firſt to obſerve, that there are rights 
Ae which conſiſt in a ſimple power : they are called in Latin, jura 
mer facultatis, rights of mere ability. They are ſuch in their 
own nature, that he who poſſeſſes them may uſe them or not, 
as he thinks proper, —being adfolute.y free from all reſtraint in 
this reſpect; ſo that the actions that relate to the exerciſe of 
theſe rights, are acts of mere free will, that may be done or 
not done according to pleaſure. It is manifeſt that rights of 
this kind cannot be loſt by preſcription on account of their na 
being 
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being uſed, fince preſcription is only founded on conſent legiti- 
mately preſumed ; and that, if I poſſeſs a right which is of ſuch 
a nature that I may or may not ule it as I think proper, 
without any perſon having a right to preſcribe to me on the 
ſubject, it cannot be preſumed, from my having long forborne 
to uſe it, that I therefore intend to abandon it. This right is 
then impreſcriptible, unleſs I have been forbidden or hindered 
from making uſe of it, and have obeyed with ſufhcient marks of 
conſent. Let us ſuppoſe, for inſtance, that I am entirely at 
liberty to grind my corn at any mill I pi-aſe, and that during a 
very conſiderable time, a century if you pleaſe, I have made uſe 
of the ſame mill :—as I have done in this reſpect what | thought 
proper, it is nct to be preſumed, from this long-continued ute 
of the ſame mill, that I meant to deprive myſelf of the right of 
grinding at any other; and conſequently, my right cannot be 
loſt by preſcription. But now ſuppoſe, that, on my reſolving to 
make uſe of another mill, the owner of the former oppoſes it, 
and announces to me a prohibition ;—it I obey his prohibition 
without neceſſity, and without oppoſition, though I have it in 
my power to defend myſelf, and know my right, this right is 
lolt, becauſe my conduct affords grounds for a legitimate pre- 
ſumption that | choſe to abandon it. Let us apply theſe prin- 
ciples.—Hince it depends on the will of each nation to carry 
on commerce with another, or not to carry it on, and to regulate 
the manner in which it chuſes to carry it on ($ 92), the right of 
commerce is evidently a right of mere ability (jus meræ facul- 
tatis), a ſimple power, — and conſequently is impreſcriptible. 
Thus, although two nations have traded together, without in- 
terruption, during a century, this long uſage does not give any 
right to either of them; nor is the one obliged on this account 
to ſuſter the other to come and ſell its merchandiſes, or to buy 
ochers :—they both preſerve the double right of prohibiting the 
entrance of foreign merchandiſe, and of ſelling their own 
wherever people are willing to buy them. Although the Eng- 
liſh have from time immemorial been accuſtomed to get wine 
from Portugal, they are not on that account obliged to continue 
the trade, and have not loſt the liberty of purchaling their wines 
elſewhere. Although they have, in the ſame manner, been long 
accuſtomed to ſell their cloth in that kingdom, they have, ne- 
vertheleſs, a right to transfer that trade to any other country: 
and the Portugueſe, on their part, are not obliged by this long 
cuſtom, either to ſell their wines to the Engliſh, or to purchaſe 
their cloths. If a nation defires any right of commerce which 
fall no longer depend on the will of another, ſhe muſt acquue 
ut by treaty. 

What has been juſt ſaid may be applied to the rights of com- 


, . . A © 96. 
merce acquired by treaties. If a nation has by this method tmpretcrip- 
procured the liberty of ſelling certain merchandiſes to another, tibility of 


the does not loſe her right, though a great number of years are 


lultered to clapſe without its being uled z becauſe this right is a treaty, 


imple 
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ſimple power, js mere facultatis, which ſhe is at liberty to uſe 
or not, whenever ſhe plcaſes. 

Certain circumſtances, however, may render a different deci. 
ſion neceſſary, becauſe they imply a change in the nature of the 
right in queſtion. For inſtance, if it appears evident, that the 
nation granting this right granted it only with the view of pro. 
curing a ſpecies of merchandite of which ſhe ſtands in need, —and 
it the nation which obtained the right of ſelling, neglects to 
furniſh thoſe merchandiſes, and another offers to bring them 
regularly, on condition of having an excluſive privilege,—it ap- 
pears certain that the privilege may be granted to the latter. 
Thus the nation that had the right of ſelling, would loſe it, be- 
cauſe the had not fuifilled the tacit condition. 

5 95. Commerce is a common henefit toa nation ; and all her mem- 
— bers have an equal right to it. Monopoly therefore, in general, 
trading is contrary to the rights of the citizens. However, this rule 
companies, has its exceptions, ſuggeſted even by the intereſt of the nation; 
Fee pare" and a wile government may, in certain caſes, juſtly eſtabliſh 
le-ges. monopolies. There are commercial enterpriſes that cannot be 

carried on without an energy that requires conhderable funds, 
which ſurpals the ability of individuals. There are others that 
would ſoon become ruinous, were they not conducted with 
reat prudence, with one regular ſpirit, and according to well- 
— maxims and rules. Theſe branches of trade cannot 
be indiſcriminately carried on by individuals: companies are 
therefore formed, under the authority of government; and theſe 
companies cannot ſubſiſt without an exclutive privilege. It is 
therefore advantageous to the nation to grant them : hence have 
ariſen, in different countries, thoſe powerful companies that 
carry on commerce with the Eaſt. When the ſubjects of the 
United Provinces eſtabliſhed themſelves in the Indies on the 
ruin of their enemies the Portugueſe, individual merchants 
would not have dared to think of tuch an arduous enterpriſe ; 
and the {tate itſelf, wholly taken up with the defence ot its li- 
berty againſt the Spaniards, had not the means of attempting it. 

It is alſo certain beyond all doubt, that, whenever any indivi- 
dual offers, on condition of obtaining an excluſive privilege, to 
eſtabliſh a particular branch of commerce or manufacture which 
the nation has not the means of carrying on, the ſovereign may 
grant him ſuch privilege. 

But whenever any branch of commerce may be left open 
to the whole nation, without producing any inconvenience or 
being leſs advantageous to the ſtate, a reſtriftion of that com- 
11crce to a few privileged individuals is a violation of the rights 
of all the other citizens. And even when ſuch a commerce 
requires conſiderable expenſes to maintain forts, men of war, 
&c. this being a national affair, the ſtate may defray thoſe ex- 
penſes, and, as an encouragement to induſtry, leave the profits 
of the trade to the merchants. This is ſometimes done in 


England. 
The 
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The conductor of a nation ought to take particular care to x Js. 
encourage the commerce that is advantageous to his people, and on 
to ſuppreſs or lay reſtraints upon that which is to their diſad- atten ion of 
vantage. Gold and filver having become the common ſtandard govern- 
of the value of all the articles of commerce, the trade that 5 2. 
brings into the ſtate a greater quantity of theſe metals than it * 
carries out, is an advantageous trade; and, on the contrary, 
chat is a ruinous one, which cauſes more gold and filver to be 
ſent abroad, than it brings home. This is what is called the 
balance of trade. The ability of thoſe who have the direction 
of it, conſiſts in making that balance turn in favour of the 
nation. 

Of all the meaſures that a wiſe government may take with & 99. 
this view, we ſhall only touch here on import duties. When port du- 
the conductors of a ſtate, without abſolutely forcing trade, are 
nevertheleſs deſirous of diverting it into other channels, they 
lay ſuch duties on the merchandiſes they would diſcourage, as 
will prevent their conſumption. Thus French wines are 
charged with very high duties in England, while the duties on 
thole of Portugal are very moderate, —becauſe England ſells few 
of her productions to France, while ſhe ſells large quantities to 
Portugal. There is nothing in this conduct that is not very 
wiſe and extremely juſt ; aud France has no reaſon to complain 
of it, — every nation having an undoubted right to make what 
conditions the thinks proper, with reſpect to receiving foreign 
pe 6 and being even at liberty to reiuſe taking them 
at all, 


| CA. A. I 
Mile Care of the Public Ways of Communication, and the Right 
of Toll. 


T HE utility of high- ways, bridges, canals, and, in a word, of « =. 
all ſafe and commodious ways of communication, cannot vtility of 

be doubted. They facilitate the trade between one place and — 2 

another, and render the conveyance of merchandiſe lets expen- s 

ſive, as well as more certain and eaſy. The merchants are ena- 

bled ro ſell at a better price, and to obtain the preference z an 

attraction is held out to foreigners, whoſe merchandiſes are car- 

ried through the country, and diftuſe wealth in all the places 

through which they paſs. France and Holland feel the — 

conſequences of this from daily experience. 

One of the principal things that ought to employ the attention $ 1-1. 
of the government with reſpect to the welfare of the public in — 
general, and of trade in particular, muſt then relate to the high-in this re. 
ways, canals, &c. in which nothing ought to be neglected to pe. 
render them ſafe and commodious. F rance is one of thoſe 
llates where this duty to the public is diſcharged with the 
greateſl attention and magniſicence. Numerous patroles oy 

| where 
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where watch over the ſafety of travellers: magnificent roads, 
bridges, and canals, facilitate the communication between one 
province and another: —Lewis XIV. joined the two ſeas by a 
work worthy of the Romans. | 
f 172%. Ihe whole nation ought, doubtleſs, to contribute to ſuch 
thier feet. uſeful undertakings. When therefore the laying out and re- 
pairing of high-ways, bridges, and canals, would be too great a 
burthen on the ordinary revenues of the (tate, the government 
may oblige the people to labour at them, or to contribute to the 
expenſe. The peaſants, in ſome of the provinces of France, 
have been heard to murmur at the labours impoſed upon them 
for the conſtruction of roads: but experience had no fooner 
made them ſenſible of their true intereſt, than they bleſſed the 
authors of the undertaking. 
$ 102. The conſtruction and preſervation of all theſe works being 
— attended with great expenſe, the nation may very juſtly oblige all 
of toll. thoſe to contribute to them, who receive advantage from their 
uſe : this is the legitimate origin of the right of roll, It is juſt, 
that a traveller, and eſpecially a merchant, who receives advan- 
tage from a bridge, a canal, or a road, in his own paſſage, and in 
the more commodious conveyance of his merchandiſe, ſhould help 
to d-fray the expenſe of theſe uſeful eſtabliſhments, by a moderate 
contribution: and if the ſtate thinks proper to exempt the ci- 
tizens from paying it, ſhe is under no obligation to gratify ſtrau- 
gers in this particular, 
, 4. e law ſo jult in its origin frequently degenerates into 
ls cake. great abuſes, There are countries where no care is taken of 
the high-ways, and where nevertheleſs conſiderable tolls ate 
exacted. A lord of a manor, who happens to poſſeſs a ſtripe 
of land terminating on a river, there eſtabliſhes a toll, though 
he is not at a farthing's expenſe in keeping up the navigation 
of the river, and rendering it convenient. This is a manifeſt 
extortion, and an infringment of the natural rights of mankind. 
For the diviſion of lands, and their becoming private property, 
could never deprive any man of the right of paſſage, when not 
the leaſt injury is done to the perſon through whoſe territory 
he paſſes. Every man inherits this right from nature, and can- 
not juſtly be forced to purchaſe it. 

But the arbitrary or cuſtomary law of nations at preſent tole- 
rates this abuſe, while it is not carried to ſuch an exceſs as to 
| deſtroy commerce. People do not, however, ſubmit without 

difficulty, except in the caſe of thoſe tolls which are eſtabliſhed 
by ancient uſage : and the impoſition of new ones is often a 
ſource of diſputes. The Swiſs formerly made war on the dukes 
of Milan, on account of ſome oppreſſions of this nature. This 
right of tolls is alſo further abuſed, when the paſſenger is obliged 
to contribute too much, and what bears no proportion to the 
expenſe of preſerving theſe public paſſages. 

At preſent, to avoid all diificulty and oppreſſion, nations ſets 

tle theſe points by treaties, 
CHAP, 
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CHAP. ©. 
Of Money and Exchange. 


* the firſt ages after the introduction cf private property, & 10-. 
people exchanged their ſuperfluous commodities and etfects —— 

for choſe they wanted. Afterwards gold and ſilver became the — 

common ſtandard of the value of all things: and to prevent the 

people from being cheated, the mode was introduced of ſtamp- 

ing pieces of gold and ſilver in the name of the ſtate, with the 

ſigure of the prince, or ſome other impreſſion, as the ſeal and 

pledge of their value. This inſtiturion is of great uſe and infinite 

convenience: it is eaſy to ſee how much it facilitates com- 

merce,—Nations or ſovereigns cannot therefore bellow too 

much attention on an affair of ſuch importance. 

The impreſſion on the coin becoming the ſeal of its ſtandard _ $ 1-4. 
and weight, 2 moment's reflection will convince us that the Wars Mt, 
coinage of money ought not to be left indiſcriminately free to prince with 
every individual: for by that means, frauds would become too relpeet to 
common; —the coin would ſoon loſe the public confidence ; and the on. 
this would deſtroy a moſt uſeful inſtitution. Hence money is el 
coined by the authority and in the name of the ſtate or prince, 
who are its ſurety : they ought therefore to have a quantity ot 
it coined ſuſſicient to auſwer the neceſſities of the country, and 
to take care that it be good, that is to ſay, that its intrinſic value 
bear a juſt proportion to its extrinſic or numerary value. 

It is true, that, in a preſſing neceſſity, the ſtate would have a 
right to order the citizens to receive the coin at a price ſuperior 
to its real value: but as foreigners will not receive it at that 
price, the nation gains nothing by this proceeding : it is only a 
temporary palliative for the evil, without effeCting a radical cure. 

This exceſs of value, added in an arbitrary manner to the coin, 

is a real debt which the ſovereign contracts with individuals: 

and in ſtrict juſtice, this criſis of affairs being over, that money 

ought to be called in at the expenſe of the ſtate, and paid for in 

other ſpecie, according to the natural ſtandard; otherwiſe this 

kind of burthen, laid on in the hour of neceſſity, would fall 

ſolely on thoſe who received this arbitrary money in payment: 

which would be unjuſt. Beſides, experience has ſhewn that 

ſuch a reſource is deſtructive to trade, by deſtroying the con- 

hdence both of foreigners and citizens, —raiſing in proportion 

the price of every thing, — and inducing every one to lock up or 

lend abroad the good old ſpecie; whereby a temporary ſtop is 

put to the circulation of money. So that it is the duty of every 

nation and of every ſovereign to abſtain, as much as poſſible, 

from ſo dangerous an experiment, and rather to have recourſe 
to 


* 
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to extraordinary taxes and contributions to ſupport the preſſing 
exigencies of the Rate “*. 


. 187. Since the itate is ſurety for the goodneſs of the money and its 
war 3 : | * Sram 
rale in currency, the public authority alone has the right of coining it. 


this reſpet. Thoſe who counterfeit it, violate the rights of the fovercign, 
whether they make it of the ſame ſtandard and value or not. 
Theſe are called falfe-coiners, and their crime is juſtly confi— 
dered as one of the moſt heinous nature. For if they coin bafe 
money, they rob both the public and the prince; and if they 
coin good, they uſurp the prerogative of the ſovereign. They 
will never be inclined to coin good money, unleſs there be a pro- 
fit on the coinage : and in this cate they rob the ſtate of a profit 
which excluſively belongs to it. In both caſes, thcy do an in- 
jury to the (overcign; for the public faith being ſurety for the 
money, the ſovereign alone has a right to have it coined. For 
this reaſon the right of coining is placed among the prerogatives 
of maje/ty, and Bodinus relates t, that Sigiſmund Auguſtus, king 
of Poland, having granted this privilege to the duke of Pruſſia, 
in the year 1543, the ſtates of the country paſſed a decree in 
which it was aſſerted that the king could not grant that privilege, 
it being inſeparable from the crown, The fame author obſerves, 


* In Boizard's Treatiſe on Coin, we find the following obſervations. „ It i 
vor thy of remark, that, when our kings deivafed the coin, they kept the circum- 
ſtance a ſecret from the people :—wituels the ordinance of Philip de Valois in 
1350, by which he ordered | vurnois , to be coined 24. 5 gr. fine, which 
was in fact a debaſement of the coin. In that ordinance, addretling the off ce: ; 
of the mint, he ſays, “ Upon the oath by which you are bound to the king, keep 
this affair as ſecret as youu pollibly can, that neither the bankers nor others may 
by your means acquire any knowledye of it: for if through you it comes to he 
known, you ſhall be puniſhed for the offence in ſuch manner as ſhell ſerve as av 
example to others.” —'Uhe fame author quotes other ſimilar ordinances off the 
lame king, and one iſſued by the Dauphin who governed the kingdom as regent 
dus ing the captivity of king John, dated June 27, 1360, by virtue of which, the 
mint-matters direQing the ofticers engaged in the coinage to coin white Deniers 
1d. 12 gy. fine, at the ſame time exprebly command them to keep this order lecret, 
and, „ if any prrions ſhould make inquiry reſpecting their ft2ndard, to muintain 
that they were 22. fine.“ Chap. xxix. 

The kings | of France |] had recourſe to this ſtrange expedient in caſes of u gent 
necclity : but they law its injuſtice. — The ſame author, {peaking of the deboſe- 
ment of coin, or the various modes of reducing ts intrinſic value, fays—* Theſe 
excdients are but rarely reſorted to, becaule they give occalion to the exporta- 
tion or melting down of the good ſyecie, and to the introduction and circulation 
of foreign coin, —raiſe the price of every thing, —impoveriſh individuals, di- 
miniſh the revenue, which is paid in ſpecie of inferior value, and ſometimes put 
a total ſtop to commerce, This truch has been ſo well underſtood in all ages, 
that thoje princes, who had recourſe to one or other of theſe modes of debaſing 
the coin in difficult times. ceaſed to practiſe it the moment the neceſſity ceaſed 
to exiſt, We have, on this ſubjeR, an ordinance of Philip the Fair, iſlucd in 
May, 1295, which announces, that, The king having reduced the coin both in 
fincneſs and weight, and expecting to be obliged to make a further reduction in 
order to retrieve his affairs, - hut knowing himſelf to be, in conſcience, reſpon- 

ible for the injury cauſed to the ſtate by ſuch reduction.— pledges hiniſeiſ to the 

cople of his kingdom, by ſolemn charter, that, as ſoon as his affairs are retrieved, 

e will reſtore the coin to its proper ſtandard and value, at his own. private 

coſt and expenſe, and will himſclf bear all the loſs and waſte. And, in addition 

to this engagement, Dame Joan, queen of France aud Navarre, pledges her re ve- 
nues and dower for the ſame purpoſe.” | 

+ Is his Republic, Book I, Chap. X. 

© that, 
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that, although many lords and biſhops of France had formerly 
the privilege of coining money, it was {till conſidered as coined 
by the king's authority: and the kings of France at laſt wich- 
drew all thoſe privileges, on account of their being often 
abuſed. 8 

From the principles juſt laid down, it is eaſy to conelude, that 8 
if one nation counterſeits the money of another, or if ſhe allows — 
anal protects falſe-coiners who preſume to do it, the does that injure an- 
nation an injury. But commonly criminals of this clats find no vor hyp 4s 
protection any-where,—all princes being equally intereſted in 3 
exterminating them. 

There is another cuſtom more modern, and of no leſs uſe to _ 5 ſcg. 
commerce than the eflabiiſhment of coin, — namely exchange, or — 4 
the traflic of bankers, by means of which a merchant remits the laws «f 
immenſe ſums from one end of the world to the other, at a commerce. 
very trifling expenſe, and, if he pleaſes, without riſk. For the 
ſame reaſon that ſovereigns are obliged to protect commerce, 
they are obliged to ſupport this cuſtom, by good laws, in which 
every merchant, whether citizen or foreigner, may find ſecurity. 
in general, it is equally the intereſt and the duty of every nation 
10 | wiſe and equitable commercial laws eſtabliſhed in the 


country. 
CHAP. XI. 


Second Objef of a good Government, — to procure the true up- 
pinefs of the Nation. 


E T us continue to lay open the principal objects of a good 5 »10. 
government. What we have ſaid in the tive preceding - xeon th 
chapters relates to the care Of providing for the neceſſities of bat alter 
the people, and procuring plenty in the ſtate : this is a point of its own 


neceſſity; but it is not ſufficient for the happineſs of a nation. Happ. nel. 


| Experience ſhews that a people may be unhappy in the midſt 
| of all carti:ly enjoyments, and in the poſſeſſion of the greateſt 


riches, Whatever may enable mankind to enjoy a true and 


| fold felicity, is a ſecond object that deſerves the moſt ſerious 


attention of the government. Happineſs is the point where cen- 


tre all thoſe duties which individuals and nations owe to them- 


ſelves; and this is the great end of the law of nature. The de- 
fire of happineſs is the powerful ſpring that puts man in mo- 


| tion: felicity is the end they all have in view, and it ought to 
be the — 

the duty of thoſe who form this public will, or of thoſe who 
| Tepreſent it the rulers of the nation to labour for the happi- 


object of the public will (Prelim.$ 5). It is then 


neſs of the people, to watch continually over it, and to promote 


it to the utmoſt of their power. 


To ſucceed in this, it is neceſſary to inſtruct the people ta 8 i772, 


tion. 


| ſeek felicity where it is to be found, that is, in their own — uc. 


fection,—and to teach them the means of obtaining it. e 
ſovereign 


E 112. 
Mans renn 
ot south. 


7113. 
Arts and 
21 1. es. 


diers. The ſame practice prevailed at Sparta; and this was 
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ſovercign cannot then take too much pains in inſtructing and 
enlightening his people, and in forming them to uſeful knou. 
ledge and wiſe diſcipline. Let us leave a hatred of the ſciences 
to the deipotic tyrants of the eaſt : they are afraid of having 
their people inſtructed, becauſe they chuſe to rule over ſlaves, 
But though they are obeyed with the moſt abject ſubmiſſion, 
they frequently experience the effects of diſobedience and re. 
volt. A jult and wiſe prince feels no apprehenſions from the 
lizht of knowledge: he knows that it is ever advantageous to x 
good government. If men of learning know that liberty is the 
natural inheritance of mankind, on the other hand they are more 
fully ſenſible than their neighbours, how neceffary it is, for their 
own advantage, that this liberty thoutd be ſubject to a lawf1 
authority :—incapable of being flaves, they are faithful ſul. 
jects, | 

he firſt impreſſions made on the mind are of the utmoſt im. 
portance for the remainder of life. In the tender years of in. 
fancy and youth, the human mind and heart cafily receive the 
ſecds of good or evil. Hence the education of youth is one of 
the moſt important affairs that deſerve the attention of the 
gorernment. It ought not to be entirely left to fathers. The 
molt certain way of forming good citizens is to found goot 
cltablithments tor public education, to provide them with able 
maſters,-— direct them with prudence,-—and purſue ſuch mild and 
{uitable meaſures, that the citizens will not neglect to take ad- 
vantage of them. How admirable was the education of the 
Romans, in the flourithing ages of their republic, and how ad- 
mirably was it calculated to form great men! The young men 
put themſelves under the patronage of ſome illuſtrious perſon ; 
they frequented his houſe, accompanied him wherever he went, 
and equally improved by his inſtructions and example: their 
very ſports and amuſements were exerciſes proper to form ſol- 


one of the wiſeſt inſtitutions of the incomparable Lycurgus 
I hat legiſlator and philoſopher entered into the molt minute 
details reſpecting the education of youth *, being perſuaded that 
on that depended the proſperity and glory of his republic. 
Who can doubt that the ſoverceign,—--the whole nation, — 
ought to encourage the arts and (ſciences? To ſay nothing of 
the many uſeful inventions that ſtrike the eye of every be- 
holder,—literature and the polite arts enlighten the mind, aid 
ſoften the manners: and if ſtudy does not always inſpire the 
love of virtue, it is becauſe it ſometimes, and even too often, 
unhappily meets with an incorrigibly vicious heart. The na- 
tion and its conductors ought then to protect men of learning 
and great artiſts, and to call forth talents by honours and re- 
wards. Let the friends of barbariſm declaim againſt the ſci 
ences and polite arts ;—let us, without deigning to anſwer their 


* See Xenophon, Laccdamon. Reſpublica, 
| vain 
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rain reaſonings, content ourſelves with appealing to experience. 
Let us compare England, France, Holland, and ſeveral towns of 
Switzerland and Germany, to the many regions that lie buried 
in ignorance, and ſee where we can find the greater number of 
honeſt men and good citizens. It would be a groſs error to 
oppoſe againſt us the example of Sparta, and that of ancient 
Rome. They, it is true, neglected curious ſpeculations, and 
thoſe branches of knowledge and art that were purely ſubſer- 
vient to pleaſure and amuſement : but the ſolid and practical 
ſciences,—morality, juriſprudence, politics, and war, were cul- 
tirated by them, eſpecially by the Romans, with a degree of at- 
tention ſuperior to what we beſtow on them. 

lu the preſent age, the utility of literature and the polite arts 

is pretty generally acknowledged, as is likewiſe the neceſſity of 
encouraging them. The immortal Peter I. thought that with- 
out their aſſiſtance he could not entirely civilif Ruſſia, and 
render it flouriſhing. In England, learning and abilities lead to 
honour and riches. Newton was honoured, protected, and re- 
warded while living, and after his death his tomb was placed 
among thoſe of kings. France alſo, in this reſpect, deſerves 
particular praiſe: to the muniſicence of her kings ſhe is in- 
debted for ſeveral eſtabliſhments that are no leſs uſeful than 
glorious. The Royal Academy of Sciences diffuſes on every 
fide the light of knowledge, and the defire of inſtruCtion. 
Louis XV. furniſhed the means of ſending to ſearch, under the 
equator and the polar circle, for the proof of an important 
truth; and we at preſent tow what was before only believed 
on the ſtrength of Newton's calculations. Happy will that 
kingdom be, if the too general taſte of the age does not make 
the people neglect ſolid knowledge, to give themſelves up to 
that which is merely amuſing, and if thoſe who fear the light do 
not ſucceed in extinguiſhing the blaze of ſcience ! 

I ſpeak of the freedom of philoſophical diſcuſſion, which is _ $ 114. 
the ſoul of the republic of letters. What can genius produce wear me ing 
when trammelled by fear ? Can the greateſt man that ever lived Fal dilent 
contribute much towards enlightening the minds of his fellow- ſion. 
citizens, if he finds himſelf conſtantly expoſed to the cavils of 
captious and ignorant bigots,—if he is obliged to be continually 
on his guard, to avoid being accuſed by innuendo-mongers of 
indirectiy attacking the received opinions? I know that liberty 
has its proper bounds,—that a wiſe government ought to have 
an eye to the preſs, and nor to allow the publication of ſcanda- 
lous productions, which attack morality, government, or the 
eſtabliſhed religion. But yet great care ſhould be taken not to 
extinguiſh a _ that may afford the ſtate the moſt valuable 
advantages. Few men know how to keep a juſt medium; and 
the office of literary cenſor ought to be intruſted to none but 
thoſe who are at once both prudent and enlightened. Why 
ſould they ſearch in a book for what the author does not appear 
to have intended to put into it? and when a writer's thoughts and 
diſcourſes 
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diſcourſes are wholly employed on philoſophy, ought a malicious 
adverſary to Le liſtened to, who would fet him at variance with 
— So far from diſturbing a philoſopher on account of 
his opinions, the magiſtrate ought to chaſtiſe thoſe who puh. 
licly charge him with impiery, when in his —_— he ſhews 
teſpect to the religion of the ſtate. Ihe Romans ſeem to have 
been formed to give examples to the univerſe; that wiſe people 
carefully ſupported the worſhip and religious ceremonies eſta- 
bliſhed 4 law, and left the field open to the ſpeculations of 
philoſophers. Cicero—a ſenator, a conſul, an augur—ridicules 
ſuperſtition, attacks ir, and demoliſhes it in his philoſophical 
writings; and, in ſo doing, he thought he was only promoting his 
own happineſs and that of his fellow- citizens: but he obſerves 
that “ to deſtroy ſuperſtition is not deltroying religion; for 
(ſays he) it becomes a wiſe man to reſpect the inſtitutions and 
teligious ceremonies of his anceſtors: and it is ſufficient to 
contemplate the beauty of the world, and the admirable order cf 
the celeſtial bodies. in order to be convinced of the exiſtence of an 
eternal and all- perfect being, who is entitled to the veneration of 
the human race *.” And in his Dialogues on the Nature of the 
Gods, he introduces Cotta the academic, who was high-priell, 
aitacking with great freedom the opinions of the {{oics, and de- 
claring that he ſhould always be ready to defend the eftabliſhed 
religion from which he ſaw the — * had derived yreat ad- 
vantages; that neither the learned nor the ignorant ſhould make 
him Sato it: he then ſays to his adverſary, © Theſe are my 
thoughts, both as pontiff and as Cotta, But do you, as a philo- 
ſopher, bring me over to your opinion by the — of your 
arguments: for a philoſopher ought to prove to me the truth 
of the religion he would have me embrace, whereas I ought in 


this reſpect to believe our forefathers, even without proof +.” 


Let us add experience to theſe examples and authorities. 
Never did a chüolapher occaſion diſturbances in the ſtate, or in 
religion, by his opinions: they would make no noiſe among the 
people, nor ever offend the weak, if malice or intemperate zeal 
did not take pains to diſcover a pretended venom lurking it 
them. It is by him who endeavours to place the opinions ct 4 
great man in oppoſition to the doctrines and worthip eſtabliſhad 


* Nam, ut vere loquamur, ſuperſitio fuſa per gentes oppreſſit omn:um fete 
animoz, m omnium imbecillitatem 0 cupavit ... ., multum enim & nobil.ct 
ipſis & noſſris profuturi videbamur, fi eam tunditus ſuſtuliſſemu. Nec vero (id 
enim CO intelligi volo) ſupertitione tollend3 religio tollityr, Nam & ma- 
jorum inſtituta tueri, ſacris ca remoniiſque retincudis, — eſt: & elle pt x- 
flantem aliquam æternamque naturam, & eam ſuſpiciendam, adwitandammque 
hominum generi, pulehrit do mundi, ordoque cœleſtium cogit confiteti. IIe U. 
Tvinatione, J. ib. II. 

+ Harum ego religionem nullam unquam contemnendam putavi: mihique ita 
perſuaſt, Romnlum auſpiciis, Numam facris conſtitutis, fundamenta jecifle noſtrz 
civita:is, quæ nunquam profeQto fine ſumma placatione Deorum immortalium 
tanta eſſe potuiſſet. Hales, Balbe, quid Cotta, quid pontifex ſentiat. Fac nunc 
ego intelligam, quid tu ſentias: a te enim philoſopho ratwonem accipere debeo 
religonis ; majoribus autem noſtris, tiam nul a rat.one reddita, credere. De Na- 
4 Deorum, Lib. III. 
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by law, that the ſtate is diſturbed, and religion brought into 


Mer. 
1 o inſtruct the nation, is not ſufficient : in order to conduct $ 115. 
it to happinels, it is ſtill more neceſiary to inſpire the people 1 4 
with the love of virtue, and the abhorrence of vice. Thoſe who abhorrence 
are deeply verſed inthe ſtudy of morality are convinced that virtue of vice to 
is the true and only path that leads to happineſs; ſo that its de *x<iteds 
maxims are but the art of living happily z and he muſt be very 


ignorant of politics, who does not perceive how much more 


capable a virtuous nation will be, than * other, of forming 
a {tate that ſhall be at once happy, tranquil, flouriſhing, ſolid, re- 
ſpected by its neighbours, and formidable to its enemies. The 
intereſt of the prince muſt then concur with his duty and the 
dictates of his conſcience, in engaging him to watch attentively 
over an affair of ſuch importance. Let him employ all his 
authority in order to encourage virtue, and ſuppreſs vice: let 
the pubiic cſtabliſkments be all directed to this end: let his 


on conduct, his example, and the diſtribution of favours, 


poſts, and dignities, all have the ſame tendency. Let him extend 
his attention even to the private life of the citizens, and baniſh 
ſrom the ſtate whatever is only calculated to corrupt the man- 
ners of the people. It belongs to politics to teach him in de- 
tail the different means of attaining this defirable end,—to 
ſew him thoſe he ſhould prefer, and thoſe he ought to avoid, 


on account of the dangers that might attend the execution, and 
che abuſes that might be made of them. We ſhall here only 


obſerve, in general, that vice may be ſuppreſſed by chaſtiſe- 
ments, but that mild and gentle methods alone can elevate men 
to the dignity of virtue: it may be inſpired, but it cannot be 
commanded. 

tis an inconteſtable truth, that the virtues of the citizens g 116. 
conſtitute the moſt happy diſpoſitions that can be deſired by a The nation 
juſt and wiſe government. Here then is an infallible criterion, 1 
by which the nation may judge of the intentions of thoſe who intention of 
gorern it. If they endeavour to render the great and the com- its rulers. 
won people virtuous, their views are pure and upright; and 
you may relt affured that they ſolely aim at the great end of 
gorernment, the happineſs and glory of the nation. But if 
they corrupt the morals of the people, ſpread a taſte for luxury, 
efeminacy, a rage for licentious pleaſures,—if they ſtimulate 
the higher orders to a ruinous pomp and extravagance,—be- 
ware, citizens! beware of thoſe corruptors! they only aim at 
purchaſing flaves in order to exerciſe over them an arbitrary 
way. 

It a prince has the ſmalleſt ſhare of moderation, he will never 
have recourſe to theſe odious methods. Satisfied with his ſu- 
perior ſtation and the power given him by the laws, he pro- 
poſes to reign with glory and ſafety ; he loves his people, and 
Cehires to render them happy. But his miniſters are in general 
patient of reſiſtance, and cannot brook the lighteſt oppo- 
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fition :—if he ſurrenders to them his authority, they are more 
haughty and intractable than their maſter ; they feel not for his 
people the ſame love that he feels: © let the nation be corrupted, 
(fay they) provided it do but obey.” They dread the courage 
and firmneſs inſpired by virtue, and know that the diſtributor 
of favours rules as he pleaſes over men whoſe hearts are acceſ. 
ſible to avarice. Thus a wretch who exerciſes the moſt infa. 
mous of all profeſſions, perverts the inclinations of a young 
victim of her odious traffic; ſhe prompts her to luxury and 
epicuriſm, ſhe inſpires her with voluptuouſneſs and vanity, in 
order the more certainly to betray her to a rich ſeducer. This 
baſe and unworthy creature is ſometimes chaſtiſed by the ma. 
iſtrate ; but the miniſter, who is infinitely more guilty, wal. 
Ga in wealth, and is inveſted with honour and authority, 
Poſterity, however, will do him juſtice, and deteſt the corruptot 

of a reſpectable nation. 7 
$1179. If governors endeavoured to fulfill the obligations which the 
rarer 4 law of nature lays upon them with reſpect to themſelves, and 
lic perſon, in their character of conductors of the ſtate, they would be in- 
ought % capable of ever giving into the odious abuſe juſt mentioned, 
8 its Hitherto we have conſidered the obligation a nation is under to 
Aanding acquire knowledge and virtue, or to perfect its underſtanding 
and will. and will;—that obligation, I lay we have conſidered in relation 
to the individuals that compoſe a nation: it alſo belongs in 
proper and ſingular manner to the conduCtors of the ſtate. A 
nation, while ſhe acts in common, or in a body, is a moral perſon 
(Prelim. $ 2) that has an underſtanding and will of her own, and 
is not leſs obliged than any individual to obey the laws of n2- 
ture (Book I. 5 5), and to improve her faculties (Book I. 4 21). 
That moral perſon reſides in thoſe who are inveſted with the 
ublic authority, and repreſent the entire nation. Whether this 
be the common council of the nation, an ariſtocratic body, or a 
monarch, this conductor and repreſentative of the nation, this 
ſovereign, of whatever kind, is therefore indiſpenſably obliged to 
procure all the knowledge and information neceſſary to govern 
well, and to acquire the practice and habit of all the virtues ſuit 

able to a ſovereign. 

And as this obligation is impoſed with a view to the public 
welfare, he ought to direct all his knowledge, and all his vit 
tues, to the ſafety of the ſtate, the end of civil ſociety. 

£119, He oughteven to direct, as much as poſlible, all the abilities 
_ 1% % the knowledge, and the virtues of the citizens to this great end; 
— ſo that they may not only be uſeful to the individuals who poſ- 
2-4 virtucs ſeſs them, but alſo to the ſtate. This is one of the great ſecrets 
= oy _ in the art of reigning. The ſtate will be powerful and happy, 
Uefa f If the good qualities of the ſubject, paſſing beyond the narrov 
the ſociety. ſphere of private virtues, become civic virtues. This happy 
diſpoſition raiſed the Roman republic to the higheſt pitch df 

power and glory. 5 
The grand ſecret of giving to the virtues of 1 — 

t 
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turn ſo advantageous to the ſtate, is to inſpire the citizens with 


an ardent love for their country. It will then naturally follow, , 


$3 
& 119. 


ove tor 


that each will endeavour to ſerve the ſtate, and to apply all lus try. 


wers and abilities to the advantage and glory of the nation, 


| This love of their country is natural to all men. The good and 


wiſe author of nature has taken care to bind them, by a kind of 


inſtinct, to the places where they received their firſt breath, and 


they love their own nation, as a thing with which they are inti- 
mately connected. But it often happens that ſome cauſes un- 
happily weaken or deſtroy this natural impreſſion. The injuſtice 


| or the ſeverity of the government too eaſily effaces it from the 


hearts of the ſubjects: can ſelf-love attach an individual to the 


| affairs of a country where every thing is done with a view to 


a ſingle perſon ?—far from it: we ſee, on the contrary, that 
free nations are n in the glory and tlie hap- 

ineſs of their country. Let us call to mind the citizens of 
Kos in the happy days of the republic, and conſider, in mo- 
dern times, the _ and the Swiſs. 


The love and affection a man feels for che ſtate of which he 


(ne, 


In indivi- 


is a member, is a neceſſary conſequerce of the wiſe and rational quale. 


love he owes to himſelf, ſince his own happineſs is connected 


| with that of his country. This ſenſation ought alſo to flow from 


the engagements he has entered into with fociety. He has pro- 
miſed to procure its ſafety and advantage as far as in his power: 
and how can he ſerve it with zeai, fidelity, or courage, if he has 
not a real Jove for it ? 

The nation in a body ought doubtleſs to love itſelf, and deſire 


its own happineſs as a nation. 'The ſenſation is too natural to 


§ 127. 


In t e Na» 
. . * . . . * ds ti n T it d 
admit of any failure in this obligation: but this duty relates zr If. and 


IF. and 


more particularly to the conductor, the ſovereign, who repre- in the ſas 
ſents the nation, and acts in its name. He ought to love it vereiga. 


as what is moſt dear to him, to prefer it to every thing, for it 
is the only lawful object of his care, and of his actions, in every 
thing he does by virtue of the public authority. The monſter 
who does not love his people is no better than an odious 
uſurper, and deſerves, no doubt, to be hurled from the throne. 
There is no kingdom where the ſtatue of Codrus ought not 
to be placed before the palace of the ſovereign. That magnani- 


mous king of Athens ſacrificed his life for his people“. That 


great prince, and Louis XII. are illuſtrious models of the tender 
love a ſovereign owes to his ſubjects. 


The term, country, ſeems to be pretty generally known: but & 124. 
C 


a5 it is taken in di 
it here an exact definition. It commonly ſignifies the Hale of 
which one is a member: in this ſenſe we have uſed it in the 


His country being attacked by the H-raclidz, he conſulted the oracle of 
— 1 being — * that = people whoſe chief ſhould — gg 
mam victorious, Codi us diſgu ſed himſc f, and, ruſhing into battle, was 

killed by one of the enemy's ſoldiers, j : . 
E 3 preceding 


rent ſenſes, it may not be unuſeful to give Definition 
of the term 


coputry. 
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preceding ſections; and it to be thus underſtood in the hy 
of nations. 

In a more confined ſenſe, and more agreeably to its etyms. 
logy, this term ſignifies the ſtate, or even more particularly the 
town or place, where our parents had their fixed reſidence x 
the moment of our birth. In this ſenſe, it is juſtly ſaid, tha 
our country cannot be changed, and always remains the ſame, 
to whatſoever place we may afterwards remove. A man ought 
to preſerve gratitude and affection for the (tate to which he i; 
indebted for his education, and of which his parents were mem 
bers when they gave him birth. But as various lawful reaſons 
may oblige him to chuſe another country,—that is, to become 
a member of another fociety; fo, when we ſpeak in general of 
the duty to our country, the term is to be underſtood as mean. 
ing the {tate of which a man is an actual member; ſince it is 
the latter, in preference to every other (tate, that he is bound 
to ſerve with his utmoſt efforts. 

If every man is obliged to entertain a ſincere love for hi; 
country, and to promote its welfare as far as in his power, it i; 
a ſhameful! and deteſtable crime to injure that very country. He 
who becomes guilty of it, violates his molt ſacred engagement, 
and finks into bate ingratitude: he diſhonours himſelf by the 
blackeſt pertidy, ſince e abuſes the confidence of his feliow- 
citizens, and tre:ts as enemies thoſe who had a right to expect 
his aſſiſtance and ſervices. We ſee traitors to their country only 
among thoſe men who are ſolely ſenſible to baſe intereſt, who 
only ſcek their own immediate advantage, and whoſe hearts are 
incapable of every ſentiment of affection for others. They are 
therefore juſtly deteſted by mankind in general, as the molt 
infamous of all villains. 

On the contrary, thoſe generous citizens are loaded with 
honour and praiſe, who, not content with barely avoiding 4 
failure in duty to their country, make noble efforts in her favour, 
and are capable of making her the greateſt ſacrifices. The names 
of Brutus, Curtius, and the two Decii, will live as lang as that 


of Rome. The Swiſs will never forget Arnold de Winkelricch 


that hero, whoſe exploit would have deſerved to be tranſmitted 
to poſterity by the pen of a Livy. He truly devoted his life for 
his country's ſake : but he devoted it as a general, as an un- 
daunted warrior, not as a ſuperſtitious viſionary. That noble- 
man, who was of the country of Underwald, fecing at the battle 
of Sempach that his countrymen could not WE through the 
Auſtrians, becauſe the latter, armed cap-a-pie, had diſmounted, 
and, forming a cloſe battalion, prefented a front covered with 
ſteel, and briſtling with pikes and lances,—formed the generovs 
deſign of ſacrificing himfeif for his country.“ My friends, 
laid he to the Swiſs, who began to be diſpirited, “ I will this 
day gire my life to procure you the victory: I only recommend 


to you my family: follow me, and act in conſequence of what 
; 700 
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u ſee me do.” At theſe words he ranged them in that form 
which the Romans called cuneus, and placing himſelf in the 

int of the triangle, marched to the centre of the enemy; 
when, embracing between his arms as many of the enemy's 
pikes as he could compaſs, he threw himſelf to the ground, 
thus opening for his followers a paſſage to penetrate into 
the midſt of this thick battalion. he Auſtrians, once 
broken, were conquered, as the weight of their armour then 
became fatal to them, and the Swiſs obtained a complete 
victory . 


CHAP. XII. 
Of Piety and Religion. 


PIETY and religion have an eſſential influence on the happi- _ $ 125. 
neſs of a nation, and, from their importance, deſerve a par- ** P'**y- 
ticular chapter. Nothing is ſo proper as piety to ſtrengthen 
virtue, and give it its due extent. By the word prety, I mean a 
diſpoſition of ſoul that leads us to direct all our actions towards 
the Deity, and to endeavour to pleaſe him in every thing we do. 
To the practice of this virtue all mankind are indiſpenſably 
obliged: it is the pureſt ſource of their felicity; and thoſe who 
unite in civil ſociety, are under ſtill greater obligations to prac- 
tiſe it. A nation ought then to be pious. The ſuperiors in- 
truſted with the public affairs ſhould conſtantly endeavour to de- 
ſerve the approbation of their divine maſter z and whatever they 
do in the name of the ſtate, ought to be regulated by this grand 
view. The care of forming pious diſpoſitions in all the people 
ſhould be conſtantly ore of the principal objects of their vigi- 
lance, and from this the ſtate will derive very great advantages. 
A ſerious attention to merit in all our actions the approbation 
of an infinitely wiſe Being, cannot fail of producing excellent 
citizens, Enlightened piety in the people is the firmeſt ſupport 
of a lawful authority; and, in the ſovereign's heart, it is the 
pledge of the people's ſafety, and excites their confidence. 
e lords of the earth, who acknowledge no ſuperior here be- 
low, what ſecurity can we have for the purity of your inten- 
tions, if we do not conceive you to be deeply impreſſed with 
reſpect for the common Father and Lord of men, and animated 
vith a defire to pleaſe him ? 
We have already infinuated that piety ought to be attended 8 726. 
wich knowledge. In vain would we propoſe to pleaſe Gbd, if . 2989 to 


with kuow- 

* This affair happened in the year 1386. The Auſtrian army conſiſted of four ledge. 
th-uſand choſen men, among whom were a great number of princes, counts, and 
nobility of diſtinguithed rank, all armed from head to font. The Swils were no 
mare than thirteen hundred men, ill arme. In this battle, the duke of Auſtria 

riſhed with two thouſand of his forces, in which number were lix hundred and 
eventy-ſix noblemen of the beſt fami:ics in Germany. Hiſtory of the Helwctie 
Confederacy, by de WATTEVILLE, Val. I. p. 183-—TCHUDLETTERLIN,—SCHODE= 
LER, = RABMAN, | 
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we know not the means of doing it. But what a deluge of 
evils ariſes when men heated by ſo powerful a motive are 

rompted to take methods that are equally falſe and pernicious! 
A blind piety only produces ſuperſtitious bigots, fanatics and 
perſecutors, a thouſand times more dangerous and deltruCtive 
to ſociety than libertines are. There have appeared barbarong 
tyrants who have talked of nothing but the glory of God, while 
they cruſhed the people, and trampled under foot the moſt ſa- 
cred laws of nature. It was from a refinement of piety, that the 
anabaptiſts of the ſixteenth century reſuſed all obedience to the 
powers of the earth. James Clement and Ravaillac “, thoſe 
execrable parricides, thought themſelves animated by the moſt 
ſublime devotion. 

Religion conſiſts in the doctrines concerning the Deity and 
the things of another life, ard in the worſhip appointed to the 
honour of the ſupreme Being. So ſar as it is ſeated in the 
heart, it is an aifair of conſcience, in which every one ought to 
be directed by his own underſtanding : but fo far as it is exter- 
nal, and publicly eltablithcd, it is an atfair of (tate. 

Every man is obliged to endeavour to obtain juſt ideas of God, 
to know his laws, his views with reſpect to his creatures, and the 
end for which they were created. Man, doubtleſs, owes the molt 
pure love, the moſt profound reſpect to his Creator; and to keep 
alive theſe diſpoſitions, and act in confequence of them, he ſhould 
honour God in ail his actions, and ſhew, by the moſt ſuitable 
means, the ſentiments that fill his mind. This ſhort explana- 
tion is ſufficient to prove that man is eſſentially and neceffarily 
free to make ule of his own choice in matters of re. igion. His 
belief is not to be commanded; and what kind of worſhip muſt 
that be, which is produced by force] Worthip conſiſts in certain 
actions performed with an immediate view to the honour of 
God; there can then be no worſhip proper for any man, which 


he does not believe ſuitable to that end. The obligation of fin- 


& 129. 
Public eſta- 
bl -ſhmeurt 
ol religion. 


cerely endeavouring to know God, of ſerving him, and adoring 
him from the bottom of the heart, being impoſed on man by his 
very nature, —it is impoſhble that, by his engagements with ſo- 
ciety, he ſhould have exonerated himſcif from that duty, or de 
prived himſelf of the liberty which is abſolutely neceſſary for 
the performance of it. It muſt then be concluded, that liberty 
of conſcience is a natural and inviolable right. It is a diſgrace 
to human nature, that a truth of this kind ſhould ſtaud in need 
of proof. 
But we ſhould take care not to extend this liberty beyond its 
juſt bounds. In religious affairs a citizen has only a right to 
free from compulſion, but can by no means claim that of 
openly doing what he pleaſes, without regard to the conſe- 
quences it may produce on ſociety. The eſtabliſhment of re- 


*The former aſſaſſinated Henry III. of France; the latter murdered his ſuc- 
ceſſlor, Henry IV. © | 
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ligion by law, and its public exerciſe, are matters of ſlate, and Dutics and 
are neceſſarily under the juriſdiction of the political authority. right of 
If all men are bound to ſerve God, the entire nation, in her na- . 
tional capacity, is doubtleſs obliged to ſerve and honour him 

(Prelim. $ 5). And as this important duty is to be diſcharged 

by the nation in whatever manner ſhe judges beſt, to the nation 

it belongs to determine what religion ſhe will follow, and what 

public worſhip ſhe thinks proper to eſtabliſh. 

If there be as yet no religion eſtablithed by public authority, $ 130. 
the nation ought to uſe the utmoſt care. in order to know and ;, — 
ellabliſn the beſt. That which ſhall have the approbation of elabliſhed 
the majority ſhall be received, and publicly eſtabliſhed by law ; rel gion. 
by which means it will become the religion of the ſtate. Bux 
if a conſiderable part of the nation is obſtinately bent upon fol- 
lowing another, it is aſced What does the law of nations re- 
quire in ſuch a caſe? Let us firſt remember that liberty of 
conſcience is a natural right, and that there mult be no con- 

{lraint in this reſpect. T here remain then but two methods to 
take, - either to permit this party of the citizens to exerciſe the 
religion they chuſe to profeſs,—or to ſeparate them from the ſo- 
ciety, leaving them their property, and their ſhare of the coun- 
try that belonged to the nation in common,—and thus to form 
two new ſtates inſtead of one. The latter method appears by 
no means proper :—it would weaken the nation, and thus would be 
inconſiſtent with that regard which ſhe owes to her own preſerva- 
tion. It is therefore of more advantage to adopt the former 
method, and thus to eſtabliſh two religions in the ſtate. But if 
theſe religions are too incompatible, —if there be reafon to fear 
that they will produce diviſions among the citizens, and diforder 
in public affairs, —there is a third method, a wife medium be- 
tween the two former, of which the Swiſs have furniſhed exam- - 
ples. "The cantons of Glaris and Appenzel were, in the ſix- 
teentli century, each divided into two parts: the one preſerved 
th: Romilh religion, and the other embraced the reformation : 
each part has a diſtinct government of its own for domeſtic at- 
fairs; but on foreign affairs they unite, and form but one and 
the ſame republic, one and the ſame canton. 

Finally, if the number of citizens who would profeſs a dif- 
ferent religion from that eſtabliſhed by the nation be incon- 
ſiderable, —and if for good and juſt reaſons it be thought im- 
proper to allow the exerciſe of ſeveral religions in the ſtate,-— 
thoſe citizens have a right to ſell their lands, to retire with their 
families, and take all their property with them. For their en- 
gagements to ſociety, and their ſubmiſhon to the public autho- 
rity, can never oblige them to violate their conſciences. If the 
ſocicty will not allow me to do that to which I think myſelf 
bound by an indiſpenſable obligation, it is obliged to allow me 
permiſſion to depart. | $ 137. 

When the choice of a religion is already made, and there is Wh-nthere 
one eilablithed by law, the uation ought to protect and ſupport ; Ih. rg. 


xs t lig on, 
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that religion, and preſerve it as an eſtabliſhment of the greateſt 
importance, —without, however, blindly rejecting the changes 
that may be propoſed to render it more pure and uſeful : for we 
ought, in all things, to aim at perfection (Y 21). But as all in. 
novations, in this caſe, are full of danger, and can ſeldom be 
produced without diſturbances, they ought not to be attempted 
upon flight grounds, without neceſſity, or very important reaſons, 
It ſolely belongs to the focicty, the ſtate, the entire nation, to 
determine the neceſũty or propriety of thoſe changes; and no 
private individual has a right to attempt them by his own autho- 
rity, nor conſequently to preach to the people a new doCtrine, 
Let him offer his ſentiments to the conductors of the nation, 
and ſubmit to the orders he receives from them. 

But if a new religion ſpreads, and becomes ſixed in the minds 
of the people, as it commonly happens, independently of the 
public authority, and without any deliberation in common,—it 
will be then neceſlary to adopt the mode of reafoning we fol. 
lowed in the preceding ſection on the caſe of chuſinꝑ a religion, — 
to pay attention to the number of thoſe who follow the new opi- 
nions,--to remember that no earthly power has authority over 
the conſciences of men,-—and to unite the maxims of ſound po- 
licy with thote of juſtice and equity. 

We have thus given a brief compendium of the duties and 


Duties end rights of a nation with regard to religion. Let us now come 


rights of the 
{overeipn 


to thoſe of the ſovereign. Theſe cannot be exactly the ſame as 


with tegatd thoſe of the nation which the ſovereign repreſents. The nature 
to 10g · on. of the ſubject oppoſes it; for in religion m_P can give up his 


liberty. To pivre a clear and diſtinct view of thoſe rights and 
duties of the prince, and tc eſtabliſh them on a ſolid baſis, it is 
neceſſary here to refer to the diſtinction we have made in the 
two preceding iections: it there is queſtion of eſtab:1thing a re- 
ligion in a ſtate that has not yet received one, the ſovereign ma 
doubtleſs favour that which to him appears the true or the be 
religion, —may have it announced to the people, and, by mild 
and ſuitable means, endeavour to eſtabliſh it:—he is even 
bound to do this, becauſe he is obliged to attend toevery thing that 
concerns the happineſs of the nation. But in this he has no right 
to uſe authority and conſtraint. Since there was no religion 
eſtabliſhed in the ſociety when he received his authority, the 
people gave him no power in this reſpect; the ſupport of the 
laws relating to religion is no part of his office, and does not 
belong to the authority with which they intruſted him. Numa 
was the founder of the religion of the ancient Romans : bur he 
perſuaded the people to receive it. If he had been able to com - 
mand in that inſtance, he would not have had recourſe to the 
revelations of the nymph Egeria. 'Though the ſovereign can- 
not exert any authority-in order to eſtabliſh a religion where 
there is none, he is authoriſed and even obliged to employ all 
his power to hinder the introduction of one which he judge: 
pernicious to morality and dangerous to the ſtate. For he ought 
to 
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to preſerve his people from every thing that may be injurious to 
them ; and fo far is a new doctrine from being an exception to 
this rule, that it is one of its moſt important objects. We ſhall 
ſee, in the following ſections, what are the duties and rights 
of the prince in regard to the religion publicly eſtabliſhed. 

'The prince, or the conductor, to whom the nation has in- 1 
truſted the care of the government, and the exerciſe of the ſove- there isan 
reign power, is obliged to watch over the preſervation of the re- eſtabliſhed 
ceived religion, the worſhip eſtabliſhed by law,—and has a right Son. 
to reſtrain thoſe who attempt to deſtroy or diſturb it. But to 
acquit himſelf of this duty in a manner equally juſt and wiſe, he 
ought never to Joſe ſight of the character in which he is called to 
act, and the reaſon of his being inveſted with it. Religion is of 
extreme importance to the peace and welfare of fociety z and the 

rince is obliged to have an eye to every thing in which the ſtate 
is intereſted. This is all that calls him to interfere in religion, 
or to protect and defend it. It is therefore upon this footit.g 
only that he can interſere: conſequently he ought to exert his 
authority againſt thoſe alone whoſe conduct in religious matters 
is prejudicial or dangerous to the ſtate; but he muſt not extend 
it to pretended crimes againſt God, the puniſhment of which 
excluſively belongs to the Sovereign Judge, the Searcher of 
hearts. Let us remember that religion is no farther an affair of 
{tate, than as it is exterior and publicly eſtabliſhed : that of the 
heart can only depend on the conſcience. The prince has no 
right to punilh any perſons but thoſe that diſturb ſociety ; and it 
would be very unjuſt in him to inflict pains and penalties on any 
pcrion whatſoever for his private opinions, when that perſon 
neicher takes pains to divulge them, nor to obtain followers. It 
is a principle of fanaticiſm, a ſource of evils, and of the moſt no- 
torious injuſtice, to imagine that frail mortals ought to take up 
the cauſe of God, maintain his glory by acts of violence, and 
avenge him on his enemies. Let us only give to ſovereigns, ſaid 
2 great ſtateſman and an excellent citizen let us give them, for 
the commen advantage, the power of puniſhing whatever is inju- 
rious to chai ity in ſocteiy. It appertains net to human juſtice tn be- 
come the avenger of what concerns the cauſe of God +. Cicero, 
who was as able and as great in ſtate affairs as in philoſophy and 
eloquence, thought like the duke of Sully. In the laws he pro- 
poles relating to religion, he ſays, on the ſubject of piety and 
interior religion, “if any one tranſgreſſes, God will revenge it:“ 
but he declares the crime capital that ſhould be committed 
againſt the religious ceremonies eſtabliſhed for public affairs, 
and in which the whole ſtate is concerned f. 'The wiſe Romans 


* Thy duke de Sully ; ſce his Memoirs digeſted by M. de VEcluſe, Vol. V. p. 
T3*, 136. 

t Deorum injuriæ diis curæ. Tacit. Ann. book I. c. 73. 90 

Qui ſecus taxit, Deus ipſe ; a crit. +4 + . Qui non it, capitale 0. 
He N 


were 
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were very far from perſecuting a man for his creed ; they only 
required that people thould not diſturb the public order. 

1805 The creeds or opinions of individuals, their ſentiments with 
Ohjeets of reſpect to the Deity, —in a word, interior religion - ſhould, like 
r piety, be the object of the prince's attention: he ſhould neglect 
1 to no means of enabling his ſubjects to diſcover the truth, and of 
employ, inſpiring them with good ſentiments; but he ſhould employ for 

this purpoſe only mild and paternal methods“. Here he can. 
not command (5 128). It is in exte?nal religion and its public 
exerciſe that his authority may be employed. His taſk is to pre- 
ſerve it, and to prevent the dilorders aud troubles it may occaſion, 
To preſerve religion, he ought to maintain it in the purity of its 
inſtitution, to take care that it be faithfully obſerved in all 
its public acts and ceremonies, and puniſh thoſe who dare to 
attack it openly. But he can require nothing by force except 
filence, and ought never to oblige any perſon to bear a part in 
external ceremonies by conſtraint, he would only pioduce 
diſturbances or hypocriſy. 

A diverſity of opinions and worſhip has often produced diſ- 
orders and fatal diſſenſions in a ſtate: and for this reaſon, many 
will allow but one and the ſame religion. A prudent and 
equitable ſovereign will, in particular conjunctures, fee wh -ther 
it be proper to tolerate or forbid the exerciſe of ſeveral different 
kinds of worſhip. 

& 135 But, in general, we may boldly affirm that the moſt certain 
Of tolera- and equitable means of preventing the diſorders that may be oc« 
_ caſioned by difference of religion, is an uviverſal toleration of 

all religions which contain no tenets that are dangerous either to 
morality or to the ſtate. Let intereſted prie{ts declaim !—the 
would not trample under ſoot the laws of humanity, and thoſe 
of God himſelt, to make their doQtrine triumph, if it were not 
the foundation on which are erected their opulence, luxury, and 

ower. Do but cruſh the ſpirit of perſecution, —punilh ſeverely 
whoever ſhall dare to diſturb others on account of their creed. 
and you will ſee all fects living in peace in their common country, 
and ambitious of producing good citizens. Holland and the 
ſtates of the king of Pruſſia furniſh a proof of this: Calviniſts, 
Luther, Catholics, Pietiſts, Socinians, Jews, all live there 
in peace, becauſe they are equally protected by the ſovereign ; 
— none are puniſhed, but the diſturbers of the tranquillity of 
others. | 

F 136. If, in ſpite of the prince's care to preſerve the eſtabliſhed reli - 
What the gion, the entire nation, or the greater part of it, ſhould be diſ- 
Prin e . . . . 
eught todo guſted with it, and deſire to have it changed, the ſovereign can- 
when the not do violence to his people, nor conſtrain them in an affair of 
tobe ta this nature. The public religion was eſtabliſhed for the ſafety 
— its 
re. igion. * Quas (religiones) non metu, ſed ca conjunctione qua eſt homini cum deo, 


conſervandas puto. Cicero de Legib. Lib. I, What à fine leflon docs this his 
loſopher g vc to Chriſtians ! "4 * 


and 
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and advantage of the nation: and, beſides its proving ineſſicacious 
when it ceaſes to influence the heart, the ſovereign has here no 
other authority than that which reſults from the truſt repoſed in 
him by the people,—and they have only committed to him that 
of protecting whatever religion they think proper to profeſs. 

But at the ſame time it is very juſt that the prince ſhould 6 137. 
have the liberty of — ws the profeſſion of his own religion, Difference 
without loſing his crown. Provided that he protect the religion 2 
of the ſtate, this is all that can be required of him. In general, deprive 2 
a difference of religion can never make any prince forfeit his rs of 
claims to the ſovereignty, unleſs a fundamental law ordain it“ crown, 
otherwiſe. The pagan Romans did not ceaſe to obey Conſtantine, 
when he embraced Chriſtianity ; nor did the Chriſtians revolt 
from Julian, after he had quitted it “. 

We have eſtabliſhed liberty of conſcience for individuals (& 6718. 
128). However, we have allo ſhewn that the ſovereign has a Duties and 
right, and is even under an obligation, to protect and ſupport — 
the religion of the ſtate, and not ſuffer any perſon to attempt recoa- led 
to corrupt or deitroy it,—that he may even, according to circums With thaſe 
{tances, permit only one kind of public worſhip throughout the a 
whole country. Let us reconcile thoſe different duties and rights, 
between which it may be thought that there is ſome contradice 
uon: - let us, if pollidle, omit no material argument on ſo im- 
portant and delicate a ſubject. 

if the ſovereign will allow the public exerciſe of only one and 
the ſame religion, let him oblige no body to do any — con- 
trary to his conſcience z let no ſubject be forced to bear a part in 
a worſhip which he diſapproves, or to profeſs a religion which 
he believes to be falſez but let the ſubject on his part reſt 
content with avoiding the guilt of a ſhameful. hypocriſy; let 
him, according to the light of his own knowledge, terve God in 
private, and in his own — we er that providence does 
not call upon him for public worſhip, ſince it has placed him in 
ſuch circumſtances, that he cannot perform it without creating 
d:turbances in the ſtate, God would have us obey our ſove- 
reign, and avoid every thing that may be pernicious to ſociety. 

Theſe are immutable precepts of the law of nature: the precept 
that enjoins public worſhip is conditional, and dependent on the 
eſtects which that worſhip may produce. Interior worſhip is 
neceſſary in its own nature; and we ought to confine ourſelves 
to it, in all caſes in which it is moſt convenient. Public wor- 
ſhip is appointed for the edification of men in glorifying God : 
but it counteracts that end, and ceaſes to be laudable, on thoſe 
occaſions when it only produces diſturbances, and gives offence, 
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When the chief part of the people in the 1 of Neuſchatel and 
Vallangin embraced the reformed religion in the ſixteenth century, Joan of 
— their ſovereign, concinued to live in the Roman Catholic Huch, and 
devertheleſs ſti I reta ned all her r ghts. The ſtate council enacted eccleſiaſtical 
laws and coultitutions finilar to thoſe of the reformed churches in Switzerland 
and the priocels gave them hes ſanctions If 
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Iſ any one believes it abſolutely neceſſary, let him quit the coun. 
try where he is not allowed to perform it according to the dictates 
of his own conſcience, —let him go and join thoſe who profeſs 
the ſame religion with himſelf. 

6 129: The prodigious influence of religion on the peace and welfare 
The love- of ſociety incontrovertibly proves that the conductor of the ſtate 
3 ought to have the inſpection of what relates to it, and an autho- 
inſpection Tity over the miniſters who teach it. I he end of ſociety and of 
ofthe afar» civil government neceftarily requires that he who exerciſes 
- 9 — the ſupreine power ſhouid be inveſted with all the rights with- 
rity over Out which he could not exerciſe it in a manner the moſt advan- 
moe who tageous to the ſtate. Theſe are the prerogatives of majelty ( 
teach it. 45), of which no ſovereign can diveſt himtelf, without the ex- 

prels con ſent of the nation. Ihe inſpection of the affairs of re- 
ligion, and the authority over its miniſters, conſtitute therefore 
one of the molt important of thoſe prerogatives, ſince, without 
this power, the ſovercign would never be able to prevent the dif. 
turbances that religion might occaſion iu the ſtate, nor to employ 
that powerful engine in promoting the weifare and ſafety of the 
ſociety. It would be certainly very ſtrange that a multitude of 
men who united themſelves in ſociety for their common advan« 
tage, that each might in tranquillity labour to ſupply his neceſſi- 
ties, promote his own perfection and happineſs, and live as be · 
comes a rational being,—it would be very ſtrange, I fay, that 


ſuch a ſociety ſhould not have a right to follow their own judgment 


in an affair of the utmoſt importance,—to determine what they 
think moſt ſuitable with regard to religion, —and to take care 
that nothing dangerous or hurtful be mixed with it. Who ſhall 
dare to diſpute that an independent nation has, in this reſpect 
as in all others, a right to proceed according to the light of con- 
tcience ? and when once ſhe has made choice of a particular reli- 
gion and worſhip, may ſhe not confer on her conductor all the 
power ſhe poſſeſſes of regulating and directing that religion and 
worſhip, and enforcing their obſervance ? 

Let us not be told that the management of ſacred things be- 
longs not to a profane hand. Such diſcourſes, when brought 
to the bar of reaſon, are found to be only vain declamations. 
There is nothing on earth more auguſt and ſacred than a ſove- 
reign; and why ſhou}d God, who calls him by his providence to 
watch over the ſafety and happineſs of a whole nation, deprive 
him of the direction of the moſt powerful ſpring that actuates 
mankind ? The law of nature ſecures to him this right, with all 
others that are eſſential to good government; and nothing is to 
be found in Scripture that changes this diſpoſition. Among the 
Tews, neither the king nor any other perſon could make any 
innovation in the law of Moſes ; but the ſovereign attended to 
its preſervation, and could check the high-prieſt when he de- 
viated from his duty. Where is it aſſerted in the New Teſta» 
ment, that a Chriſtian prince has nothing to do with religious 
affairs? Submiſhon and obedience to the ſuperior — 

cre 
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there clearly and expreſsly enjoined. It were in vain to object 
to us the example of the apoſtles, who preached the goſpel in op- 

ftion to the will of ſovereigns :—whoever would deviate from 
the ordinary rules, mult have a divine mithon, and eſtabliſh his 
authority by miracles. 

No perſon can diſpute that the ſovereign has a right to take 
care that nothing contrary to the welfare and ſafety of the {tate 
be introduced into religion; and conſequently he muſt have a 
right to examine its doctrines, and to point out what is to be 
taught, and what is to be ſuppreſſed in ſilence. 
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The ſovereign ought likewiſe to watch attentively, in order to $ 140. 


prevent the eſtabliſhed religion from being employed to fiailter 


He ought to 


pre vent the 


purpoſes, either by making uſe of its diſcipline to gratify hatred, abuſe of tie 
avarice, or other paſſions, or preſenting its doctrines in a light receivedre- 


that may prove prejudicial to the ſtate. Of wiid reveries, ſera- igion. 


phic devotions, and ſublime {pecuiations, what would be the 
conſequences to ſociety, if it entirely conſiſted of individuals 
whole intellects were weak, and whoſe hearts were cafily go- 
verned the conſequences would be a renunciation of the world, 
2 general neglect of buſineſs and of honelt labour. I his ſociety 
of pretended ſaints would become an eaſy and certain prey to the 
firſt ambitious neighbour z or it ſuffered to live in peace, it would 
not ſurvive the firſt generation; both ſexes, conſecrating their 
chaſtity io God, would refuſe to co-operate in the deſigns cf 
their creator, and to comply with the requiſitions of nature and 
of the ſtate. Unluckily for the miſhonaries, it evidently ap- 
pears, even from Father Charlevoix” Hiſtory of New France, 
that their labours were the principal cauſe of the ruin of the 
Hurons. That author expreſsly ſays, that a great number of 
thole converts would think of nothing but the faith, - that they 
forgot their aCtivity and valour,—that diviſions aroſe between 
them and the reſt of the nation, &c. That nation was therefore 
ſoon deitroyed by the Iroquois, whom they had before been ac- 


cuſtomed to conquer *. 


To whe prince's inſpection of the affairs and concerns of re- g 141 


kgion we have joined an authority over its miniſters: without The Jove- 
the latter power, the former would be nugatory and ineffectual: 7722 © . 


thor:tyovcr 


they are both derived from the ſame principle. It is abſurd, the m. gi. 
and contrary to the firſt foundations of ſociety, that any citi- ters of re- 


zens thould claim an independence of the ſovereign authority, in Iigivn, 


olices of ſuch importance to the repoſe, the happineſs, and 
lafety of the ſtate. This is eſtabliſhing two independent 
powers in the ſame ſociety, —an unfailing ſource of diviſion, 
diſturbance, and ruin. There is but one ſupreme power in 
the ſtate ; the functions of the ſubordinate powers vary ac- 
cording to their different objects: —eceleſiaſties, magiſtrates, 
and commanders of the troops, are all othcers of the republic, each 
in his own department; and all are equally accountable to the 
ſorereign. 
# Hiftory of New France, Books V. VI. and VII. 
A prince 
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F 142. A prince cannot indeed juſtly oblige an eecleſiaſtic to preach 
— eee 3 a doctrine, or to perform a religious rite, which the latter does 
rity, not think agreeable to the will of God. But if the miniſter 

cannot, in this reſpect, conform to the will of his ſovereign, he 
ought to reſign his (tation, and coniider himſelf as a man whois 
not called to fill it, two things being neceſſary for the diſcharge 
of the duty annexed to it, viz. to teach and behave with ſince. 
rity, according to the dictates of his own conſcience, and to con- 
form to the prince's intentions, and the laws of the ſtate. Who 
can forvear being filled with indignation, at ſeeing a biſhop au- 
daciouſly reſiſt the orders of the ſovereign, and the decrees of 
the ſupreme tribunals, ſolemnly declaring that he thinks himſelk 
accountable to God alone, for the power with which he is in- 
truited? . 

6. 143z- On the other hand, if the clergy are rendered contemptible, 
Rule to be jt will be out of their power to produce the fruits for which 
ovtrved their miniſtry was appointed. The rule that ſhould be followed 
ſp. et to ec- wich reſpect to them may be compriſed in a few words: Akt 
cletiattics. them enjoy a large portion of eſteem; but let them have no au- 

thority, and ſtill leſs any claim to independence. In the firſt place, 
let the clergy, as well as evcry other order of men, be, in their 
functions, as in every thing elſe, ſubject to the public power, and 
accountable to the ſovereign for their conduct. Secondly, let the 
prince take care to render the miniſters of religion reſpectable in 
the eyes of the people; let him truſt them with the degree ot au- 
thority neceſſary to enable them to diſcharge their duty with ſuc- 
cels; let him, in caſe of need, ſupport them with the power he 
polletJes. Every man in office ought to be veſted with an au 
thority commenſurate to his functions; otherwiſe he will be un- 
able to diſcharge them in a proper manner. I ſee no reaſon why 
the clergy ſnould be excepted from this general rule; only the 
prince ſhould be more particularly watchful that they do not abuſe 
their authority; the affair being altogether the moſt delicate, 
and the moſt fruitful in dangers. If he renders the character of 
churchmen reſpectable, he ſhould take care that this reſpet be 
not carried to ſuch a ſuperſtitious veneration, as ſhall arm the 
hand of an ambitious prieſt with a powerful engine with which 
he may force weak minds into whatever direction he pleaſes. 
When once the clergy become a ſeparate body, they become 
formidable. The Romans (we ſhall lo have occaſion to recur 
to them)—the wiſe Romans elected from among the ſenators 
their pontifex-maximus, and the principal miniſters of the altar; 
they knew no diſtinction between clergy and /aity ; nor had they 
a-ſet of gownſmen to conſtitute a ſeparate claſs from the reſt of 
the citizens, | | 

6. 144 If the ſovereign be deprived of this power in matters of reli- 
Recapitul- gion, and this authority over the clergy, how ſhall he preſerve 
reaſons the religion pure from the admixture of any thing contrary to the 
which eſta- welfare of the ſtate? How can he cauſe it to be conſtantly 
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lic welfare? And eſpecially, how can he prevent the diſorders rights in 


it may occaſion, either by its doctrines, or the manner in which — 
its diſcipline is exerted? Theſe cares and duties can only be- | 
Jong to the ſoveriegn, and nothing can diſpenſe with his diſ- 
charging them. 

Hence we ſee that the prerogatives of the crown, in eccle- Autho- 
fiaſtical affairs, have been conſtantly and faithfully defended by ritics and 
the parliaments of France. The wiſe and learned magiſtrates * 
of whom thoſe illuſtrious bodies are compoſed, are ſenſible of 
the maxims which ſound reaſon dictates on this ſubject. They 
know how important it is not to ſuffer an affair of fo delicate 
2 nature, ſo extenkve in its connections and influence, and fo 
momentous in its conſequences, to be placed beyond the reach 
of the public authority. What Shall ecclefiaſtics preſume to 
propoſe to the people, as an article of faith, ſome obſcure and 
uſeleſs dogma, which conſtitutes no eſſential part of the received 
religion ?—ſhall they exclude from the church, and defame 
thoſe who do not ſhew a blind obedience ?—ſhall they refuſe 
them the ſacraments, and even the rites of burial ?—and ſhall 
not the prince have power to protect his ſubjects, and preſerve 
the kingdom from a dangerous ſchiſm ? 

The kings of England have aſſerted the prerogatives of their 

crown : they have cauſed themſelves to be acknowledged heads 
of the church; and this regulation is equally approved by rea- 
fon and ſound policy, and is alſo conformable to ancient cuſ- 
tom. The firſt chriſtian emperors exerciſed all the functions 
of heads of the church; they made laws on ſubjects relatin 
to it /, - ſummoned councils, and preſided in — 
and depoſed bilhops, &c. In Switzerland there are wiſe re- 
publics, whoſe ſovereigns, knowing the full extent of the ſu- 
preme authority, have rendered the miniſters of religion ſubject 
to it, without offering violence to their conſciences. They have 
prepared a formulary of the doctrines that are to be preached, 
and publiſhed laws of eccleſiaſtical diſcipline, ſuch -as they 
would have it exerciſed in the countries under their juriſdiction, 
in order that thoſe who will not conform to theſe eſtabliſh- 
ments may not devote themſelves to the ſervice of the church. 
They keep all the miniſters of religion in a lawful dependence, 
and ſuffer no exertion of church diſcipline but under their own 
authority. It is not probable that religion will ever occaſion 
diſturbances in theſe republics. 

If Conſtantine and his ſucceſſors had cauſed themſelves to be $ 145. 
formally acknowledged heads of the church, —and if Chriſtian ans 97 
kings and princes had, in this inſtance, known how to maintain Amp”, 
the rights of ſovereignty, would the world ever have witneſſed contrary 
thoſe horrid diſorders produced by the pride and ambition of opinion. 
ſome popes and ecclefiaſtics, emboldened by the weakneſs of 
princes, and ſupported by the ſuperſtition of the people,— 
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rivers of blood ſhed in the quarrels of monks, about ſpeculatixe 
queſtions that were often unintelligible, and almoſt always a 
uſeleſs to the ſalvation of ſouls, as in themſelves indifferent t9 
the welfare of ſociety, citizens and even brothers armed againſt 
each other, ſubjects excited to revolt, and kings hurled from 
their thrones? Tanturn religio potuit ſuadere malorum ! The 
hiſtory of the emperors Henry IV. Frederic I. Frederic II. and 
Louis of Bavaria, are well known. Was it not the indepen. 
dence of the eccleſialtics,—was it not that ſyſtem in which the 
affairs of religion are ſubmitted to a foreign power,—that 
plunged France into the horrors of the league, and had nearly 
deprived her of the beit and greateſt of her kings? Had it not 
been for that ſtrange and dangerous ſyſtem, would a foreigner, 
pope Sixtus V. have undertaken to violate the fundamental law 
of the kingdom, and declared the lawful heir incapable of wear. 
ing the crown 5 Would the world have feen, at other times and 
in other places , the ſucceſſion to the crown rendered uncer- 
tain by a bare informality—the want of a diſpenſation, whoſe 
validity was diſputed, and which a foreign prelate claimed the 
ſole right of granting? Would that ſame foreigner have arro- 
gated to himſelf the power of pronouncing on the legitimacy of 
the iſſue of a king? Would kings have been aſſaſſinated in 
conſequence of a deteſtable doctrine f? Would a part of France 
have been afraid to acknowledge the beſt of their kings ;, until 
he had received abſolution from Rome? And would many 
other princes have been unable to give a ſolid peace to their 
people, becauſe no deciſion could be formed within their ow: 
dominions on articles or conditions in which religion was inter- 
eſted 5? 

All we have advanced on this ſubject, ſo evidently flows from 
the notions of independence and ſovereignty, that it will never 
be diſputed by any honeſt man who endeavours to reaſon juſtly. 
If a {tate cannot finally determine every thing relating to te- 
ligion, the nation is not free, and the prince is but half a ſove- 
reign. There is no medium in this caſe ; either each ſtate 
muſt, within its own territories, poſſeſs fupreme power in this 
reſpect, as well as in all others, or we muſt adopt the ſyſtem 
of Boniface VIII. and confider all Roman catholic countries as 
forming only one (tate, of which the pope ſhall be the ſupreme 
head, and the kings ſubordinate adminiſtrators of temporal aſ- 
fairs, each in his province,—ncarly as the ſultans were formerly 
under the authority of the caliphs. We know that the above- 
mentioned pope had the preſumption to write to Philip the Fair, 
king of France, Scire te volumzs, quod in ſpiritualibus & tempo- 


* * In England, under Henry VIII. 

+ Henry III. and Henry IV. aſſaſſinated by fanatics, who thought they were 
ſerving God and the church by ſtabbing their king. 

m Though Henry 1V. returned to the Romiſn religion, a great number of Ca- 
tholics did not dare to acknowledge him until he had reccived the pope's al * 
lution— 

Many kings of France in the civil wars on account of religion. rs 
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yalibus nobis ſubes #—© We would have thee know that thou art 
ſubject to us as well in temporals as in ſpirituals.“ And we 
may ſee in the canon law + his famous bull Jam ſandtam, in 
which he attributes to the chur h two ſwords, or a double 
power, ſpiritual and temporal, —condemns thoſe who think 
otherwiſe, as men, who, after the example of the Manicheans, 
eſtabliſh two principles, —and finally declares, that zt is an article 
of faith, neceſſary to ſalvation, to believe that every human crea- 
ture is ſulject to the Roman pontiff T. 

We ſhall conſider the enormous power of the popes as the 
firſt abuſe that ſprung from this ſyſtem, which diveſts ſove- 
reigns of their authority in matters of religion. This power in 
a foreign court directly militates againſt the independence of 
nations and the ſovereignty of princes. It is capable of over- 
turning a ſtate ; and wherever it is acknowledged, the ſovereign 
finds it impoſſible to exerciſe his authority in ſuch a manner as 
is moſt for the advantage of the nation. We have already, in 


the laſt ſection, given ſeveral remarkable inſtances of this; and 


hiſtory preſents others without number. The ſenate of Sweden 
having condemned Trollius, archbiſhop of Upſal, for the crime 
of rebellion, to be degraded from his ſee, and to end his days in 
a monaſtery, pope Leo X. had the audacity to excommunicate 
the adminiſtrator Steno, and the whole ſenate, and ſentenced 
them to rebuild at their own expenſe a fortreſs belonging to the 
archbiſhop, which they had cauſed to be demoliſhed, and pay a 
fine of a hundred thouſand ducats to the depoſed prelate 5. 
The barbarous Chriſtiern, king of Denmark, took advantage of 
this decree to lay waſte the territories of Sweden, and to ſpill 
the blood of the moſt illuſtrious of her nobility. Paul V. thun- 
dered out an interdict againſt Venice, on account of ſome very 
wiſe laws made with reſpect to the government of the city, but 
wich diſpleaſed that pontiff, who thus threw the republic into 
an embarraſiment, from which all the wiſdom and firmneſs 
of the ſenate found it difficult to extricate it. Pius V. in his 


* Turretin. Hift, Eccleſiaft. Compendium, p. 182. Where may alſo be ſcen the 
reſolute anſwer of the king of France. 

+ Extravag. Commun, Lib. I. Tit. De Majoritate & Obedientia. 

+ Gregory VII. endeavoured to render almoſt all the ſtates of Europe tributary 
to him, He maintaincd that Hungary, Dalmatia, Ruſſia, Spain, and Corſica, 
were abſolutely his property, as ſucceſſor to St. Peter, or were ſeudatory depen- 
Cencies of the holy ſee. GRG. Epi. Cencil. Vol. VL Edit. Harduin.— He fum- 
moned the emperor Henry IV. to appear before him, and make his defence agai 

the accuſations of ſome of his ſubjeds: and, on the emperor's non-compliance, 
he depoſed him in ſhort, here arc the expreſſions he made uſe of in addreſſing 
the council aſſembled at Rome on the occaſion : © Agite nunc, quæſo, patres et 
— lanAiſiimi, ut on nie mundus intelligat et cognoſcat, quia fi poteſtis in 
culo ligare et ſolvcre, poteſtis in terra impet ia, regna, principatus, ducatus, mar- 
ch as, comitatus, et omn:um hominum poſle ſſiones, pro meritis tollere unicuique et 
foncedere.” NATAL. ALEx Diſſert. Hift. Eccl. ſ. xi. and xii. p. 284. 

The canon law boldly decides that the regal power is ſubordinate to the prieſt- 
hood, « Imperium non præeſt ſacerdotiv, ſed ſubeſt, et ei obedire tenetur.“ 
Russie. ch. vi, De Major. et Obed. Et eſt multum allegah le, is the complaiſant 
remui x of the writer of the article. 

} Hifery of the Revolutions in Ft ed n. 
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princes who ſhall introduce into their dominions any new taxes, 
of what nature ſoever they be, or ſhall increaſe the ancient ones, 
without having firſt obtained the approbation of the holy fee, 
are ip/o fatto excommunicated. Is not this a direct attack on 
the independence of nations, and a ſubverſion of the authority 
of ſovereigns ? | 

In thoſe unhappy times, thoſe dark ages that preceded the 
revival of literature and the reformation, the popes attempted 
to regulate the aCtions of princes, under the pretence of con- 
ſcience,—to judge of the validity of their treaties,—to break 
their alliances, and declare them null and void. But thoſe at- 
tempts met with a vigorous reſiſtance, even in a country which 
is generally thought to have then poſſeſſed valour alone, with a 
very ſmall portion of knowledge. The pope's nuncio, in order 
to detach the Swiſs from the intereſts of France, publiſhed x 
monitory againſt all thoſe- cantons that favoured Charles VIII. 
declaring them excommunicated, if within the ſpace of fifteen 
days they did not abandon the cauſe of that prince, and enter 
into the confederacy which was formed againſt him : but the 
Swiſs oppoſed this a& by proteſting againſt it as an iniquitous 
abuſe, and cauſed their proteſt to be publicly poſted up in all the 
places under their juriſdiction, —thus ſhewing their contempt for 
a proceeding that was equally abſurd and derogatory to the 
rights of ſovercigns *®. We ſhall mention ſeveral other fimilar 
attempts, when we come to treat of the faith of treaties. 

This power in the popes has given birth to another abuſe, that 
deſerves the utmoſt attention from a wiſe government. We lee 
ſeveral countries in which eccleſiaſtical dignities, and all the 
higher benefices, are diſtributed by a foreign power,—by the 
pope,-—who beſtows them on his creatures, and very often on 
men who are not ſubjects of the ſtate. This practice is at once 
a violation of the nation's rights, and of the principles of con- 
mon policy. A nation ought not to ſuffer foreigners to dictate 
laws to her, to interfere in her concerns, or deprive her of her 
natural advantages: and yet how does it happen that ſo many 
ſtates ſtill tamely ſuffer a foreigner to diſpoſe of poſts and employ- 
ments of the higheſt importance to their peace and happinel: 
The princes who conſented to the introduction of fo enormous a 
abuſe, were equally wanting to themſelves and their people. In 
our times the court of Spain has been obliged to expend im- 
menſe ſums in order to recover without danger the peaceable 
poſſeſſion of a right which eſſentially belonged to the nation 
or its head. | 

Even in thoſe ſtates whoſe ſovereigns have preſerved ſo im- 


ul , | 
1 portant a prerogative of the crown, the abuſe in a great mes. 
pendent on ſure ſubſiſts. he ſovereign nominates indeed to biſhoprici 


* Vogel's Hiftorica! and Political Treatiſ on the Alliances between France and the Thire 
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and great benefices ; but his authority is not ſufficient to en- 
able the perſons nominated to enter on the exerciſe of their func- 
tions; they muſt alſo have bulls from Rome“. By this and a 
thouſand other links of attachment, the whole body of the 


8 clergy, in thoſe countries, {till depend on the court of Rome; 
A from it they expect dignities,—from it, that purple, which, ac- 
* cording to the proud pretenſions of thoſe who are inveſted with 
8. it, renders them equal to ſovereigns : from the reſentment of 


that court, they have every thing to fear; and of courſe we ſee 
them almoſt invariably dico to gratify it on every occaſion. 
On the other hand, the court of Rome ſupports thoſe clergy 
with all her might, —aſſiſts them by her politics and credit, — 

rotects them againſt their enemies, and againſt thoſe who 
would ſet bounds to their power, —nay, often againſt the juſt 
indignation of their ſovereign, —and by this means attaches 
them to her ſtill more ſtrongly. Is it not doing an injury to the 
rights of ſociety, and ſhocking the firſt elements of government, 
thus to ſuffer a great number of ſubjects, and even ſubjects in 
high poſts, to be dependent on a foreign prince, and entirely 
devoted to him ? Would a prudent ſovereign receive men who 
preached ſuch doctrines? There needed no more to cauſe all 
the miſſionaries to be driven from China. 


he of churchmen, that the celibacy of the clergy was invented. ö. 
1 A prieſt, a prelate, already bound to the ſee af Rome by his 


functions and his hopes, is further detached from his country, 
by the celibacy he is obliged to obſerve. He is not connected 
with civil ſociety by a family: his grand intereſts are all cen- 
tred in the church; and provided he has the pope's favour, he 
has no further concern: in what country ſoever he was born, 
Rome is his refuge, the centre of his adopted country. Every 
body knows that the religious orders are a ſort of papal militia, 
ſpread over the face of the earth, to ſupport and advance the 
intereſts of their monarch. This is doubtleſs a ſtrange abuſe, 
—a ſubverſion of the firſt laws of ſociety. But this is not all: 
if the prelates were married, they might enrich the ſtate with | 
number of good citizens; rich benelices affording them the 
means of giving their legitimate children a ſuitable education. 


to idleneſs under the cloak of devotion ! Equally uſcleſs to ſo- 
ciety in peace and war, they neither ſerve it by their labour in 
neceſſary profeſſions, nor by their courage in arms : yet they 
enjoy immenſe revenues; and the people are obliged, by the 
ſweat of their brow, to furniſh ſupport for theſe ſwarms of 
luggards. What ſhould we think of a huſbandman who pro- 


We may ſee in the letters of Cardinal d'Oſſat, what diſſiculties, what fi- 
don, what long delays Henry IV. had to encounter when he wiſhed to confer the 
ahhiſhopric of Sens on Renauld de Baune, archbiſhup of Bourges. who had 
l. ved France, by receiving that great prince into the Roman cathu c church. 
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It was for the purpoſe of more firmly ſecuring the attachment 5 149. 


But what a multitude of men are there in convents, conſecrated Convents. 


70 


6150. 
8. Euor- 
mous pre- 
tenfions ef 
the clergy. 


Pre- mi- 
neuce. 


have held tlie bridie of his horſe; and it bithops or even limple 
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tected uſeleſs hornets to devour the honey of his bees“? 1;;, 
not the fault of the fanatic preachers of over-ſtrained ſan&it, 
if all their devotees do not imitate the celibacy of the monks, 
How happened it that princes could ſuffer them publicly to ex. 
tol, as the moſt ſublime virtue, a practice equally repugnant tg 
nature, and pernicious to ſocietv? Among the Romans, la 
were made to diminiſh the number of thoſe who lived in cch. 
bacy, and to favour marriage 4 : but ſuperſtition ſoon attachel 
ſuch juſt and wiſe regulations; and the chriſtian emperors, per. 
ſuaded by churchmen, thought themſelves obliged to abropate 
them t. Several of the fathers of the church have cenſure 
thoſe laws againſt celibacy,—doub?lc/s, ſays a great man 9, wit 
a laudable zeal for the things of another life, but with very ly, 
knowledge of the affairs of this. That great man lived in te 
church of Rome : he did not dare to aſſert in direct terms, that 
voluntary celibacy is to be condemned even with reſpect to con- 
ſcience and the things of another life :—but it is certainly a con. 
duct well becoming genuine piety, to conform ourſelves to nz 
ture, to fulfil the views of the Creator, and to labour for the 
welfare of ſociety. If a perſon is capable of rearing a famiiy, 
let him marry, let him be attentive to give his children a goo| 
education: in ſo doing, he will diſcharge his duty, and be un. 
doubtedly in the road to falvation. 

The enormous and dangerous pretenſions of the clergy att 
alſo another conſequence of this ſyſtem which places ever; 
thing relating to religion beyond the reach of the civil power, 
In the firſt place, the ecclefiaſtics, under pretence of the bo- 
lineſs of their functions, have raiſed themſelves above all the 
other citizens, even the principal magiſtrates: and, contrary to 
the expreſs injunctions of their maſter. who ſaid to his apoitles, 
feek not the fir, i places at feajls, they have almoſt every where 
arrogated to themſelves the firſt rank. Their head, in the 
Roman church, obliges ſovereigns to kiſs his feet; emperors 


prieits do not at preſent raiſe themſelves above their prince, it 
1s becauſe the times will not permit it: they have not always 
been fo modeſt; and one of their writers has had the aſſurarce 
to aſſert, that a'prieſt is as much above a king, as a man is ahi! 
a beaſt ||. How many authors, better known and more eſteemel 
than the one juſt quoted, have taken a pleaſure in praiſing and 
extolling that filly ſpeech attributed to the emperor Theodoſius 


* 'This reflection has no relation to the religious houſes in which literature i 
cultivated. Eſtabliſhmen:s that afford to learned men a peaceful retreat, and that 
leiſure and tranquillity required in deep ſcientific reſearch, are always lauabic 
and m iy become very uſeful to the ſlate, 

+ The Papia-Poppæan law. 

$ In the Theodofian C Ge. | 

The preſident de M-nteſquien, in his Spirit of Laws. 

| Tantum ſacerdos præſtat regi, quantum homo beſtiz. Staniſlaus Oricheviue 
Vide Tribbechov, Exerc, I. ad Harem, Annal. Sett. 2. C Themaſ, Nat, ad Lancell, 


3. I. Ch. XII. AND RELIGION. 


the FirſtAmbroſe has taught me the great diſtance there is be- 
tween the empire and the prieſthood ! 

We have already obſerved that cccleſiaſtics ought to be honour- 
ed: but modeſty, and even humility, ſhould characteriſe them: and 
does it become them to forget it in their own conduct, while they 

reach it to others? I would not mention a vain ceremonial, 
were it not attended with very material conſequences, from the 
pride with which it inſpires many prieſts, and the impreſſions it 
may make on the minds of the people. It is efſentially neceſſary 
to good order, that ſubjects ſhould behold none in ſociety fo re- 
ſpectable as their ſovereign, and, next to him, thoſe on whom he 
has devolved a part of his authority, 

Eccleſiaſtics have not ſtopped in ſo fair a path. Not contented 
with rendering themſelves independent with reſpect to their 
ſunctions,—by the aid of the court of Rome, they have even 
attempted to withdraw themſelves entirely, and in every reſpect, 
from all ſubjection to the political authority. There have been 
times when an eccleſiaſtic could not be brought before a ſecular 
tribunal for any crime whatſoever . The canon law declares 
expreſsly, It is indecent for laymen to judge a churchman f. The 
popes Paul III. Pius V. and Urban VIII. excommunicated all 
lay judges who ſhould preſume to undertake the' trial of eccle- 
ſiaſties. Even the biſhops of France have not been afraid to ſay 
on ſeveral occaſions, that they did not depend on any temporal 

rincez and, in 1656, the general aſſembly of the French clergy 
2 the aſſurance to uſe the following expreſſions “ The decree 
of council having been read, was diſapproved by the aſſembly, be- 
caſe it leaves the king judge over the biſhops, and ſeems to ſubjeft 
their immunities to his judges k. There are decrees of the popes 
that excommunicate whoever impriſons a biſhop. According 
to the principles of the church of Rome, a prince has not the 
power of puniſhing an eccleſiaſtic with death, though a rebel, 
or a malefactor ;—he muſt ſirſt apply to the eccleſiaſtical power; 
and the latter wiil, if it thinks proper, deliver up the culprit to 
the ſecular arm, after having degraded him $. Hiſtory affords 
us 


* The Congregation of Immunities has decided that the cogniſance of cauſes 
3gainſt eccleſiaſtics, even for the crime of high treaſon, excluſively belongs to the 
ſpiritual court: Cognitio cauſ contra eccletiaſticos, etiam pro delicto læſæ 
majeſtatis, fieri debet a judice eccleſiaſtico.” Riccr Synopſ Decret. et Reſul. &. 
Congreg. Immunit. p. 105.—A conſtitution of pope Urban VI. pronounces thoſe 
ſover:1igns or magiſtrates guilty of ſacrilege, who ſhall baniſh an eccleſiaſtic from 
their territories, and declares them to have ip/o ſao incurred the ſentence of ex- 
communication. Cap. II. De Foro C:mpet. in VII. — To this immunity may be 
added the indulgence fhewn by the eccleſiaſtical tribunals to the clergy, on whom 
they never inflicted any but flight puniſhments, even for the molt atrocious 
crimes. The dreadful diſorders that aroſe from this cauſe at length produced 
their own remedy in France, where the clergy were at length ſubjected to the 
temporal juriſdiction for all tranſgrefſions that are injurious to ſociety. See 
Parow Arras Noetable:. Book I. tit V. Act 34. 

r eſt laicos homines viros eccleſiaſticos judicare. Can. in nona actian⸗ 
22, 9. 7. 

4 See the Statement of Fair on the Syſtem of the Independence of Biſhops. 

In the year 17: 5 pariſh-prieſt, of As canton of — having refuſed 
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us a thouſand examples of biſhops who remained unpuniſhed, 
or were but ſlightly chaſtiſed, for crimes for which nobles of the 
higheſt rank forfeited their lives. John de Braganza, king of Por. 
tugal, juſtly inflicted the penalty of death on thoſe noblemen who 
had conſpired his deſtruction; but he did not dare to put to death 
the archbiſhop of Braga, the author of that deteſtable plot “. 

For an entire body of men, numerous and powerful, to ſtand 
beyond the reach of the public authority, and be dependent on 
a foreign court, is an entire fubverfion of order in the repub. 
lic, and a manifeſt diminution of the ſovereignty. This is a 
mortal ſtab given to fociety, whoſe very eſſence it is that eve 
citizen ſhould be ſubject to the public authority. Indeed the 
immunity which the clergy arrogate to themſelves in this re. 
ſpeQ, is ſo inimical to the natural and neceſſary rights of a na- 
tion, that the king himſelf has not the power of granting it. 
But churchmen will tell us they derive this immunity from God 
himſelf: but till they have furniſhed ſome proof of their pre. 
tenſions, let us adhere to this certain principle, that God defies 
the ſafety of ſtates, and not that which will only be productive 
of diſorder and deſtruction to them. 

The ſame immunity is claimed for the poſſeſſions of the church. 
The ſtate might, no doubt, exempt thoſe poſſeſſions from every 
ſpecies of tax at a time when war were ſcarcely ſuthcient for 
the ſupport of the eccleſiaſties: but, for that favour, theſe 
men ought to be indebted to the public authority alone, which 
has always a right to revoke it, whenever the weifare of the 
ſtate makes it neceſſary. It being one of the fundamental and 
eſſential laws of every ſociety, that, in caſe of neceſſity, the 
wealth of all the members ought to contribute proportionally to 


to appear before the ſupreme council, was, for his contumacy, baniſhed from the 
caiiton, Hereupon, his dioceſan, the biſhop of Conſtance, had the aſſurance to 
write to the council that they had infringed the cceleſiaſtical immunitics,—t' at 
« it is unlwful to ſubject the miniſters of God to the deciſions of the temp ral 
power.” In theſc pretenſions, he was ſanctioned by the approbation of the 
pope's nuncio and tre court of Rome. But the council of Lucerne firmly ſup- 
ported the rights of ſovereignty, and—without engaging with the biſhop in 2 
controverſy which would have been derogatory to their dignity, = anſwered hin 
—* Your Lordibip quotes various paſſages from the writings of the fathers, 
which we, on our fide, might alſo quote in our own favour, if it were neceſlary, 
or if there was queſtion of deciding the conteſt by dint of quotations But let 
your Lordſhip reſt aſſured that we have a right to ſummon before us a prieſt, our 
natural ſubject, who encroaches on our prerogatives, —to point out to him his 
error, to cxhort him to a reform of his conduct, —and, in conſequence of his 
obſt inate dilobedicnee after repeated citations, to baniſh him from our dominions, 
We have not the leaſt doubt that this right belongs to u:; and we are determined 
to defend it And indeed it ought not to be — — to any ſovereign to appear 
as party in a con teſt with a refractory ſubject like him -- to refer the cauſe to the 
de. iſion of a third party, whoever he be,--and run the riſk of being condemned 
to tolerate in the ſtate a perſon of ſuch character, with what dignity loc ver he 
might be inveſted,” &c. "The biſhop of Conſtance had proceeded fo far as t9 
aſlert, in bis lettcr t- the canton, dated December 18, 1725, that « churchimen. as 
ſoon as tiiey have received holy orders, ceaſe to be natural ſubjects, and are thus 
releaſed fr m the bondage in which they lived before. Memorial on the Diſpute be- 
tween the / pe und the Canton of Lucerne, P- 6 5» 

* Revolutions of Portugal. N 
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the common neceſſities, the prince himſelf cannot, of his own 
authority, grant a total —— to a very numerous and rich 
body, without being guilty of extreme injuſtice to the reſt of his 
ſubjects, on whom, in conſequence of that exemption, the whole 
weight of the burthen will fall. | 

he poſſeſſions of the church are ſo far from being entitled 
to an exemption on account of their being conſecrated to God, 
that, on the contrary, it is for that very reaſon they ought to be 
taken the firſt for the uſe and ſafety of the ſtate. For nothing 
is more agreeable to the common Father of mankind than to 


ſave a ſtate from ruin. God himſelf having no need of any 


thing, the conſecration of wealth to him is but a dedication of 
it to ſuch uſes as ſhall be agreeable to him. Beſides, a great 
part of the revenues of the church, by the confeſſion of the 
clergy themſelves, is deſtined for the poor. When the ſtate is 
in neceſſity, it is doubtleſs the firſt and principal pauper, and 
the moſt worthy of aſſiſtance. We may extend this principle 
even to the moft common caſes, and ſafely aſſert that to ſupply 
a part of the current expenſes of the {tate from the revenues of 
the church, and thus take ſo much from the weight of the peo- 
ple's burthen, is really giving a part of thoſe revenues to the 
poor, according to their original deſtination. But it is really 
contrary to religion and the intentions of the founders, to waſte 
in pomp, luxury, and epicuriſm, thoſe revenues that ought to be 
conſecrated to the relief of the poor *. | 

Not ſatisfied however with rendering themſelves independent, 
the eccleſiaſtics undertook to bring mankind under their domi- 
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nion; and indeed they had reaſon to deſpiſe the ſtupid mortals of men in 
who ſuffered them to proceed in their plan. Excommunication office. 


was a formidable weapon among ignorant and ſuperſtitious 
men, who neither knew how to keep it within its proper bounds, 
nor to diſtinguiſh between the uſe and the abuſe of it. Hence 
aroſe diſorders, which have prevailed even in ſome proteſtant 
countries. Churchmen have preſumed, by their own authority 
alone, to excommunicate men in high employments, magiſtrates 
whoſe functions were daily uſeful to ſociety, - and have boldiy 
alerted that thoſe officers of the ſtate, being ſtruck with the 
thunders of the church, could no longer diſcharge the duty of 
their poſts, What a perverſion of order and reaſon! What! 
ſhall not a nation be allowed to intruſt its affairs, its happineſs, 
its repoſe and ſafety, to the hands of thoſe whom it deems the 
molt ikilful and the moſt worthy of that truſt? Shall the power 
of a churchman, whenever he pleaſes, deprive the ſtate of its 
wiſeſt conductors, of its firmeit ſupports, and rob the prince 
of his moſt faithful ſervants? So abſurd a pretenſion has been 
condemned by princes, and even by prelates, reſpectable for 
their character and judgment. We read in the 17 iſt letter of 
Ives de Chartres, to the archbiſhop of Sens, that the royal capi- 


* See Latters on the Pretenſions of the Clergy, 
| tularies 
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defend himſelf with vigour: but ſoon — courage, he ſuffered 


back from him, and hold them as a fief of the church, on con- 


« but that, from all antiquity, the — themſelves had 
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tularies (conformably to the thirteenth canon of the twel{th 
council of Toledo, held in the year 681) enjoined the prieſts to 
admit to their converſation all thoſe whom the king's majeſt 
had received into favour, or entertained at his table, though they 
had been excommunicated by them, or by others, —in order that 
the church might not appear to reject or condemn thoſe whom 
the king was pleaſed ro employ in his ſervice “. 

The excommunications pronounced againſt the ſovereigns 
themſelves, and accompanied with the abſolution of their ſub- 
jects from their oaths of allegiance, put the finithing ſtroke to 
this enormous abuſe; and it is almoſt incredible that nations 
ſhould have ſuffered ſuch odious procedures. We have flightly 
touched on this ſubjeck in $4 145 and 146. The thirteenth 
century gives ſtriking inſtances of it. Otho IV. for endeavour. 
ing to oblige ſeveral provinces of Italy to ſubmit to the laws of 
the empire, was excommunicated and deprived of the empire 
by Innocent III. and his ſubjects abſolved from their oath of 
allegiance. Finally, this unfortunate emperor, being abandoned 
by the princes, was obliged to reſign the crown to Frederic II. 
John, king of England, endeavouring to maintain the rights of 
his kingdom in the election of an archbiſhop of Canterbury, 
found himſelf expoſed to the audacious enterpriſes of the ſame 
pope. Innocent excommunicated the king, —laid the whole 
kingdom under an interdict, —had the preſumption to declare 
John unwoithy of the throne, and to abſolve his ſubjects from 
their oath of fidelity: he ſtirred up the clergy againſt him,— 
excited his ſubjects to rebel, —ſolicited the king of France 
to take up arms to dethrone him,—publiſhing at the ſame time 
a cruſade againſt him, as he would have done againſt the Sara- 
cens. The king of England at firſt appeared determined to 


himſelf to be brought to ſuch an exceſs of infamy, as to reſign 
his kingdoms into the hands of the pope's legate, to receive them 


dition of paying tribute +. 

The popes were not the only perſons guilty of ſuch enormities: 
there have alſo been councils who bore a part in them. That 
of Lyons, ſummoned by Innocent IV. in the year 1245, had the 
audacity to cite the emperor Frederic II. to appear before them 
in order to exculpate himſelf from the charges brought againſt 
him,—threatening him with the thunders of the church if he 
failed to do it. That great prince did not give himſelf much 
trouble about ſo irregular a proceeding. He ſaid, “ that the 
„ pope aimed at rendering himſelf both a judge and a ſovereign; 


© called councils, where the popes and prelates rendered to 
« them, as to their ſovereigns, the reſpect and obedience that 


* Sce Letters on the Preterſrons of the Clergy. 
+ Matthew Paris.— Terrain. Cempend. lift, Ecelgſ. Secul. XIII. 
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| « was their due *.” The emperor, however, thinking it ne- 

| ceſſary to yield a little to the ſuperſtition of the times, conde- 
ſcended to ſend ambaſſadors to the council, to defend his cauſe : 
but this did not prevent the pope from excommunicating him, 
and declaring him deprived of the crown. Frederic, like a man 
of a ſuperior genius, laughed at the empty thunders of the Vati- 
can, and proved- himſelf able to preſerve the crown in ſpite of 
the election of Henry, Landgrave of Thuringia, whom the ec- 
cleſiaſtical electors, and many biſhops, had preſumed to declare 
king of the Romans,— but who — little more by that 
election, than the ridiculous title of king of the prie/ts. 

| ſhould never have done, were Ito accumulate examples: 
but thoſe I have already quoted are but too many for the honour 
of humanity. It is an humiliating ſight to behold the exceſs 
of folly to which ſuperſtition had reduced tlie nations of Europe 
in thoſe unhappy times +. 

By means of the ſame ſpiritual arms, the clergy drew every { 1x. 
thing to themſelves, uſurped the authority of the tribunals, and 3 The 
diſturbed the courſe of juſtice. 'they claimed a right to take ys... 
cogniſance of all cauſes, on account of fin, of which (ſays Inno- every thing 
cent III. t) every man of ſenſe muſt know that the cogniſance be- = them- 
longs to our miniſtry. In the year 1329, the prelates of France — 

had the aſſurance to tell king Philip de Valois, that, to prevent the order 
cauſes of any kind from being brought before the eccleſiaſtical of juſtice. 
courts, was depriving the church of ail its rights, omnia eccleſia- 
rum ura tollere d. And accordingly it was their aim to have to 
themſelves the decifion of all diſputes. 1 hey boldly oppoſed 
the civil authority, and made themſelves feared by proceeding 
in the way of excommunication. It even happened ſometimes, 
that, as dioceſes were not always confined to the extent of the 


Heiss“ Hiſtory of the Empire, Book II. Chap. XVI. 

+ Sovereigns were ſometimes found, who, without conſidering future conſe- 
quences, favoured the papal :ncruachments when they were likely to prove ad- 
vantageous to their own intereſts. Thus Louis VIII. king of France, wiſhing to 
invade the territories of the count of Toulouſe, under pretence of making war 
on the Albigenſes, requeſted of the pope, among other thinys, © that he would 
iſſue a bull, declaring thut the two Raymonds, father and ſon, together with all 
their adherents, affociates, and allies, had been and were deprived of all their 
poſſeſſions.” VerLLY's Hiſt. of France. Vol IV. p. 33.— Of a ſimilar nature to the 
n is the following remarkable fat. Pope Martin IV. excommunicated 

ter, king of Arragon,—declared that he had forfeited his kingdom, all his 
lands, and even the regal dignity, —and pronounced his ſubjeRts abſ:lved from 
their oaths of allegiance. He even excommunicated all who ſhould acknowledge 
him as king, or p<iform towards him any of the duties of a ſubject. He then 
offered Arragon and Catalonia to the count de Vallis, ſecond fon of Philip the 
Bold, on condition that he and his ſucceſſors ſhould acknowledge themſelves 
vallals af the holy ſee, take an oath of fealty to the pope, and pay him a yearly 
tribute, The king of France aſſembled the barons and prelates of his kingdom 
to deliberate on the pope's offer ; and they adviſed him to accept it:“ Strange 
blindneſs of kings and their counſ-llors!” exclaims, with good reaſon, a modern 
hiſtorian ; © they did not perceive, that, by thus accepting kingdoms from the 
hands of the pope, they ſtrengthened and eſtabliſhed his pretenſions to the right 
of depoſing themſelves.” VeLLY's Hiſt. of France. Vol. VI. p. 190. 
$ 1n Ong de Fudicils. ; 
$ Sce Leibnitii Codex Juris Gent, Diplomat. Dipl. LXVII. 59. 


political 
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political territory, a biſhop would ſummon foreigners before his 
tribunal, for cauſes purely civil, and take upon him to decide 
them, in manifeſt violation of the rights of nations. To ſuch 
a height had the diſorder ariſen three or four centuries ago, that 
our wiſe anceſtors thought themſelves obliged to take ſerious 
meaſures to put a ſtop to it; and ſtipulated in their treaties, that 
none of the confederates /hould be ſummoned before ſpiritual courts, 
for money debts, ſince every one ought to be contented with the or di- 
nary modes of juſtice that were obſerved in the country *. We find 
in hiſtory that the Swiſs on many occaſions repreſſed the en- 
croachments of the biſhops and their judges. 

Over every affair of life they extended their authority, under 
pretence that confcience was concerned. They obliged new-mar. 
ried huſbands to purchaſe permiſſion to lie with their wives, the 
firſt three nights after marriage +. 

< 146. This burleſque invention leads us to remark another abuſe, 
- — maniſeſtly contrary to the rules of a wiſe policy, and to the duty 
Rome, 2 nation owes to herſelf, I mean the immenſe ſums, which bulls, 
difpenlations, &c. annually drew to Rome, from all the coun- 
tries in communion with her. How much might be ſaid on the 
ſcandalous trade of indulgences ! but it at laſt became ruinous to 
the court of Rome, which, by endeavouring to gain too much, 

ſuffered irreparable luſſes. 


$ 107. Finally, that independent authority intruſted to eccleſiaſtics, 
12. Eaws who were often incapable of underſtanding the true maxims of 


contrary to EFovernment, or too careleſs to take the trouble of ſtudying them, 

the welfare and whoſe minds were wholly occupied by a viſionary fanaticiſm, 

ſtate. by empty ſpeculations, and notions of a chimerical and over- 

ſtrained purity, that authority, I ſay, produced, under the pre- 

tence of ſanCtity, laws and cuſtoms that were pernicious to the 

ſtate. Some of theſe we have noticed : but a very remarkable in- 

ſtance is mentioned by Grotius. © In the ancient Greek church,” 

| ſays he, © was long obſerved a canon, by which thoſe who had 

| & killed an enemy in any war whatſoever, were excommuni- 

« cated for three years*.” A fine reward decreed for the 

; heroes who defended their country, inſtead of the crowns and 

| triumphs with which pagan Rome had been accuſtomed to ho- 

| nour them | Pagan Rome became miſtreſs of the world :—ſhe 

adorned her braveſt warriors with crowns. The empire, having 

embraced chriſtianity, ſoon became a prey to barbarians :—her 

ſubjects, by — her, incurred the penalty of a degrading 

excommunication. By _—_ themſelves to an idle life, they 
thought themſelves purſuing the path to heaven, and aQuually 

found themſelves in the high road to riches and greatneſs. 

* Jhid. Alliance of Zurich with the cantons of Uri, Schweitz, and Under- 
wald, dated May 1, 1351, 67. 

+ See A Regulation of Parliament in an arret of March 19, 1409. Spirit of Laws. 
Theſe (ſays Monteſqweu) were the very beſt nights they could pitch upon: they 
"Th 5 & fo n 9 XXIV He quotes Baſil ad Amphilech. x 

e Jure Belli cis, Lib. II. 0 - , 
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CHAP XII. 
/ Fuſtice and Polity. 


NEXT to the care of — — one of the principal duties of 5 158. 


a nation relates to juſtice. They ought to employ their 
utmoſt attention in cauſing it to prevail in the ſtate, and to take 


proper meaſures for having it diſpenſed to every one in the moſt reiga. 


certain, the moſt ſpeedy, and the leaſt burthenſome manner. 
This obligation flows from the object 1 b _— in 
civil ſociety, and from the ſocial compact itſelf. e have ſeen 
(F 15) that men have bound themſelves by the engagements of 
ſociety, and conſented to diveſt themſelves, in its favour, of a 
part of their natural liberty, only with a view of peaceably en- 
joying what belongs to them, and obtaining juſtice with cer- 
tainty. The nation would therefore neglect her duty to herſelf, 
and deceive the individuals, if ſhe did not ſeriouſly endeavour to 
make the ſtricteſt juſtice prevail. This attention the owes to her 
own happineſs, repoſe, and proſperity. Confuſion, diſorder, and 
deſpondency, will ſoon ariſe in a ſtate, when the citizens are 
not ſure of eaſily and ſpeedily obtaining juſtice in all their diſ- 
putes: without this, the civil virtues will become extinguiſhed, 
and the ſociety weakened. 

There are two methods of making juſtice flouriſh, —good laws, 
and the attention of the ſuperiors to ſee them executed. In 
treating of the conſtitution of a ſtate (Chap. III.) we have al- 
ready ſhewn, that a nation ought to eſtabliſh juſt and wiſe laws, 
and have alſo pointed out the reaſons, why we cannot here enter 
into the particulars of thoſe laws. If men were always equally 
juſt, equitable, and enlightened, the laws of nature would doubt- 
eſs be ſufficient for ſociety. But ignorance, the illuſions of ſelf- 
love, and the violence of the paſſions, too often render theſe ſa- 
cred laws ineffectual. And we ſee, in conſequence, that all 
well-governed nations have perceived the neceſſity of enacting 
p_ laws. There is a neceſſity for general and formal regu- 
ations, that each may clearly know his own rights without be- 
ing miſled by ſelf-deception : ſometimes even it is neceſlary to 
deviate from natural equity, in order to prevent abuſes and 
frauds, and to accommodate ourſelves to circumſtances ; and 
ſince the ſenſation of duty has frequently ſo little influence on 
the heart of man, a penal ſanction becomes neceſlary, to give 
the laws their full efficacy, Thus is the law of nature converted 
into civil law *. It would be dangerous to commit the intereſts 
of the citizens to the mere diſcretion of thoſe who are to diſ- 
penſe juſtice. The legiſlator ſhould aſſiſt the underſtanding of 
the judges, force their prejudices and inclinations, and ſubdue 
their will, by fimple, fixed, and certain rules. Theſe again are 
the civil laws. 

* See a diſſertation on this ſubject, in the Zoifer Philoſophique, page 7. 1 
8 e 
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$ 169. The beſt laws are uſeleſs, if they be not obſerved The na. 
Toenforce tion ought then to take pains to ſupport them, and to cauſe them 
e to be reſpected and punctually executed: with this view ſhe 
cannot adopt meaſures too juſt, too extenſive, or too effectual; 

for hence, in a great degree, depend her happineſs, glory, and 


1 
6161. e have already obſerved (S 41) that the ſovereign, who te- 
Functions preſents a nation and is inveſted with its authority, is alſo charged 
and duties with its duties. An attention to make juſtice flouriſh. in the 
of the hl . 
prince in ſtate muſt then be one of the principal functions of the prince; 
thisreſpeR. and nothing can be more worthy of the lovereign majeſty. The 
emperor Juſtinian thus begins his book of the Inſtitutes : Impe. 
ratoriam maieſtatem non folum armis decoratam, ſed etiam legibus 
oportet eſſe armatam, ut utrumque tempus, & bellorum & pacis, 
refte poſſit gubernari. The degree of power intruſted by the 
nation to the head of the ſtate, is then 5 rule of his duties and 
his functions in the adminiſtration of juſtice. As the nation may 
either reſerve the legiſlative power to itſelf, or intruſt it to a ſelect 
body, —it has alſo a right, if ir thinks : roper, to eſtabliſh a ſu- 
preme tribunal to judge of all diſputes, independently of the 
prince, But the conductor of the ſtate muſt naturally have a 
conſiderable ſhare in legiſlation, and it may even be entirely in- 
truſted to him. In this laſt caſe, it is he who muſt eſtabliſh 
ſalutary laws, dictated by wiſdom and equity: but in all caſes, - 
he ſhould be the guardian of the law; he ſhould watch over 
thoſe who are inveſted with authority, and confine each indivi- 
dual within the bounds of duty. 

6 168, The executive power naturally belongs to the ſovereign, —to 
How he is every conductor * people: he is fuppoſed to be inveſted with 
= 26 it, in its fulleſt extent, when the fundamental laws do not re- 
oY ſtrict it. When the laws are eſtabliſhed, it is the prince's pro- 

vince to have them put in execution. To ſupport them with 
vigour, and to make a juſt application of them to all caſes that 
preſent themſelves, is what we call rendering juſtice. And this 
is the duty of the ſovereign, who is naturally the judge of his 
people. We have ſeen the chiefs of ſome ſmall ſtates perform 
theſe functions themſelves : but this cuſtom becomes inconve- 
nient, and even impoſſible, in a great kingdom. 

$ 163- The beſt and ſafeſt method of diſtributing juſtice is by eſta- 
He ourht to bliſhing judges, diſtinguiſhed by their integrity and knowledge, 
1 to take cogniſance of all the 4 that may ariſe between the 
and upright citizens. It is impotlible for the prince to take upon himſelf 
judge. this painful taſk: he cannot ſpare ſufficient time either for the 

thorough inveſtigation of all cauſes, or even for the acquiſition 
of the knowledge neceſſary to decide them. As the ſovereign 
cannot perſonally diſcharge all the functions of government, he 
thould, with a juſt diſcernment, reſerve to himſelf ſuch as he 
can ſucceſsfully perform, and are of moſt importance, —intruſt- 
ing the others to officers and magiſtrates who ſhall execute them 
under his authority. There is uo inconvenience in truſting the 

deciũon 
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deciſion of a law · ſuit to a body of prudent, honeſt, and enlight- 
ened men: on the contrary it is the beſt mode the prince can 
poſſibly adopt; and he fully acquits himſelf of the duty he owes 
to his people in this particular, when he gives them judges 
adorned with all the qualities ſuitable to miniſters of juſtice : he 
has then nothing more to do but to watch over their conduct, 
in order that they may not neglect their duty. 
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The eſtabliſhment of courts of juſtice is particularly neceſſary 5 $ 164, 

e Oorat- 
nary courts 
ſhould de- 


for the deciſion of all fiſcal cauſes, — that is to ſay, all the diſputes 
that may ariſe between the ſubjects on the one hand, and, on 
the other, the perſons who exert the profitable prerogatives of 
the prince. It would be very unbecoming, and highly impro- 
per for a prince, to take upon him to give judgment in his own 
cauſe:;—he cannot be too much on his guard againſt the illuſions 
of intereſt and ſelf-love ; and even though he were capable of 
reſiſting their influence, {till he ought not to expoſe his character 
to the raſh judgments of the multitude. Theſe important reaſons 
ought even to prevent his ſubmitting the deciſion of cauſes in 
which he is concerned, to the miniſters and counſellors particu- 
larly attached to his perſon, In all well-regulated ſtates, in 
countries that are really ſtates, and not the dominions of a de- 
ſpot, the ordinary tribunals decide all cauſes in which the ſove- 
reign is a party, with as much freedom as thoſe between private 

rſons. 

The end of all trials at law is juſtly to determine the diſputes 
that ariſe between the citizens. If, therefore, ſuits are proſe- 
cuted before an inferior judge, who examines all the circum- 


termine 


cauſes re- 
lating tothe 
revenue. 


9155. 
There 


ſtances and proofs relating to them, it is very proper, that, for ſupreme 


the greater ſafety, the party condemned ſhould be allowed to ap- 
peal to a ſuperior tribunal, where the ſentence of the former 


judge may be examined, and reverſed, if it appear to be ill- cauſes 


founded. But it is neceſſary that this ſupreme tribunal ſhould — . 


termined. 


have the authority of pronouncing a definitive ſentence without 
appeal : otherwiſe the whole proceeding will be vain, and the 
diſpute can never be determined. 

The cuſtom of having recourſe to the prince himſelf, by lay- 
ing a complaint at the foot of the throne, when the cauſe has 
been finally determined by a ſupreme court, appears to be ſub- 
ject to very great inconveniences. It is more eaſy to deceive the 
prince by ſpecious reaſons, than a number of magiſtrates well 


killed in the knowledge of the laws; and experience too plainly, 


ſhews, what powerful reſources are derived from favour and in- 
trigue in the courts of kings. If this practice be authoriſed by 
the laws of the ſtate, the prince ought always to fear that theſe 
complaints are only formed with a view of protraCting a ſuit, and 
procraſtinating a juſt condemnation. A juſt and wiſe ſovereign 
will not admit them without great caution; and if he re- 
verſes the ſentence that is complained of, he ought not to try 
the cauſe himſelf, but ſubmit it to the examination of another 
tribunal, as is the practice in France. The ruinous length w 

F theſe 


ought to be 
eſtabliſhed 


courts of 
juſtice. 
wherein 
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theſe proceedings authoriſes us to ſay, that it is more convenient 
and advantageous to the ſtate, to eſtabliſh a ſovereign tribuna], 
whoſe definitive decrees ſhould not be ſubject to a reverſal even 
by the prince himſelf. It is ſufficient for the ſecurity of juſtice, 
that the ſovereign keep a watchful eye over the judges and ma- 
giſtrates, in the ſame manner as he is bound to watch all the 
other officers inthe ſtate, - and that he have power to call to an 
account and to puniſh ſuch as are guilty of prevarication. | 
6166. When once this ſovereign tribunal is eſtabliſhed, the prince 
The prince cannot meddle with its decrees; and, in general, he is abſolutely 
_—_— obliged to preſerve and maintain the forms of juſtice, Every 
— of attempt to violate them is an aſſumption of arbitrary power, to 
juſtice. which it cannot be preſumed that any nation could ever lie 
intended to ſubjeCt itſelf. | 
When thoſe forms are defective, it is the buſineſs of the le- 
giſlator to reform them. This being done or procured in a 
manner agreeable to the fundamental laws, will be one of the 
moſt ſalutary benefits the ſovereign can beſtow upon his people, 
To preſerve the citizens from the danger of ruining themſelyes 
in defending their rights, — to repreſs and deſtroy that monſter, 
chicanery,—will be an- action more glorious in the eyes of the 
wiſe man, than all the exploits of a conqueror. 
9167. Juſtice is adminiſtered in the name of the ſovereign; the 
| The prince prince relies on the judgment of the courts, and, with good rea. 


nnd fon, looks _ their deciſions as ſound law and juſtice. His 
authorityof part in this branch of the government is then to maintain th: 


the judges. authority of the judges, and to cauſe their ſentences to be ext 
cuted; without which, they would be vain and deluſive; for 
juſtice would not be rendered to the citizens, 

9168. There is another kind of juſtice named attributive or diſtribu- 
Ot diſtribu- 4/2/2, which in general conſiſts in treating every one according 
tive jullice. to his deſerts. This virtue ought to regulate the diſtribution of 
— _ public employments, honours, and rewards in a ſtate. It is, in 
— the firſt place, a duty the nation owes to herſelf, to encourage 
ments and good citizens, to excite every one to virtue by honours and re- 
rewards. wards, and to intruſt with employments ſuch perſons only as ate 

capable of properly diſcharging them. In the next place, it 1 
a duty the nation owes to individuals, to ſhew herſelf duly atten- 
tive to reward and honour merit. Although a ſovereign has the 
power of diſtributing his favours and employments to whomſo- 
ever he pleaſes, and nobody has a perfect right to any poſt or 
—_—_— a man who by intenſe application has qualified him- 
ſelf to become uſeful to his country, and he who has rendered 
ſome ſignal ſervice to the ſtate, may juſtly complain if the prince 
overlooks them, in order to advance uſeleſs men without merit. 
This is treating them with an ingratitude that is wholly unjuſli- 
fiable, and adapted only to extinguiſh emulation. There is hardly 
any fault that in a courſe of time can become more prejudicial to 
a ſtate: it introduces into it a general relaxation; and its pul.ic 
affairs, being managed by incompetent hands, cannot fail p 
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de attended with ill-ſucceſs. A ene ſtate may ſupport 
itſelf for ſome time by its own weight; but at length it falls into 
decay; and this is perhaps one of the principal cauſes of thoſe 
revolutions obſervable in great empires. The ſovereign is atten- 
tive to the choice of thoſe he employs, while he feels himſelf 
obliged ro watch over his own fafety, and to be on his guard: 
but when once he thinks hiraſelf elevated to ſuch a pitch of great - 
neſs and power as leaves him nothing to fear, he follows his 
own caprice, and all yew oſſiges are diſtributed by favour. 

The puniſhment of tranſgreſſors commonly belongs to diſtri- 


F 169, 


Br 


butive juſtice, of which it is really a branch; ſince good order Puviſhment 


requires that malefactors ſhould be made to ſuffer the puniſh- ff 
ments they have deſerved. But if we would clearly eſtabliſh © 


this on its true foundations, we muſt recur to firſt principles. 


'anl- 
reſlors. 


The right of puniſhing, which in a ſtate of nature belongs to poundation 


each individual, is founded on the right of perſonal ſafety. of t 


force to provide for his own ſecurity, againſt thoſe who unjullly ''5' 


attack him. For this purpoſe, he may, when injured, inflict a 
puniſhment on the aggreſſor, as well with the view of putting 
it out of his power to injure him for the future, or of reforming 
him, as of reſtraining, by his example, all thoſe who might be 
tempted to imitate Rim. Now, when men unite in ſociety, — 
as the ſociety is thenceforward charged with the duty of pro- 
viding for the ſafety of its members, the individuals all reſign to 
it their private right of puniſhing. To the whole body, there- 
fore, it belongs to avenge private injuries, while it protects the 
citizens at large. And as it is a moral perſon, capable alſo of 
being injured, it has a right to provide for its own ſafety, by pu- 
niſhing thoſe who treſpaſs againſt it ;—that is to ſay, it has a 
right to puniſh public delinquents. Hence ariſes the right of 
the ſword, which belongs to a nation, or to its conductor. 
When the ſociety uſe it againſt another nation, they make war; 
when they exert it in puniſhing an individual, they exerciſe 
vindictive juſtice. Two things are to be conſidered in this part 
of government,—the laws, and their execution. 

It would be dangerous to leave the puniſhment of tranſgreſſors 


rity. The paſſions might interfere in a buſineſs which ought to 
be regulated only by juſtice and wiſdom. The puniſhment, pre- 
ordained for an evil action, lays a more effectual reſtraint on the 
wicked, than a vague fear, in which they may deceive them- 
ſelves. In ſhort, the people, who are commonly moved at the 
ſight of a ſuffering wretch, are better convinced of the juſtice of 
his puniſument, when it is inflicted by the laws themſelves. 
Every well-governed {tate ought then to have its laws for the pu- 
niſhment of criminals. It belongsto the legillative power, whatever 
that be, to eſtabliſh them with juſtice and wiſdom. But this is 
nat a proper place ior giving a general theory of them: we ſhall 
therefore ouly ſay, that each nation ought, in this as in every 

; other 


he right 


ani 


Every man has a right to preſerve himſelf from injury, and by 2 puniſn- 
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entirely to the diſcretion of thoſe who are inveſted with autho- SOON 
AWS. 


6171. 
Degree of 
ruuiſh- 
ment. 
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other inſtance, to chuſe ſuch laws as may beſt ſuit her peculizr 
circumſtances. 

We ſhall only make one obſervation, which is connected with 
the ſubject in hand, and relates to the degree of puniſhment, 
From the foundation even of the right of puniſhing, and from 
the lawful end of inflifting penalties, ariſes the neceſſity of 
keeping them within juit bounds. Since they are deſigned to 
procure the ſafety of the ſtate and of the citizens, they ought 
never to be extended beyond what that ſafety requires. To ſay 
that any puniſhment is juſt ſince the tranſgreſſor knew before. 
hand the penalty he was about to incur, 1s ufing a barbarous 
language, repugnant to humanity, and to the law of nature, 
which forbids our doing any ill to others, unleſs they lay us 
under the neceſſity of inflicting it in our own defence and for 


our own ſecurity. Whenever then a particular crime is not 
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Erecution 
of the laws. 


much to be feared in ſociety, as when the opportunities of com- 
mitting it are very rare, or when the ſubjects are not inclined 
to it, too rigorous puniſhments ought not to be uſed to ſuppreſ; 
it, Attention oupht alſo to be paid to the nature of the crime; 
and the puniſhment thould be proportioned to the degree of 
injury done to the public tranquillity and the ſafety of lociety, 
and the wickedneſs it ſuppoles in the criminal. 

Theſe maxims are not only dictated by juſtice and equity, but 
alſo as forcibly recommended by prudence and the art of govern- 
ment. Experience ſhews us, that the imagination becomes fa. 
miliariſed to objects which are frequently preſented to it. If, 
therefore, terrible puniſhments are multiplied, the people will 
become daily leſs affected by them, and at length contract, lik: 
the Japaneſe, a ſavage and ferocious charaCter :—theſe bloody 
ſpectacles will then no longer produce the effect deſigned; for 
they will ceaſe to terrify the wicked. It is with theſe examples 
as with honours:—a prince who multiplies titles and diſtine- 
tions to exceſs, ſoon depreciates them, and makes an injudicious 
uſe of one of the moſt powerful and convenient ſprings of 
government. When we recollect the practice of the ancient 
Romans with reſpeCt to criminals, —when we reflect on their 
ſcrupulous attention to ſpare the blood of the citizens, - we cat- 
not fail to be ſtruck at ſeeing with how little ceremony it 1 
— ſhed in the generality of ſtates. Was then the Ro- 
man republic but ill governed? Does better order and greater 
ſecurity reign among us ?—lt is not ſo much the cruelty of the 
puniſhments, as a ſtrict punctuality in enforcing the penal code, 
that keeps mankind within the bounds of duty: and if ſimple 
robbery is puniſhed with death, what further puniſhment is te- 
ſerved to check the hand of the murderer ? 

The execution of the laws belongs to the conductor of the 
ſtate: he is intruſted with the care of it, and is indiſpenſably 
obliged to diſcharge it with wiſdom. The prince then is to {ce 


that the criminal laws be put in execution; but he is not to. 


attempt in his own perſon to try the guilty. Beſides the reaſc 18 
we 
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we have already alleged in treating of civil cauſes, and which are 
of ſtill greater weight in regard to thoſe of a criminal nature, — 
to appear in the character of a judge pronouncing ſentence on 
a wretched criminal, would ill become the majeſty of the ſove- 


reign, who ought in every thing to appear as the father of his 


people. It is a very wiſe maxim commonly received in France, 
that the prince ought to reſerve to himſelf all matters of favour, 
and leave it to the magiſtrates to execute the rigour of juſtice. 
But then juſtice ought to be exerciſed in his name, and under 
his authority. A good prince will keep a watchful eye over the 
conduct of the magiſtrates; he will oblige them to obſerve ſcru- 
pulouſly the eſtabliſhed forms, and will himſelf take care never 
to break through them. Every ſovereign who neglects or vio- 
lates the forms of juſtice in the proſecution of criminals, makes 
large ſtrides towards tyranny : and the liberty of the citizens is 
at an end, when once they ceaſe to be certain that they cannot 
be condemned, except in purſuance of the laws, according to 
the eſtabliſhed forms, and by their ordinary judges. The cuſtom 
of committing the trial of the accuſed party to commiſſioners 
choſen at the pleaſure of the court, was the tyrannical invention 
of ſome miniſters who abuſed the authority of their maſter. 
By this irregular and odious procedure, a famous miniſter always 
ſucceeded in deſtroying his enemies. A good prince will never 


give his conſent to ſuch a proceeding, if he has ſufficient diſ- 


cernment to foreſee the dreadful abuſe his miniſters may make 
of it. If the prince ought not to paſs ſentence himſelf, for 
the ſame reaſon, he ought not to aggravate the ſentence paſſed 
by the judges. 


The very nature of government requires that the executor of 6 173. 
the laws ſhould have the power of diſpenſing with them, when Right of 


this may be done without injury to any perſon, and in certain 7 


particular caſes where the welfare of tlie ſtate requires an ex- 
ception. Hence the right of granting pardons is one of the at- 
tributes of ſovereignty. But, in his whole conduct, in his ſeve- 
rity as well as in his mercy, the ſovereign ought to have no other 
object in view than the greater advantage of ſociety. A wiſe 
prince knows how to reconcile juſtice with clemency, the care 
of the public ſafety, with that pity which is due to the unfor- 
tunate. 


The internal police conſiſts in the attention of the prince and 


magiſtretes to preſerve every thing in order. Wiſe regulations Internal 
ought to preſcribe whatever will beſt contribute to the public Ps 


ſafety, utility and convenience; and thoſe who are inveſted with 
authority cannot be too attentive to enforce them. By a wiſe 
police, the ſovereign accuſtoms the people to order and obedi- 
ence, and prelerves peace, tranquillity, and concord among the 
citizens. The mayiitrates of Holland are ſaid to poſſeſs extra- 
ordinary talents in this reſpect :—a better police prevails in their 
cities, and even their eſtabiiſhments in the Indies, than in any 
other places in the known world. 
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"A. 16. Laws and the authority of the magiſtrates having been uh. 
lk, = ſtituted-in the room of private war, the conductor of a nation 
bat, ought not to ſufler individuals to attempt to do themſe!yey 


juſtice, when they can have recourſe to the magiltrates. Duel. 
ling that ſpecies of combat, in which the parties engage on 
account of a private quarrel—is a manifeſt diforder, repugnant 
to the ends of civil ſociety. This phrenzy was unknown to the 
ancient Greeks and Romans, who raiſed to ſuch a height the 
glory of their arms: we received it from barbarous nations who 
knew no other law but the ſword. Louis XIV. deſerves the 
greatell praiſe for his endeavours to aboliſh this ſavage cu. 
tom. 
> rage But why was not that prince made ſenſible that the moſt 
puttin a ſevete puniſhments were incapable of curing the rage for duel 
ſtop ro this ling? They did not reach the ſource of the evil; and ſince a 
«order. ridiculous prejudice had perſuaded all the nobility and gentlemen 
of the army, that a man who wears a ſword is bound in honour 
to avenge, with his own hand, the leaſt injury he has received; 
this is the principle on which it is proper to proceed. We muſt 
deſtroy this prejudice, or re{train it by a motive of the ſame na- 
ture. While a nobleman, by obeying the law, ſhall be regarde! 
by his equals as a coward and as a man diſhonoured,—while an 
officer in the ſame caſe ſhall be forced to quit the ſervice,—can 
you hinder his fighting by threatening him with death ? Ou the 
contrary, he will place a part of —— in doubly expoſing 
his life, in order to waſh away the affront. And certainly, while 
the prejudice ſubſiſts, while a nobleman or an officer cannot att 
in oppoſition to it, without embittering the reſt of his lite, 1 de 
not know whether we can juitly puniſh him who is forced to 
ſubmit to its tyranny, or whether he be very guilty with reſpect to 
morality. That worldly honour, be it as falſe and chimerical as 
you pleaſe, is to him a ſubſtantial and neceſſary poſſeſſion, lince 
without it, he can neither live with his equals, nor exercilc a 
rofeſſion that is often his only reſource. When therefore any 
inſolent fellow would unjultly raviſh from him that chimera ſo 
eſteemed and ſo neceſſary, why may he not defend it as he would 
his life and property againſt a robber? As the ſtate does net 
permit an individual to purſue with arms in his hand the uſurper 
of his property, becauſe he may obtain juſtice from the magi- 
{trate,-—ſo, if the ſovereign will not allow him to draw his 
{word againſt the man from whom he has received an inſult, ! 
he ought neceſſarily to take ſuch meaſures that the paticnce and 
obedience of the citizen who has been inſulted, ſhall not prove 
prejudicial to him. Socicty cannot deprive man of his natural 
right of making war againſt an aggreſſor, without furniſhing him 
with ſome other mcaus of ſecuring himſclf from the evil his 
enemy would do him. On all thoſe occaſions where the public 
authority cannot lend us its aſhitance, we reſume our original 
and natural right of ſelſ-defence. Thus a traveller may, with- 


out heſitation, kill the robber who attacks him on the highwa, 3 
: becaule 
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becauſe it would, at that moment, be in vain for him to im- 
plore the protection of the laws and of the magiſtrate. Thus a 
chaſte virgin would be praiſed for taking away the life of a brutal 
raviſher who attempted to force her to his deſires. 

Till men have got rid of this Gothic idea, that honour obliges 


them, even in contempt of the laws, to avenge their perſonal 


injuries with their own hands, the moſt effectual method of put - 
ting a ſtop to the effects of this prejudice would perhaps be to 
make a total diſtinction between the offended and the aggreſſor, 
to pardon the former without diſſiculty, when it appears that 


his honour has been really attacked, —and to exerciſe juſtice 


without mercy on the party who has committed the outrage. 
And as to thoſe who draw the ſword for trifles and punctilios, 
for little piques or railleries in which honour is not concerned, I 
would have them ſeverely puniſhed. By this means a reſtraint 
would be put on thoſe peeviſh and inſolent folks, who often re- 
duce even the moſt moderate men to a neceſſity of chaſtiſing 
them. Every one would be on his guard, to avoid being con- 
ſidered as the aggreſſor; and with a view to gain the advantage 
of engaging in duel (if unavoidable) without incurring the pe- 
nalties of the law, both parties would curb their paſſions ; by 
which means the quarrel would fall of itfelf, and be attended 
with no conſequences. It frequently happens that a bully is at 
bottom a coward; he gives himſelf haughty airs, and offers in- 
ſult, in hopes that the rigour of the law will oblige peopie to 
put up with his infolence. And what is the conſequence ?—A 
man of ſpirit will run every riſk, rather than ſubmit to be in- 
ſulted ;—the aggreſſor dares not recede: and a combat enſuzs, 
which would not have taken place, if the latter could have 
once imagined that there was nothing to prevent the other from 
chaſtiſing him ſor his preſumption, —the offended perſon being 
acquitted by the ſame law that condemns the aggretlor. 

o this firit law, whoſe efficacy would, I doubt not, be ſoon 
proved by experience, it would be proper to add the following 
regulations :—1., Since it is an eſtabliſhed cuſtom that the no- 
bility and military men ſhould appear armed even in time of 
peace, care ſhould be taken to enforce a rigid obſervance of the 
laws which allow the privilege of wearing ſwords to theſe two 
orders of men only. 2. It would be proper to eſtabliſh a par- 
ticular court, to determine, in a ſummary manner, all affairs of 
honour between perſons of theſe two orders. The marſhals* 
court in France is in poſſeſſion of this power; and it might be 
inveſted with it in a more formal manner and to a greater ex— 
tent. The governors of provinces and ſtrong places, with their 
general oſſicers, —the colonels and captains of each regiment, — 
might, in this particular, act as deputies to the marſhals. Theſe 
courts, each in its own department, ſhould alone confer the 
right of wearing a ſword, Every nobleman at ſixteen or eighteen 
years of age, and every ſoldier at his entrance into the regi- 
ment, ſhould be obliged to appear before the court to receive 

G 3 the 


86 


OF JUSTICE, &. B. I. ch. Xin. 


the ſword. 3. On its being there delivered to him, he ſhould 
be informed, that it is intruſied to him only for the defence of 
his country; and care might be taken to inſpire him with true 
ideas of honour. 4. It appcars to me of great importance, to 
eſtabliſh, for different caſ*s. puniſhments of a different nature, 
Whoever ſhould fo far forget himſelf, as, either by word or 
deed, to inſult a man who wears a ſword, might be degraded 
from the rank of nobility, deprived of the privilege of carrying 
arms, and ſubjected to corporal puniſhment,—even the puniſh. 
ment of death, according to the groſſneſs of the inſult : and, 25 
I before obſerved, no favour ſhould be ſhewn to the offender in 
caſe a duel was the conſequence, while at the ſame time the 
other party ſhould ſtand fully acquitted. Thoſe who fight on 
flight occaſions, I would not have condemned to death, unleſs in 
ſuch caſes where the author of the quarrel, — he, I mean, who car. 
ried it ſo far as to draw his ſword, or to give the challenge, —has 
killed his adverſary. People hope to eſcape puniſhment, when 
it is too ſevere; and, beſides, a capital puniſhment, in ſuch 
caſes, is not conſidered as infamous. But let them be ignomi- 
niouſly degraded from the rank of nobility and the uſe of arms, 
and for ever deprived of the right of wearing a ſword, without 
the leaſt hope of pardon : this would be the moſt proper method 
to reſtrain men of ſpirit, provided that due care was taken to 
make a diſtinction between different offenders, according to the 
degree of the offence. As to perſons below the rank of nobility, 
and who do not belong to the army, their quarrels ſhould be left 
to the copniſance of the ordinary courts, which, in caſe of 
bloodſhed, ſhould puniſh the offenders according to the com- 
mon laws againſt violence and murder. It ſhould be the ſame 
with reſpect to any quarrel that might ariſe between a com- 
moner and a man entitled to carry arms: it is the buſineſs of 
the ordinary magiſtrate to preſerve order and peace between 
thoſe two claſſes of men, wh» cannot have any points of honour 
to ſettle, the one with the other. To protect the people againſt 
the violence of thoſe who wear the ſword, and to punith the 
former ſeverely, if they ſhould dare to inſult the latter, ſhould 
further be, as it is at preſent, the buſineſs of the magiſtrate. 

I am ſanguine enough to belicve that theſe regulations, and 
this method of proceeding, if ſtrictly adhered to, would extir- 

ate that monſter, duelling, which the molt ſevere laws hare 
Con unable to reſtrain. T = go to the ſource of the evil by 
preventing quarrels, and oppoſe a lively ſenſation of true and 
real honour to that falſe and punctilious honour which occa- 
ſions the ipilling of ſu much blood. It would be worthy a great 
monarch to make a trial of it: its fucceſs would immortaliſe his 
name; and by the bare attempt he would merit the love and 
gratitude of his people. 
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CHAP. XIV. 


The third Objeft of a good Government,—t9 fartify itſelf againſt 


external Attacks. 
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WE have treated at large of what relates to the felicity of a $5 177. 


nation: the ſubject is equally copious and complicated. 


A nation 
ght to 


Let us now proceed to a third diviſion of the duties which a fortiſyitſelf 
nation owes to itſelf, —a third object of good government. One againſt e 
of the ends of political ſociety is to defend itſelf with its com- ternal at- 


bined ſtrength againſt all external inſult or violence (5 15). 
the ſociety is not in a condition to repulſe an aggreflor, it is 
very imperfect, —it is unequal to the principal object of its deſti- 
nation, and cannot long ſubliſt. 'The nation ought to put itſelf 
in ſuch a ſtate as to be able to repel and humble an unjuſt eue- 
my: this is an important duty, which the care of its own per 
tection, and even of its preſervation, impoſes both on the ſtate 
and its conductor. 

It is its ſtrength alone that can enable a nation to repulſe all 
aggreſſors, to ſecure its rights, and render itſelf every where re- 
ſpectable. It is called upon by every poſſible motive, to neglect 
no circumſtance that can tend to place it in this happy ſituation. 
The itrength of a ſtare conſiſts in three things, —the number of 
the citizens, their military virtues, and their riches. Under 
this laſt article we may comprehend fortreſſes, artillery, arms, 
horſes, ammunition, and, in general, all that immenſe apparatus 
at preſent neceſſary in war, ſince they can all be procured with 
money. 

To increaſe the number of the citizens as far as it is poſſible or 
convenient, is then one of the firſt objects that claim the attentive 
care of the ſtate or its conductor: and this will be ſucceſsfully ef- 
tected by complying with the obligation to procure the country a 
plenty of the necefſarics of life, by enabling the people to ſupport 
their families with the fruits of their labour, by giving proper di- 
rections that the poorer claſſes, and eſpecially te huſbandmen, 
be not haraſſed and opprefied by the levying of taxes, —by 
governing with mildneſs, and in a manner, which, inſtead of 
aguiting and diſperſing the preſent ſubjects of the ſtate, ſhall 
rather attract new ones,—and, finally, by encouraging mar- 
nage, after the example of the Romans. That nation, fo at- 
teutixe to every thing capable of increaſing and ſupporting their 
power, made wiſe laws againſt celibacy (as we have already ob- 
lerved in g 149), and granted privileges and exemptions to mar- 
ried men, particularly to thoſe who had numerous families: 
laws that were equally wiſe and juſt, ſince a citizen who rears 
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ſubjects for the ſtate, has a right to expect more favour from it 
than the man who chuſes to live for himſelf alone *. 

Every thing tending to depopulate a country is a defect in 3 
ſtate not overttock-d with inhabitants. We have already ſpoken 
of convents and the celibacy of prieſts, It is ſtrange that eſta- 
bliſkments, fo directly repugnant to the duties of a man and a 
Citizen, as well as to the advantage and ſafety of ſociety, ſhould 
lave found ſuch favour, and that princes, inſtead of oppoling 
them as it was their duty to do, ſhould have protected and en. 
riched them. A ſyſtem of policy, that dextrouſly took advantage 
of ſuperſtition to extend its own power, led princes and ſubjects 
allray, cauſed them to miſtake their real duties, and blinded 
lovereigns even with reſpect to their own intereſt. Experience 
ſecms at length to have opened the eyes of nations and their 
conductors the pope himſelf (let us mention it to the honour 
of Benedict XIV.) endeavours gradually to reform fo palpable 
an abuſe ; by his orders, none in his dominions are any longer 
permitted to take the vow of celibacy before they are twenty. 
five years of age. That wife pontiff gives the ſovereigns of his 
communion a falutary example; he invites them to attend at 
length to the ſaſcty of their ſtates, - to narrow at leaſt, if they 
cannot entirely cloſe up, the avenues of that ſink that drains 
their dominions. Take a view of Germany; and there, in 
countries which are in all other reſpects upon an equal footing, 
you will ſ-e the proteſtant ſtates twice as populous as the ca- 
tholic ones, Compare the deſert ſtate of Spain with that of 
England teeming with inhabitants :—(urvey many fine provinces, 
even in France, deſtitute of hands to till the foil z—and 
then tell me, whether the many thouſands of both ſexes, who 
are now locked up in convents, would not ferve God and their 
country infinitely better, by peopling thoſe fertile plains with 
uſeful cultivators? It is true, indeed, that the catholic cantons 
of Switzerland are nevertheleſs very populous : but this 13 
owing to a profound peace, and the nature of the government, 
which abundantly repair the loſſes occalioned by convents. 
Liberty is able to remedy the greateſt evils; it is the ſoul of a 
ſlate, and was with great juſtice called by the Romans alma 
Libertas. | 

A cowardly and undiſciplined multitude are incapable of re- 
pulling a warlike enemy: the ſtrength of the ſtate conſiſts leſs 
in the number than the military virtues of its citizens. Valour, 
that heroic virtue which makes us undauntedly encounter danger 


lt is impoſſible to ſuppreſs the emotions of indignation that ariſe on reading 
what ſme of the fathers of the church have written againſt marriage and in 
our of celibacy. 4 Videtur eſſe matrimouii et ftupri differentia | ſays Tertul- 
lon): ſed utrobique eſt communicatio +. Ergo, inquis, et primas nuptias damnas? 
Nec imm- ito, quoniam et iplz conſtant ex eo quod eſt ſtuprum. ExH0k7, Car 
TIT. And thus Jerome: “ Hane tantum efle differentiam inter uxorem et ſcot- 
tum, quod tolerabilius fit uni eſſe proſtitutam quam pluribus,” 
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in defence of our country, is the firmeſt ſupport of the ſtate: 
it renders it formidable to its enemies, and often even faves it 
the trouble of defending itſelf. A ſtate whoſe reputation in this 
reſpect is once well eſtabliſhed, will be ſeldom attacked, if it 
does not provoke other ſtates by its enterpriſes. For above two 
centuries the Swiſs have enjoyed a profound peace, while the 
din of arms reſounded all around them, and the reſt of Europe 
was deſolated by the ravages of war, Nature gives the founda- 
tion of valour; but various cauſes may animate it, weaken it, 
and even deſtroy it. A nation ought then to ſeck after and cul- 
tivate a virtue fo uſeful; and a prudent ſovereign will take all 
poſſible meaſures to inſpire his ſubjects with it: his wiſdom 
will point out to him the means. It is this generous flame that 
animates the Freach nobility: fired with a love of glory and of 
their country, they fly to battle, and cheerſully ſpill their blood 
in the field of honour. To what an extent would they not 
carry their conqueſts, if that kingdom were ſurrounded by na- 
tions leſs warlike ! The Briton, generous and intrepid, reſem- 
bles a lion in combat; and in general, the nations of Europe 
ſurpaſs in bravery all the other people upon earth. 

zut valour alone is not always ſucceſsful in war: conſtant 
ſucceſs can only be obtained by an aſſemblage of all the military 
virtues. Hiſtory ſhews us the importance of ability in the com- 
manders, of military diſcipline, frugality, bodily ſtrength, dex- 
terity, and being inured to fatigue and labour. Theſe are fo 
many diſtinct branches which a nation ought carefully to culti- 
vate. It was the aſſemblage of all theſe that raiſed ſo high the 
glory of the Romans, and rendered them the malters of the 
world. It were a miſtake to ſuppole that valour alone pro- 
duced thoſe illuſtrious exploits of the ancient 5wils,—the victo- 
ries of Morgarten, Sempach, Laupen, Morat, and many others. 
The Swiſs not only fought with intrepidity: they ſtudied the 
art of war, — they inured themlelves to its toils, they aceuſ- 
tomed themſelves to the practice of all its manocuvres,—and 
their very love of liberty made them ſubmit to a diſcipline which 
could alone ſecure to them that treaſure, and ſave their country. 
Their troops were no leſs celebrated for their diicipline than 
their bravery. Mezeray, after having given an account of the 
behaviour of the Swils at the battle of Dreux, adds theſe re- 
markable words: © in the opinion of all the othcers of both 
* ſides who were preſent, the Swiſs, in that battle, under ever 
“e tria}, againſt infantry and cavalry, againſt French and —_ 
“Germans, gained the palm for military diſcipline, and acquired 


the reputation of being the beſt infantry in the world *. 


Finally, the wealth of a nation conſtitutes a conſiderable part 
of its power, eſpecially in modern times, when war requires 
ſuch immenſe expenſes. It is not ſimply in the revenues of the 
lovercign, or the public treaſure, that the riches of a nation 


+ Hiſtory of France, Vol. II. p. 888. 
conſiſt 
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conſiſt: its opulence is alſo rated from the wealth of individuals, 
We commonly call a nation rich, when it contains a great num. 
ber of citizens in eaſy and affluent circumſtances. The wealth 
of private perſons really increaſes the ſtrength of the nation; 
ſince they are capable of contributing large ſums towards ſup. 
plying the neceſſities of the ſtate, and that, in a caſe of ex. 
tremity, the ſovereign may even employ all the riches of his 
ſubjects in the defence, and for the ſafety of the ſtate, in virtue 
of the ſupreme command with which he is inveſted, as we ſhall 
hereafter ſhew. The nation then ought ro endeavour to acquire 
thoſe public and private riches, that are of ſuch uſe to it: and 
this is a new reaſon for encouraging a commerce with other 
nations, which is the ſource from whence they flow,—and a new 
motive for the ſovereign to keep a watchful eye over the different 
branches of foreign trade carried on by his ſubjects, in order 
that he may preſerve and protect the profitable branches, and 
cut off thoſe that occaſion the exportation of gold and filver. 

- © 133 It is requiſite that the ſtate ſhould poſſeſs an income propor: 
Public 1© tiorate to its neceſſary expenditures. That income may be 
venues, and FL . e WE ee Fr 1 
— upplied by various means,—by lands reſerved for that purpoſe, 

by contributions, taxes of different kinds, &c.—but of this ſub- 
ject we ſhall treat in another place. 

6 184. We have here ſummed up the principal ingredients that con- 
(ne Sr ſtitute that ſtrength which a nation ought to augment and im- 
ougnt 7. prove.—Can it be neceſſary to add the obſervation, that this 
irs power deſirable object is not to be purſued by any other methods than 
by illegal ſuch as are juſt and innocent? A laudable end is not ſufficient 
means. to ſanctify the means; for theſe ought to be in their own nature 

lawful. The law of nature cannot contradict itſelf: if it for- 
bids an action as unjuſt or diſhoneſt in its own nature, it can 
never permit it for any purpoſe whatever. And therefore 
in thoſe cafes where that object, in itſelf ſo valuable and fo 
praiſeworthy, cannot be attained without employing unlawful 
means, it ought to be conſidered as unattainable, and conſc- 
quently be relinquiſhed. Thus we ſhall ſhew, in treating of the 
juſt cauſes of war, that a nation is not allowed to attack an- 
other with a view to aggrandiſe itſelf by ſubduing and giving 
law to the latter. This is juſt the ſame as if a private perſon 
ſhould attempt to enrich himſelf by ſeizing his neighbour's 


property. . 


9 186. The power of a nation is relative, and ought to be meaſured 
Power is by that of its neighbours, or of all the nations from whom it 
_ has any thing to fear. The ſtate is ſufficiently powerful, when 

it is capable of cauſing itſelf to be reſpected, and of repelling 
whoever would attack it. It may be placed in this happy ſitua- 
tion, either by keeping up its own ſtrength equal or even ſupe- 
rior to that of its neighbours,—or by preventing their riſing to 
a predominant and formidable power. But we cannot ſhew here, 
in what caſes, and by what means, a ſtate may juſtly ſet bounds 


to the power of another: it is neceſſary firſt to explain the duties 
0 
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of a nation towards others, in order to combine them afterwards 
with its duties towards itſelf. For the preſent we ſhall only ob- 
ſerre that a nation, while it obeys the dictates of prudence and 

wiſe policy in this inſtance, ought never to loſe fight of the 


| maxims of juſtice, 


CHAP. XV. 


Of the Glory of a Nation. 
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| THE glory of a nation is intimately connected with its power, $ 186. 


and indeed forms a conſiderable part of it. It is this bril- _— 
Fant advantage that procures it the eſteem of other nations, 85 


and renders it reſpectable to its neighbours. A nation whoſe 
reputation is well eſtabliſhed, —eſpecially one whoſe glory is 
illuſtrious, —is courted by all ſovereigns: they deſire its friend- 
hip, and are afraid of offending it. Its friends, and thoſe who 
wiſh to become ſo, favour its enterpriſes, and thoſe who envy 
its proſperity are afraid to ſhew their ill-will. 

It is then of great advantage to a nation to eſtabliſh its re- 


favourable opinion of men of wiſdom and diſcernment ; it is ac- 


5 187. 
putation and glory: hence this becomes one of the moſt im- Duty of the 
portant of the duties it owes to itſelf. True glory conſiſts in the en. 


quired by the virtues or good qualities of the head and the heart, How true 


and by great actions which are the fruits of thoſe virtues. A glory is ac 
nation may have a two-fold claim to it—firſt, by what it does“ 


in its national character, by the conduct of thoſe who have the 
adminiſtration of its affairs, and are inveſted with its authority 
and government,—and, ſecondly, by the merit of the individuals 
of whom the nation is compoſed. 


A prince, a ſovereign of whatever kind, being bound to exert « 188. 
every etfort for the good of the nation, is doubtleſs obliged to ex- Duty of the 


tend its glory, as far as lies in his power. We have ſeen that his Prince. 


duty is to labour after the perfection of the ſtate, and of the peo- 
pie who are ſubject to him: by that means he will make — 
merit a good reputation and glory. He ought always to have 
this object in view in every thing he undertakes, and in the uſe 
he makes of his power. t him, in all his actions, diſplay juſ- 
tice, moderation, and greatneſs of ſoul : and he will thus acquire 
for himſelf and his people a name reſpected by the univerſe, and 
not leſs uſeful than glorious. The glor of Henry IV. ſaved 
France: in the deplorable ſtate in which he found affairs, his 
virtues gave animation to the loyal part of his ſubjects, and en- 
couraged ſoreign nations to lend bim their aſſiſtance, and to 
enter into an alliance with him againſt the ambitious Spaniards. 
In his circumſtances, a weak prince of little eſtimation would 
have been abandoned by all the world ; people would have been 
alraid of being involved in his ruin. 

Beſides 
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Beſides the virtues which conſtitute the glory of princes as well 
as of private perſons, there is a dignity and decorum that par. 
ticularly belong to the ſupreme rank, and which a ſovereign 
ought to obſerve with the greateſt care. He cannot negeck 
them without degrading himſelf, and caſting a ſtain upon the 
ſtate. Every thing that emanates from the throne ought tg 
bear the character of purity, nobleneſs, and greatneſs. What 
an idea do we conceive of a people, when we fee their fore. 
reign diſplay in his public acts a meanneſs of ſentiment, b 
which a private perſon would think himſelf diſgraced ! All the 
maje{ty of the nation reſides in the perſon of the prince :--what 
then mult become of it if he proſtitutes it, or ſuſſers it to be 
proſtituted by thoſe who ſpeak and act in his name? The mi. 
niſter who puts into his maſter's mouth a language unworthy of 
him, deſerves to be turned out of office wich every mark of ig. 
nominy. 

'The reputation of individuals is, by a common and natural 


Puty cf the mode of ſpeaking and thinking, made to reflect on the whole 


citizens. 
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nation. In general we attribute a virtue or a vice to a people, 
when that vice or that virtue is frequently obſerved among then, 
We ſay that a nation is warlike, when it produces a great num- 
ber of brave warriors,—that it is learned, when there are many 
learned men among the citizens,—and that it excels in the arts, 
when it produces many able artiſts: on the other hand, we call 
it cowardly, lazy or ſtupid, when men of thoſe characters are 
more numerous there than elſewhere. The citizens, being 
obliged to labour with all their might to promote the welfare and 
advantage of their country, not only owe to themſclres the care 
of deſerving a good reputation, but they alfo owe it to the na- 
tion, whoſe glory is fo liable to be influenced by theirs. Ba on, 
Newton, Deſcartes, Leibnitz, and Bernouilli, have each done 
honour to his native country, and eſſentially benefited it by the 
glory he acquired. Great miniſters, and great generals,—an 
Oxenſtiern, a Turenne, a Marlborough, a Ruyter,—tcrv- their 
country in a double capacity, both by their actions, and by their 
glory. On the other hand, the fear of reflecting a diſgrace on 
his country will furniſh the good citizen with a new motive for 
abitaining from every diſhonourable action. And the prince 
ought not to ſulter his ſubjects to give themſelves up to vices Ca» 
pable of bringing infamy on the nation, or even of imply tarniſh- 
ing the brightneſs of its glory :—he has a right to ſuppreſs an to 
puniſh ſcandalous enormities, which do a real injury to the 
ſtate, 

The example of the Swiſs is very capable of ſhewing how ad- 


Example of yantageous glory may prove to a nation. The high reputation 


thc Swils. 


they have acquired for their valour, and which they {till glc- 
riouſly ſupport, has preſerved them in peace for above two cen- 
turies, and rendered all the powers of Europe deſirous of their 
aiſiſtance. Louis XI. while dauphin, was witneſs of the prodt- 


gies of valour they performed at the battle of St. 1 
aue; 
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Biſſe, and he immediately formed the deſign of cloſely attaching 
to his interelt ſo intrepid a nation . The twelve hundred gal- 
Iant heroes, who on this occaſion attacked an army ot between 
fif:y and fixty thouſand veteran troops, firſt defeated the van- 

aard of the Armagnacs, which was eighteen thouſand ſtrong ; 
alterwards raſhly engaging the main body of the army, they per- 
"hed almoſt to a man, without being able to complete their 
victory t. But beſides their terrifying the enemy, and pre- 
ſerving Switzerland from a ruinous invaſion, they rendered her 
e-ntial ſervice by the glory they acquired for her arms. A re- 
putation for an inviolable hidelity is no leſs advantageous to that 
nation; and they have at all times been jealous of preſerving it. 
The canton of Zug puniſhed with death that unworthy ſoldier 
who betrayed the confidence of the duke of Milan by diſco- 
rering that prince to the French, when, to eſcape them, he had 
diſguiſed himſelf in the habit of the Swiſs and placed himſelf in 
their ranks as they were marching out of Novara g. 
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Since the glory of a nation 1s a real and ſubitantial advantage, 5 107 
ſhe has a right to defend it, as well as her other advantages. He Attacking 


who attacks her glory does her an injury; and ſhe has a right to 


the glory of 


a nation is 


exact of him, even by force of arms, a juſt reparation, We doingher an 
cannot then condemn thoſe meaſures ſometimes taken by ſove- injury. 


reigns to ſupport or avenge the dignity of their crown, They 
are equally juſt and neceſſary. If, when they do not proceed 
from too lofty pretenſions, we attribute them to a vain pride, 
we only betray the groſſeſt ignorance of the art of reigaing, and 
deſpiſe one of the firmeſt ſupports of the greatneſs and fatety of 
a ſtate. 


CHAP. XVI. 


Of the Protection ſought by a Nation, and its voluntary Submiſſion 


ty a forcign Power. 


\ HEN a nation is not capable of preſerving herſelf from in- 

ſult and opprethon, ſhe may procure the protection of a 
more powerful ſtate, If ſhe obtains this by only engaging to per- 
form certain articles, as, to pay a tribute in return for the ſafety 
obtained, to furnith her protector with troops, and to embark 
in all his wars as a joint concern, but {till reſerving to herſelf the 
right of adminiſtering her own government at pleaſure,—it is a 


1 See the Memoirs of Commines. 

} Of this ſmall army, © eleven hundred and fifty-eizht were counted dead on 
* the fiel?, and thirty-two wounded, Twelve mea only eſcaped, who wers 
conſidered by their countrymen as cowards, that hid preferred a life of ſhame 
* to the honour of dying for their country.“ Hiſtory of the Helvetic Confederacy, 
by M. 4. Watteville, Vol. J. p. 250.— [ſchudi, p. 425. 

+ Vogel's Hiſtorical and Pol tical Treatiſe of che Alliautes between France and 
the Ilirtecn Cantons, pag. 75, 76. 


ſimple 


$ 191, 
Protection, 
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ſimple treaty of protection, that does not at all derogate ſrom 
her ſovereignty, and differs not from the ordinary treaties of al. 
lance otherwiſe than as it creates a difference in the dignity of 
the contracting parties. 

9193. But this matter is ſometimes carried ſtill farther : and althouy| 
2 a nation is under an obligation to preſerve with the utmoſt care 
of one na- the liberty and independence it inherits from nature,—yet, when 
ti-nto an- it has not ſufficient ſtrength of itfelf, and feels itſelf unable to 
other. reſiſt its enemies, it may lawfully ſubject itſelf to a more power. 

ful nation on certain conditions agreed to by both parties: and 
the compact or treaty of ſubmiſſion will thenceforward be the 
meaſure and rule of the rights of each. For ſince the people 
who enter into ſubjection reſign a right which naturally belongs 
to them, and transfer it to the other nation, they are perfecli 
at liberty to annex what conditions they pleaſe to this transfer; 
and the other party, by accepting their ſubmiſſion on this ſooting, 
engages to oblerve rel:giouſly all the clauſes of the treaty. 

6 194, 'This ſubmiſſion may be varied to infinity, according to the 
__ will of the contracting parties : it may either leave the inferior 
ſubmiſſion, Nation a part of the ſovereignty, reſtraining it only in certain 

reſpects,—or it may totally aboliſh it, ſo that the ſuperior nation 
ſhall become the ſovereign of the other,—or, finally, the leſſer 
nation may be incorporated with the greater, in order thence- 
forward to form with it but one and the ſame ſtate : and then 
the citizens of the former will have the ſame privileges as thoſ: 
with whom they are united. The Roman hiſtory furniſhes ex- 
amples of each of theſe three kinds of ſubmiſſhon,—1. the 2lliz 
of the Roman people, ſuch as the inhabitants of Latium wer: 
for a long time, who, in ſeveral reſpects, depended on Rome, 
but, in all others, were governed according to their own laws, 
and by their own nate” the countries reduced t9 
Roman provinces, as Capua, whole inhabitants ſubmitted abl.- 
lutely to the Romans“ ;—3. the nations to which Rome hranted 
the freedom of the city. In after times the emperors granted 
that privilege to all the nations ſubject to the empire, and thus 
transformed all their ſubjects into citizens. 
Bones In the caſe of a real ſubjection to a foreign power, the citizens 
the citizens Who do not approve this change are not obliged to ſubmit to it: 
when the —they ought to be allowed to ſell their effects and retire elſe- 
nation b where. For my having entered into a ſociety does not oblige me 
foreign to follow its fate, when it diſſolves itſelf in order to ſubmit to 3 
power. foreign dominion. I ſubmitted to the ſociety as it then was, to 
live in that ſociety as the member of a ſovereign ſtate, and not 


in another: I am bound to obey it, while it remains a political 
ſociety : but when it diveſts itſelf of that quality in order to te- 


* Itaque populum Campanum, urbemque Capuam, agros, delubra defim, divi- 


na humanaque omnia, in veſtt ant, pattes conſcripti, popul:que Romani ditionem 
dedimus. LIVY, book v. i. 14. 4 * 


ceive 
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ceive its laws from another ſtate, it breaks the bond of union be- 
tween its members, and releaſes them from their obligations, 
When a nation has placed itſelf under the protection of an- 


other that is more powerful, or has even entered into ſubjection Theſe com- 
to it with a view to receiving its protection, —if the latter does Lacke gu- 
not effectually protect the other in cafe of need, it is manifeſt, the failure 
that, by failing in its engagements, it loſes all the rights it had of protec- 
acquired by the convention, and that the other, being diſen- Wen. 


gazed from the obligation it had contracted, re- enters into the 
poſſeſſion of all its rights, and recovers its independence, or its li- 
berty. It is to be obſerved, that this takes place even in caſes 
where the protector does not fail in his engagements through 
a want of good faith, but merely through inability. For the 
weaker nation having ſubmitted only for the fake of obtaining pro- 
tection,—if the other proves unable to fulſil that eſſential con- 
dition, the compact is diſſolved ;—the weaker reſumes its right, 
and may, if it thinks proper, have recourſe to a more effectual 
protection . Thus the dukes of Auſtria, who had acquired a 
right of protection, and in ſome fort a ſovereignty over the city 
of Lucerne, being unwilling or unable to protect it eſfectually, 
that city concluded an alliance with the three firit cantons ; and 
the dukes having carried their complaint to the emperor, the in- 
habitants of Lucerne replied, “that they had uſed the natural 
« right common to all men, by which every one 1s permitted to 
« endeavour to procure his own ſafety when he is abandoned by 
© thoſe who are obliged to grant him aſſiſtance +.” 

The law is the ſame with reſpect to both the contracting par- 
ties : if the party protected do not fulfil their engagements with Or 
fidelity, the protector is diſcharged from his; he may afterwards 
refuſe his protection, and declare the treaty broken, in caſe the 
ſituation of his affairs renders ſuch a ſtep adviſable. 

In virtue of the ſame principle which diſcharges one of the 
contracting parties when the other fails in his engagements, if 


the more powerful nation ſhould aſſume a greater authority over mentsofthe 
the weaker one than the treaty of protection or ſubmiſſion allows, protector. 


the latter may conſider the treaty as broken, and provide for its 
lafety according to its own diſcretion. If it were otherwiſe, the 
inferior nation would loſe by a convention which it had onl 

formed with a view to its ſafety; and if it were ſtill bound by 
its engagements when its protector abuſes them and openly vio- 
lates his own, the treaty would, to the weaker party, prove a 
downright deception. However, as ſome people maintain, that, 


We ſy ak here of a nation that has rendered itſelf ſubject to another, and not 
of one that has incorporated itſelf with another ſtate, ſo as to conſtitute a part of 
it, The latter ſtands in the ſame predicament w:th all the other citizens. Obthis 
cale we fhal treat in the following chapter, 

+ See The Hijte Stoitæer and. —— The United Provinces, having been obliged 
to rely wholly on their own efforts in defendingthemſelves againſt Spain, would no 
lor ger acknowledge any dependence on the empire, from which they had received 
no alliance. GROTIUS, E,. of the Troubles in the Low Countrier, B. xvi. p. 627+ 


wy in 
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in this caſe, the inferior nation has only the right of reſiſtance 
and of imploring foreign aid,—and particularly as the weak can. 
not take too many precautions againſt the powerful, who are 
ſkilful in colouring over their enterpriſes, the ſafeſt way is to in. 
ſert in this kind of treaty a clauſe declaring it null and void when. 
ever the ſuperior power ſhall arrogate to itſelf any rights not ex- 
preſsly granted by the treaty. . 

{ 199. But if the nation that is protected, or that has placed itſelſ in ſub. 
— _— jection on certain conditions, does not reſiſt the encroachment, of 
nation fra that power from which it has ſought ſupport, if it makes no op. 
teeted i» loit poſition to them, if it preſerves a profound ſilence, when it mig}; 
2 u- and ought to ſpeak,—its patient acquieſcence becomes in length 

As of time atacit conſent that legitimates the rights of the uſurper, 

There would be no ſtability in the affairs of men, and eſpecially 
in thoſe of nations, if long poſleſſion, accompanied by the fi 
lence of the perions concerned, did not produce a degree of 
right. But ic mult be obſerved, that ſilence, in order to {kew 
tacit conſent, ought to be voluntary. It the inferior nation 
proves that violence and fear prevented its giving teſlimonics of 
its oppoſition, nothing can be concluded from its ſilence, which 
therefore gives no riglit to the uſurper. 


. 


Hu a Nation may ſi par ate itſelf from the State of which it i5 4 
Alember, er rencunce its Allegiauce to its Syvereion when it 
nat preeeted, 

(100. E have ſaid that an independent nation, which, without 
ny becoming a member of another ſtate, has voluntarily ter- 
preſent caſe dered itſelf dependent on or ſubject to it in order to obtain pro- 
and thoſe un tection, is releaſed from its engagements as foon as that protec- 
2 tion fails, even though the failure Lappen through the inaviliy 
chapter. of the protector. But we are not to conclude that it 1s precilely 

the ſame caſe with every nation that cannot obtain ſpecdy and 
effectual protection from its natural ſovercign or the ſtate of 
which it is a member. The two caſes are very different. In the 
former, a free nation becomes ſubject to another ſtate, not to 
partake of all the other's advantages, and form with it an abſo- 
lute union of intereſts (for if the more powerful ſtate were wil 
ing to confer ſo great a favour, the weaker one would be incor- 
porated, nat ſubjected). but to obtain protection alone by thc 
ſacrifice of its liberty, without expecting any other return. 
When therefore the ſole and indiſpenſable condition of its ſub- 
jection is (from what cauſe ſocver) not complicd with, it is iree 
from its enpagements; and its duty towards itſelf obliges i t0 
take freſh methods to pro: ide for its own ſecurity. Bur the fe- 
veral members of one individual fate, as they all equally part“ 
cipate in the advantages it procuics, are bound uniformly 0 f. 


0 


pw» 


_ oy 


w a c / 


b. L Ch. XVII. FROM THE STATE. 97 


port ĩt: they have entered into mutual engagements to continue 
united with each other, and to have on all occaſions but one 
common cauſe. If thoſe who are menaced or attacked might 
ſeparate themſelves from the others in order to avoid a preſent 
danger, every ſtate would ſoon be diſmembered and deſtroyed. 
t is then eflentially neceffary for the ſafety of ſociety, and even 
for the welfare of all its members, that each part ſhould with all 
its might reſiſt a common enemy, rather than ſeparate from the 
others; and this is conſequently one of the neceflary conditions 
of the political aſſociation. The natural ſubjects of a prince are 
bound to him without any other reſerve than the obſervation of 
the fundamental laws ;—it is their duty to remain faithful to him, 
24 it is his, on the other hand, to take care to govern them well: 
both parties have but one common intereit ; the people and the 
prince together conſtitute but one complete whole, one and the 
ſame ſociety. It is then an eiſential and neceflary condition of 
the political ſociety, that the ſubjects remain united to their 
prince, as far as in their power. 

When, therefore, a city or a province is threatened or ac- _ $ zor. 
tually attacked, it muſt not, for the ſake of eſcaping the danger, —xů 
ſeparate itſelf from the ſtate of which it is a member, or aban- a ſtate, or 
don its natural prince, even when the ſtate or the prince is un- ſubjects of a 
able to give it immediate and effeAual aſſiſtance. Its duty, its po- — vey — 
litical engagements, oblige it to make the greateſt efforts, in or- ger. 
der to maintain itſelf in its preſent ſtate. If it is overcome by 
force, neceſſity, that irreſiſtible law, frees it from its former 
engagements, and gives it a right to treat with the conqueror, in 
order to obtain the beſt terms poſſible. If it muſt either ſubmit 
to him or periſh, who can doubt but that it may and even 
ought to prefer the former alternative? Modern uſage is con- 
formable to this deciſion: a city ſubmits to the enemy when it 
cannot expect ſafety from a vigorous reſiſtance; it taxes an oath 
of fidelity to him; and its ſovereign Jays the blame on fortune 
alone, 

The ſtate is obliged to defend and preſerve all its members _ $ 202. 
(517); and the prince owes the ſame aſſiſtance to his ſubjects. If, — 
therefore, the ſtate or the prince refuſes or neglects to ſuccour a are aban- 
body of people who are expoſed to imminent danger, the latter, doned. 
being thus abandoned, become perfectly free io provide for 
their own ſafcty and preſervation in whatever manner they find 
molt convenient, without paying the leaſt regard to thoſe who, 
by abandoning them, have been the ſirſt to fail in their duty. The 
country of Zug, being attacked by the Swifs in 1352, lent for 
ſuccour to the duke of Auitria its ſovereign; but that prince, 
being engaged in diſcourſe coucerning his hawks at the time 
when the deputies appeared before him, would ſcarcely cande- 
ſcend to hear them. ['hus abandoned, the people of Zug en- 
tered into the Helvetic confederacy “. The city of Zurich 


* See Etterlin, Simler, and de Watteville, 
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had been in the ſame ſituation the year before. Being attacked 
by a band of rebellious citizens who were ſupported by the 
neighbouring nobility and the houſe of Auſtria, it made applica. 
tion to the head of the empire: but Charles IV. who was then 
emperor, declared to its deputies that he could not defend it; 
upon which, Zurich ſecured its ſafety by an alliance with the 
Swiſs *, The ſame reaſon has authoriſed the Swiſs in general 
to ſeparate themſelves entirely from the empire, which never 
protected them in any emergency: they had not owned its au- 
thority for a long time before their independence was acknow. 
ledged by the emperor and the whole Germanic body, at the 
treaty of Weſtphalia. 


WM A ©. XVIII. 
Of the Eflabliſhment of a Nation in a Country, 


HITHERTO we have conſidered the nation merely with 
reſpect to itſelf, without any regard to the country it poſ- 
ſeſſes. Let us now fee it eſtabliſhed in a country, which be- 
comes its own property and habitation. The earth belongs to 
mankind in general ; deſtined by the creator to be their common 
habitation, and to fupply them with food, they all poſſeſs a na- 
tural right to inhabit it, and to derive from it whatever is ne- 
ceſſary ſor their ſubſiſtence, and ſuitable to their wants. But 
when the human race became extremely multiplied, the earth 
was no longer capable of furniſhing ſpontaneouſly, and withou: 
culture, ſuihcient ſupport for its inhabitants; neither could it 
have received proper cultivation from wandering tribes of men 
continuing to poſſeſs: it in common. It therefore became ne- 
ceſſary that thoſe tribes ſhould fix themſelves ſomewhere, and 
appropriate to themſelves portions ot land, in order that they 
might, without being diſturbed in their labour, or diſappointed 
of the fruits ot their induitry, apply themſelves to render thoſe 
lands fertile, and thence derive their ſubſiſtence. Such muſt 
have been the origin of the rights of property and dominion: 
and it was a ſuſſicient ground to juſtify their eſtabliſhment, 
Since their introduction, the right which was common to all 
mankind is individually rettricted to what each lawfully pol- 
leſſes. The country which a nation inhabjts, whether that 
nation has emigrated thither in a body, or that the different fa- 
milies of which it conſiſts were previouſly ſcattered over the 
country, and there uniting, formed themſelves into a political ſo- 
ciety, that country, I ſay, is the ſettlement of the nation, and it 
has a peculiar and excluſive right to it. 
This right comprehends two things: 1. The domain, by vit- 
tue of which the nation alone may ule this country for the ſup- 
ply of its neceſlities, may diſpoſe of it as it thinks proper, and 


* Sc the ſame hiſtorians, and Pullinger, Stumpf, Tſchudi, and Stettler. 
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lerive from it every advantage it is capable of yielding. 2. The 
empire, or the right of ſovereign command, by which the nation 
lirects and regulates at its pleaſure every thing that paſſes in the 
country. 

When a nation takes poſſeſſion of a country to which no prior & 205. 
owner can lay claim, it is conſidered as acquiring the emprre or 5 —— 
ſovereignty of it, at the ſame time with the domain. For ſince reiguty in 
the nation is free and independent, it can have no intention, in a vacant 
ſettling in a country, to leave to others the right of command, or <ountry+ 
any of thoſe rights that conſtitute ſovereignty. The whole 
ſpace over which a nation extends its government, becomes the 
feat of its juriſdiction, and is called its territory. 

If a number of free families, ſcattered over an independent 8 206, 
country, come to unite for the purpoſe of forming a nation or Another . 
ſtate, they all together acquire the — over the whole ue 
country they inhabit z for they were previouſly in poſſeſſion of the empire 
the domain,—a proportional ſhare of it belonging to each indivi- in a free 
qual family: and ſince they are willing to form together a poli- ttf. 
tical ſociety, and eſtabliſh a public authority which every mem- 
ber of the ſociety ſhall be bound to obey, it is evidently their 
intention to attribute to that public authority the right of com- 
mand over the whole country, 

All mankind have an equal right to things that have not yet 58 209. 
fallen into the poſſeſſion of any one; and thoſe things belong to How a na- 
the perſon who firſt takes poſſeſſion of them. When therefore — — 
a nation finds a country uninhabited and without an owner, it itſelf a de- 
may lawfully take poſſeſſion of it: and after it has ſufficiently ſert coun- 
made known its will in this reſpect, it cannot be deprived of it *. 
by another nation. Thus navigators going on voyages of diſ- 
covery, furniſhed with a commiſſion from their ſovereign, and 
meeting with iſlands or other lands in a deſert ſtate, have taken 
poſſeſſion of them in the name of their nation: and this title 
has been uſually reſpeCted, provided it was ſoon after followed 
by a real poſſeſhon. | 

But it is queſtioned whether a nation can, by the bare act « 208. 
of taking poſſeſſion, appropriate to itſelf countries which it 4 queſtion 
does not really occupy, and thus engroſs a much greater extent dt ſubs 
of territory than it is able to people or cultivate. It is not 
difficult to determine, that ſuch a pretenſion would be an abſo- 
lute infringement of the natural rights of men, and repugnant 
to the views of nature, which, having deſtined the whole earth to 
lupply the wants of mankind in general, gives no nation a right to 
appropriate to itſelf a country, except for the purpoſe of making uſe 
of it, and not of hindering others from deriving advantage from 
it, The law of nations will thereforenot acknowledge the property 
and ſovercignty of a nation over any uninhabited countries, ex- 
cept thoſe of which it has really taken actual poſſeſſion, in which 
it has formed ſettlements, or of which it makes actual uſe. In 
eltect, when navigatocs have met with deſert countries in which | 
thole of other nations had, in their tranſient viſits, erected *+ 
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ſome monument to ſhew their having taken poſſeſſion of them, 
they have paid as little regard to that empty ceremony, as to the 
regulation of the popes, who divided a great part of the world 
between the crowns of Caſtile and Portugal“. 

209. There is another celebrated queſtion, to which the diſcovery 


ether it f the new world has principally given rife. It is aſked whether 


be lawful . . d 
= — a nation may lawtully take poſſeſſion of ſome part of a vaſt 


part ofa country, in which there are none but erratic nations whoſe 
country ſcanty population is incapable of occupying the whole? We 


2 have already obſerved (5 81), in eſtabliſhing the obligation ty 
few wan- cultivate the carth, that thoſe nations cannot excluſively ap- 


Cong propriate to themſelves more land than they have occaſion for, 
88 or more than they are able to ſettle and cultivate. Their un- 
ſettled habitation in thoſe immenſe regions cannot be accounted 
a true and legal poſſeſſion ; and the people of Europe, too cloſely 
pent up at home, finding land of which the ſavages ſtood in no 
particular need, and of which they made no actual and conſlant 
uſe, were lawfully entitled to take poſſeſſion of it, and ſettle it 
with colonies. 'The earth, as we have already obſerved, belongs 
to mankind in general, and was deſigned to ſurniſh them with 
ſubſiſtence : if each nation had from the beginning reſolved to 
appropriate to itſelf a vaſt country, that the people might live 
only by hunting, fiſhing, and wild fruits, our globe would not 
be ſufficient to maintain a tench part of its preſent inhabitants, 


* Thoſe decrees being of a very ſingular nature, and hardly any where ts be 
found but in very ſcarce books, the reader w:li not be diſpleaſed with ſecing ta. 
an extract of them. 

The bull of Alexander VL. by which he gives to Ferdinand and Iſabella, king 
and queen of Caſtile and Arragon, the New World, ditcovered by Chriſtopher 
Columbus. 

Motu proprio, (1ays the Pope) non ad vc ſtram, vel alterius pro vob's ſuper hoc 
« nobis oblatz petitionis inſtantian, fed de noſtra mera liberalitate, & ex cet 
« ſcientia, ac de apoſtolicz poteſtatis plenitudine, omnes imulas & terras firmaz, 
« inventas, & inveniendas, detectas & detegeadas verſus occidentem & meridiem,” 
(drawing a line from one pole to the other, at an hundred leagues to the welt of 
the Azores) & auctoritate omnipotentis Dei nobis in beato Petro conceſſa, ac vica- 
« riatus Jeſu Chriſti, qua fungimur in terris, cum omnibus illarum domia!s, 
« civitatibus, &c. vobis, hæredibuſque & ſucceſſoribus veſtris, Caſtell» & Leg: 
« onis regibus, in perpetuum tenore præſcutium donamus, concedimus, aſſigua- 
« mus; voſque, & hæredes ac ſucceſſores prefatos, illorum dominos, cum plena, 
« libera & omn'moda poteſtate, auctoritate & juriſdiftione, facimus, con{lituumu 
„% & deputamus.” The Fob⸗ excepts only what might be in the poſſeſſion of ſome 
other Chriſtian prince before the year 14953, - as if he had a greater right to give 
what belonged to nobody, and eſpecially what was poſſeſſed by the American ns- 
tions. — lie adds: © Ac quibuſcunque perſonis cujuſcunque dipnitatis, ctiam im. 
„ pcrialis & regalis, ſtatus, gradus, ordinis, vel conditionis, ſub excommunic 1tionus 

. * late ſeutentize pena, quam es ipſo, fi contra ſecerint. incurrant, diſtrictius its 
« hibemus ne ad inſulas & terras firmas inventas & inveniendas, detectas & de- 
© tegendas, verſus occidentem & meridiem . . . . . . pro mercibus habendis, vel 
« quavis alia de cauſa, acceilere præſumant abſque 27 ac hæredum & ſucceſo- 
rum veltrorum priedictorum licentia ſpeciali, &. Datum Roma apud 8. Fe- 
* trum anno 1493. IV. nouas Maji, Poutiſic. noſtri anno primo.“ Leibuitii Codex 

uri Gent. Diplomat. Diplom. 203. 

Sec ibid. ( Dijiom. 165.) the bull by which pope Nicholas V. gave to Alphorlo, 
king of Portugal, and to the Infant Henry, the — of Guinea, a be 
power of ſubuuing the barbarous nations of thoſe countries, forbidding any other 
to viſit that country, without the permillion of Portugal, This act is dated Rome 


cu the Ch of Jauvary, 1454s 
People 
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We do not therefore deviate from the views of nature in con- 
fining the Indians within narrower limits. However, we can- 
not help praiſing the moderation of the Engliſh puritans who 
firſt ſettled in New England; who, notwithſtanding their being 
furniſhed with a charter from their ſovereign, purchaſed of the 
Indians the land of which they intended to take poſſeſſion *. 
This laudable example was followed by William Penn and the 
colony of quakers that he conducted to Pennſylvania. 
When a nation takes poſſeſſion of a diſtant country, and ſettles 5g 210. 
a colony there, that country, though ſeparated from the prin- Co!onics, 
cipal eſtabliſhment, or mother. country, naturally becomes a part 
of the ſtate, equally with its ancient poſſeſſions. Whenever 
therefore the political laws, or treaties, make no diſtinction be- 
tween them, every thing ſaid of the territory of a nation, muſt 
a'ſo extend to its colonies. 


CHAP. XX. 


Of our Native Country, and ſeveral Things that relate to it. 


hat is on 


THE whole of the countries poſſeſſed by a nation and ſubjeQ 5 21. 
to its laws, forms, as we have already ſaid, its territory, —— 

and is the common country of all the individuals of the nation. 

We have been obliged to anticipate the definition of the term, 

native country (A 122), becauſe our ſubject led us to treat of the 

love of our country, —a virtue ſo excellent and ſo neceſſary in a 

ſtate. Suppoſing 2 this definition already known, it remains 

that we ſhould explain ſeveral things that have a relation to this 

ſubject, and anſwer the queitions that naturally ariſc from it. 

The citizens are the members of the civil ſociety: bound to 2132. 

this ſociety by certain duties, and ſubject to its authority, they en 
equally participate in its advantages. The natives, or naturat= tives. 
born citizens, are thoſe born in the country, of parents who are 
citizens. As the ſociety cannot exiſt and perpetuate itſelf other- 
wiſe than by the children of the citizens, thoſe children naturally 
follow the condition of their fathers, and ſucceed to all their 
rights. The ſociety is ſuppoſed to deſire this, in conſequence 
ot what it owes to its own preſervation ; and it is preſumed, as 
matter of courſe, that cach citizen, on entering into ſociety, re- 
ſerves to his children the right of becoming members of it. 
The country of the fathers is therefore that of the children; and 
theſe become true citizens merely by their tacit content. We 
ſhali ſoon ſee, whether, on their coming to the years of diſere- 
tion, they may renounce their right, and what they owe to the 
ſocicty in which they were born. I ſay, that, in order to be of 
the country, it is neceſſary that a perſon be born of a father who 
15 a citizen; for if he is born there of a ſoreigner, it will be 
valy the place of his birth, and not his country. 


* Hiſtory of the Engliſh Colonies in North America, 
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$ 213. The inhabitants, as diſtinguiſhed from citizens, are foreigner, 

inhabitants. ho are permitted to ſettle and ſtay in the country. Bound tg 
the ſociety by their reſidence, they are ſubject to the laws of the 
ſtate, while they reſide in it; and they are obliged to defend It 
becauſe it grants them protection, though they do not participate 
in all the rights of citizens. They enjoy only the advantages 
which the law or cuſtom gives them. The perpetual inhabitant; 
are thoſe who have received the right of perpetual reſidence, 
Theſe are a kind of citizens of an inferior order, and are united 
to the ſocicty, without participating in all its advantages. Their 
children follow the condition of their fathers; and as the ſtate 
has given to theſe the right of perpetual reſidence, their right 
paſſes to their poſterity. 

$214. A nation, or the ſovereign who repreſents it, may grant to a 

Natutaliſa- ſoreigner the quality of citizen, by admitting him into the body 

den. 3 2 . . os 4 
of the political ſociety. This is called natural:/ation. There are 
ſome ſtates in which the ſovereign cannot grant to a foreigner all 
the rights of citizens, --for example, that of holding public oflices, 
—and where, conſequently, he has the power of granting only an 
imperfect naturaliſation. It is here a regulation of the funda- 
mental law, which limits the power of the prince. Iu other ſtates, 
as in England and Poland, the prince cannot naturaliſe a ſingle 
perſon, without the concurrence of the nation repreſented by its 
deputies. Finally, there are ſtates, as, for inſtance, England, where 
the ſingle circumſtance of being born in the country naturaliſe; 
the children of a foreigner. 

& 21% It is aſked, whether the children born of citizens in a forcigu 
Chi dren of country are citizens? The laws have decided this queſtion 11 
Fart in' feveral countries, and their regulations mult be followed. By 
ſorrien the law of nature alone, children follow the condition of their 
country. fathers, and enter into all their rights (4 212); the place of birth 

produces no change in this particular, and cannot of itſelf furniſh 
any reaſon ſor taking from a child what nature has given him; 
I lay of it[e'f,” for civil or political laws may, for particular 
reaſons, ordain otherwiſe. But I ſuppoſe that the father has not 
entireiy quitted his country in order to ſettle elſewhere. If hc 

has fixed his abode in a foreign country, he is become a mems« 
ber of another ſociety, at leaſt as a perpetual inhabitant; and his 
children will be members of it alſo. 

& 216, As to children born at ſea, if they are born in thoſe parts of 
—— it that are poſſeſſed by their nation, they are born in the coun- 

try: if it is on the open ſea, there is no reaſon to make a di- 
ſtinQion between them and thoſe who are born in the coyntry; 
for, naturally, it is our extraction, not the place of our birth, 
that gives us rights; and 1} the children are born in a veſſel be- 
—_— to the nation, they may be reputed born in irs territo- 
ries; for it is natural to conſider the vetiels of a nation as parts 
of its territory, eſpecially when they ſail upon a free ſea, ſince 
the ſtate retains its juriſdiction over thoſe veſſels. And as, ac- 
cording to te commonly reccived cultom, this juriftiiction is 

preicry 
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preſerved over the veſſels, even in parts of the ſea ſubject to a 
foreign dominion, all the children born in the veſſels of a nation 
are conſidered as born 1n its territory. For the ſame reaſon, thoſe 
born in a foreign veſſel are reputed born in a foreign country, un- 
leſs their birth took place in a port belonging to their own nation: 
for the port is more particularly a part of the territory; and the 
mother, though at that moment on board a foreign veſſel, is not 
on that account out of the country. I ſuppoſe that the and her huſ- 
and have not quitted their native country to ſettle elſewhere. 

For the ſame reaſons alſo, children born out of the country in 
the armies of the ſtate, or in the houſe of its miniſter at a foreign 
court, are reputed born in the country; for a citizen, who is ab- 
ſent with his family on the ſervice of the ſtate, but {till dependent 
on it, and ſubject to its juriſdiction, cannot be conlidered as 
having quitted its territory. 

Settlement is a fixed reſidence in any place with an intention 
of always ſtaying there, A man does not then eſtabliſh his ſet- 
tlement in any place, unleſs he makes ſufliciently known his 
intention of fixing there, either tacitly, or by an expreſs decla- 
ration. However, this declaration is no reaſon why, if he after- 
wards changes his mind, he may not transfer his fettlement elſe- 
where. In this ſenſe, a perſon who ſtops at a place upon buſineſs, 
even though he ſlay a long time, has only a Gmple habitation 
there, but has no ſettlement. Thus the envoy of a foreign prince 
has not his ſettlement at the court where he reſides. 

The natural or original ſettlement is that which we acquire 
by birth, in the place where our father has his; and we are 
conſidered as retaining it, till we have abandoned it, in order to 
chuſe another. The acgrired ſettlement (adſcititium) is that where 
we ſettle by our own choice. 

Vagrants are people who have no ſettlement. Conſequently 
thoſe born of vagrant parents have no country, fince a man's 
country is the place where, at the time of his birth, his parents 
had their ſettlement (4 122), or it is the ſtate of which his father 
was then a member ;—which comes to the fame point: for to 
ſettle for ever in a nation, is to become a member of it, at leaſt 
as a perpetual inhabitant, if not with all the privileges of a 
citizen. We may, however, conſider the country of a vagrant 
to be that of his child, while that vagrant is conlidered as not 
having abſolutely renounced his natural or original ſettlement. 

Manv diſtinctions will be neceffary in order to give a com- 
plete ſolution to the celebrated queſtion, whether a man may 
quit his country or the ſociety of which he is a member. 1. The 
children are bound by natural tics to the ſociety in which they 
were born: they are under an obligation to thew themſelves 
grateful for the protection it has afforded to their fathers, 
and are in a great meaſure indebted to it for their birth and 
education. They ought therefore to love it, as we have al- 
realy ſhewn ($122),—to expreſs a juſt gratitude to it, and 


Tequite its ſervices as far as poſſible by ſerving it in turn. We 


nave oblerycd above (5 212), that they have a right to enter 
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into the ſociety of which their fathers were members. But 
every man is born free; and the ſon of a citizen, when come to 
the years of diſcretion, may examine whether it be convenient 
for him to join the ſociety for which he was deſtined by his 
birth. If he does not find it advantageous to remain in it, he i; 
at liberty to quit it on making it 2 compenſation for what it has 
done in his favour *, and preſerving, as far as his new engage. 
ments will allow him, the ſentiments of love and gratitude he 
owes it. A man's obligations to his natural country may, how. 
ever, change, leſſen, or entirely vanith, according as he ſhall have 
quitted it lawfully, and with. good reafon, in order to chooſe 
another, or has been baniſhed from it deſervedly or unjullly, in 
due form of law, or by violence. 

2. As ſoon as the ſon of a citizen attains the age of manhood, 
and acts as a citizen, he taci:ly aſſumes that character; his obliga- 
tions, like thoſe of others who expreſsly and formally enter into 
engagements with ſociety, become ſtronger and more extenſive; 
but the caſe is very different with reſpect to him of whom we 
have been ſpeaking. When a ſociety has not been formed for a 
determinate time, it is allowable to quit it, when that ſeparation 
can take place without detriment to the ſociety. A citizen may 
therefore quit the ſtate of which he is a member, provided it be not 
in ſuch a conjuncture when he cannot abandon it without doing 
it a viſible injury. But we muſt here draw a diſtinction between 
what may in ſtrict juſtice be done, and what is honourable and 
conformable to every duty,—in a word, between the internal and 
the external obligation. Every man has a right to quit his cou 
try, in order to ſettle in any other, when by that ſtep he does 
not endanger the welfare of his country. But a good citizen 
will never determine on ſuch a ſtep without neceſſity, or without 
very ſtrong reaſons. It is taking a &iſhonourable advantage of 
our liberty, to quit our aſſociates upon flight pretences, after 
having derived conſiderable advantages from them: and this is 
the caſe of every citizen with reſpect to his country. 

3. As to thoſe who have the cowardice to abandon their 
country in a time of danger, and ſeek to ſecure themſelves in- 
ſtead of defending it, —they manifeſtly violate the ſocial com- 
pact, by which all the contracting parties engaged to defend 
themſelves in an united body, and in concert : they are infamous 
deſerters whom the ſtate has a right to punith ſeverely +. 


* This is the foundation of the tax paid on quitting a country, called, in Latin, 
genus emigrationt;. 

+ Cha les XII. condemned to death and executed general Patkul, a native ad 
Livonia, whom he hail made, prifoncr in an engageme!'t with the Saxons, But 
the ſentence and exccutiun were a violation of the laws of juſtice. Patz ul, it 
true, had becn born a ſubject of the king of Sweden : but he had quitted his native 
country at the age of twelve years, and, having been promoted in the army el 
Saxony, had, with the permilſion of his former ſovereign, fold the property be 
poſſeſſed in Livonia. He had therefore quitted his own count: y, to chuſe another 
(as every free citizen is at liberty to do, except, as we have obterved above, i 3 
critica moment when the circumſtances of his country require the aid of all her 
ſons)—an4 the King/of Sweden, by permitting him to £1} lis property, had con 
ſented to his emigration, 
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In a time of peace and tranquillity, when the country has no $ 227- 
dual need of all her children, the very welfare of the ſtate, — 
and that of the citizens, requires that every individual be at fenthimſelf 
liberty to travel on buſineſs, provided that he be always ready for a time. 
to return, whenever the public intereſt recalls him. It is not 
preſumed that wy man has bound himſelf to the ſociety of which 
he is a member, by an engagement never to leave the country 
when the intereſt of his aftairs requires it, and when he can ab- 
ſent himſelf without injury to his country. 

The political laws of nations vary greatly in this reſpect. „ 8.223. 
In ſome nations, it is at all times, except in caſe of actual war, fe poli. 
allowed to every citizen to abſent himſelf, and even to quit the litical laws 
country altogether, whenever he thinks proper, without alleging in this re- 
any reaſon for it. This liberty, contrary in its own nature to the E 
welfare and ſafety of ſociety, can no where be tolerated but in La cos 
a country deſtituce of reſources and incapable of ſuppiying the 25 
wants of its inhabitants. In ſuch a country there can only be 
an imperfect ſociety ; for civil ſociety ought to be capable of 
enabling all its members to procure by their labour and induſtry 
all the neceſſaries of lite :—unleſs it effects this, it has no right 
torequire them to devote themſelves entirely to it. In ſome —— 
ſtates, every citizen is left at liberty to travel abroad on buſineſs, 
but not to quit his country altogether, without the expreſs per- 
miſſion of the ſovereign. Finally, there are ſtates where the 
rigour of the government will not permit any one whatſoever to 
go out of the country, without paſſports in form, which are even 
not granted without great difficulty. In all theſe caſes it is ne- 
ceſſary to conform to the laws, when they are made by a lawful 
authority. But in the laſt- mentioned cafe, the ſovereign abuſes 
his power, and reduces his ſubjects to an inſupportable {lavery, if 
he refuſes them permiſſion to travel for their own advantage, when 
he might grant it to them without inconvenience, and without dan- 
ger to the ſtate. Nay it will preſently appear, that, on certain oc- 
calions, he cannot, under any pretext, detain perſons who wiſh to 
quit the country with the intention of abandoning it for ever. 

There are caſes in which a citizen has an abſolute right to _ 5 223+ 

renounce his country, and abandon it entirely, —a right, founded kan Gi 
on reaſons derived from the very nature of the ſocial compact. — tizen has a 
I. If the citizen cannot procure ſubſiſtence in his own country, righttoquit 
it is undoubtedly lawful for him to ſcek it elſewhere. For poli- ws conn 
tical or civil ſociety being entered into only with a view of faci- 
— to each of its members the means of ſupporting himſelf, 
and of living in happineſs and fafety, it would be abſurd to pre- 
tend that a member, whom it cannot furniſh with ſuch things as 
are moſt neceſſary, has not a right to lcave it. 

2. If the body of the ſociety, or he who repreſents it, abſolutely 
Fail to diſcharge their obligations towards a citizen, the latter may 
withdraw himſelf. For if one of the contracting parties does 
not obſerve his engagements, the other is no longer bound to 
fulfil his; for tlie contract is reciprocal between the ſociety and 
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its members. It is on the ſame principle alſo that the ſociety 
may expel a member who violates its laws. 

3. It the major part of the nation, or the ſovereign who re. 
prelents it, attempt to enact laws relative to matters in which 
the ſocial compact cannot oblige every citizen to ſubmiſhon, 
thoſe who are averſe to theſe laws have a right to quit the ſo- 
Ciety, and go ſettle elſewhere. For inſtance, if the ſovereign, or 
the greater part of the nation, will allow but one religion in the 
ſtate, thoſe who believe and profeſs another religion have a riplit 
to withdraw, and to take with them their families and effects. | or 
they cannot be ſuppoſed ro have ſubjected themſelves to the au- 
thority of men, in affairs of conſcience *; and if the ſociety ſuffers 
and is weakened by their departure, the blame muſt be imputed 
to the intolerant party: for it is they who fail in their obſervance 
of the ſocial compact, —it is they who violate ir, and force the 
others to a ſeparation. We have elſewhere touched upon ſome 
other inſtances of this third caſe,—that of a popular {tate with- 
ing to have a ſovereign (F 33),—and that of an independent na- 
tion taking the reſolution to ſubmit to a foreign power (5 195). 

Thoſe who quit their country for any lawful reafon, with a 
deſign to ſettle elſewhere, are called rm:grants, and take their 
families and property with them. 

Their right to emigrate may ariſe from ſeveral ſources. 1. In 
the caſes we have juit mentioned (5 223), it is a natural right, 
which is certainly referved to each individual in the very com- 
pact itſelf by which civil ſociety was formed. 

2. The liberty of emigration may, in certain caſes, be ſecure! 
to the citizens by a fundamental law of the ſtate. The citizens 
of Neufchatel and Valangin in Switzerland may quit the country 
and carry off their ctlects at their own pleaſure, without even 
paying any duties. 

3- It may be voluntarily granted them by the ſovereign. 

4. Finally, this right may be derived from ſome treaty made 
with a foreign power, by which a ſovereign has promiſed to leave 
full liberty to thoſe of his ſubjects, who, for a certain reaſon, on 
account of religion for inſtance, deſire to tranſplant themſelycs 
into the territories of that power. There are ſuch treaties be- 
tween the German princes, particularly for caſes in which re- 
ligion is concerned. In Switzerland likewiſc, a citizen of Bern 
who wiſhes to emigrate to Fribourg and there profeſs the religion 
of the place, and reciprocally a citizen of Fribourg who, for a 
ſimilar reaſon, is dehrous of removing to Bern, has a right to quit 
his native country, and carry off with him all his property. 

It appears from ſeveral paſſages in hiſtory, particularly the 
hiſtory of Switzerland and the neighbouring countries, that che 
law of nations, eſtablithed there by cuſtom ſome ages back, did 
not permit a {tate to receive the ſubjects of another {tate into 
the number of its citizens. This vicious cuſtom had no other 


® Scc, above, the chapter on religion. : 
foundaticn 
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foundation than the ſlavery to which the people were then re- 
duced. A prince, a lord, ranked his ſubjects under the head of 
his private property : he calculated their number, as he did that 
of his flocks 3 and, to the diſgrace of human nature, this ſtrange 
abuſe is not yet every where eradicated. 

If the ſovereign attempts to moleſt thoſe who have a right to |, — >p 
emigrate, he does them an injury; and the injured individuals may reign in- 
lawfully implore the protection of the power who is willing to re- fringes 
ceive them. Thus we have ſeen Frederic William, king of Pruſſia, _ right, 

G . 2 e injures 
nt his protection to the emigrant proteſtants of Saltzburgh. them. 

The name of /upplicants is given to all fugitives who implore 
the protectton of a ſovereign againſt the nation or prince they , 
have quitted. We cannot ſolidly eſtabliſh what the law of na- 
tions determines with reſpect to them, until we have treatcd of 
the duties of one nation towards others. 

Finally, exile is another manner of leaving our country. An 5 229. 
exile is a man driven from the place of his ſettlement, or con- — 
ſtrained to quit it, but without a mark of infamy. Baniſhment 
i; a ſimilar expulſion, with a mark of infamy annexed *. Both 
may be for a limited time, or for ever. 'If an exile or baniſhed 
man had his ſettlement in his own country, he is exiled or baniſhed 
from his country. It is however proper to obſerve that com- 
mon uſage applies alſo the terms, exile and baniſhment, to the 
expulſion of a foreigner who is driven from a country where he 
had no ſettlement, and to which he is, either for a limited time 
or for ever, prohibited to return. 

As a man may be deprived of any right whatſoever by way of 
puniſhment, — exile, which deprives him of the right of dwelling 
in a certain place, may be inflicted as a puniſhment : baniſhment 
is always one ; for a mark of infamy cannot be ſet on any one, 
but with the view of puniſhing him for a fault, either real or 
pretended. 

When the ſociety has excluded one of its members by a per- 
petual baniſhment, he is only baniſhed from the lands of that 
ſociety, and it cannot hinder him from living wherever elſe he 
pleaſes ; for, after having driven him out, it can no longer claim 
any authority over him. The contrary, however, may take place 
by particular conventions between two or more ſtates. Thus 
every member of the Helvetic confederacy may banith its own 
ſubjects out of the territories of Switzerland in general; and in 
this caſe the baniſhed perſon will not be allowed to live in any 
of the cantons, or in the territories of their allies. 

Exile is divided into veluntary and invelu8tary. It is volun- 
tary, when a man quits his ſettlement, to eſcape ſome puniſh- 


§ 227, 
upplicants. 


* The common aceertation of theſe two terms is not repugnant to our application 
of them, The French academy lays, * Bun:ſement is only applied to condemnations 
in due courſe of !aw,— Exile is only an abſence cauſed by tome diſgrace at court.“ 
he r::ſon is plain ;—ſuch a condemnation from the tribunal of juftice entails 
in ſamy on the emigrant; whereas 2 diigrace at court does not ulually involve the 
lane conſequence. 


ment, 
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ment, or to avoid ſome calamity, —and involuntary, when it i; 
the effect of a ſuperior order. 

Sometimes a particular place is appointed, where the exiles 
perſon is to remain during his exile; or a certain ſpace is parti. 
culariſed, which he is forbid to enter. Theſe various circum. 
ſtances and modifications depend on him who has the power cf 
ſending into exile. 

$ oy A man, by being exiled or baniſhed, does not forfeit the human 
2nd baniſh. character, nor conſequently his right to dwell ſomewhere on earth, 
ed man He derives this right from nature, or rather from its author, 
havea who has deſtined the earth for the habitation of mankind; and 
— aac the introduction of property cannot have impaired the right 
where, which every man has to the uſe of ſuch things as are abſolutely 
| neceſſary,—a right which he brings with him into the world 4 

the moment of his birth. 
5 220. But though this right is neceſſary and perfect in the genera! 
— wh view of it, we muſt not forget that it is but imperfect with reſpect 
Sat. to each particular country. For, on the other hand, every nation 
has a right to refuſe admitting a foreigner into her territory, 
when he cannot enter it without expoſing the nation to evident 
danger, or doing her a manifeſt injury. What ſhe owes to herſelf, 
the care of her own ſafety, gives — this right; and in virtue of 
her natural liberty, it belongs to the nation to judge, whether 
her circumſtances will or will not juſtify the admiſſion of that 
foreigner (Prelim. 5 16). He cannot then ſettle by a full right, 
and as he pleaſes, in the place he has choſen, but mult aſk per- 
miſſion of the chief of the place; and if it is refuſed, it is 'is 

duty to ſubmit, 

8 4 — Howexer, as property could not be introduced to the prejudice 
dan . of the right acquired by every human creature, of not being ab- 
wards ſolutely deprived of ſuch things as are neceſſary, — no nation can, 
che m. without good reaſons, refuſe even a perpetual reſidence to a nau 
driven from his country. But if particular and ſubſtantial re 
ſons prevent her from affording him an aſylum, this man has no 
longer any right to demand it,—becauſe, in ſuch a caſe, the 
country inhabited by the nation cannot, at the ſame time, ſerve 
for her own uſe, and that of this foreigner. Now, ſuppoſing evea 
that things are ſtill in common, nobody can arrogate to himſelf 
the uſe of a thing which actually ſerves to ſupply the wants 0! 
another. Thus a nation, whoſe lands are ſcarcely ſufficient to ſup- 
ply the wants of the citizens, is not obliged to receive into its terri- 
tories a company of fugitives or exiles. Thus it ought even ablo- 
lutely to reject them, if they are infected with a contagious diſeaſe. 
Thus alſo it has a right to ſend them elſewhere, if it has juſt 
cauſe to fear that they will corrupt the manners of the citizens, 
that they will create religious diſturbances, or occaſion any other 
diſorder, contrary to the public ſafety. In a word, it has a right, 
and is even obliged, to follow, in this reſpect, the ſuggeſtions ot 
prudence. But this prudence ſhould be free from unnecetary 


ſuſpicion and jealouſy ;—it ſhould not be carricd ſo far a5 !9 
TELUS 
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refuſe a retreat to the unfortunate, for ſlight reaſons, and on 

oundleſs and frivolous fears. The means of tempering it will 
| never to loſe ſight of that charity and commiſeration which 
are due to the unhappy. We muſt not ſuppreſs thoſe feelings 
even for thoſe who have fallen into misfortune through their 
own fault. For we ought to hate the crime, but love the man, 
fince all mankind ought to love each other. 

If an exile or baniſhed man has been driven from his country $ 232. 
for any crime, it does not belong to the nation in which he has — 
taken refuge, to puniſh him for that fault committed in a foreign niſh them 
country. For nature does not give to men or to nations any for faults 
rizht to inflict puniſhment, except for their own defence and — 
ſafety (5 169); whence it follows, that we cannot puniſh any territories, 
but thoſe by whom we have been injured. 

But this very reaſon ſhews, that, although the juſtice of each $ 233- 
nation ought in general to be confined to the puniſhment of — 
crimes committed in its own territories, we ought to except from the common 
this rule thoſe villains, who, by the nature and habitual fre; ſafety of 

uency of their crimes, violate all public ſecurity, and declare 
| war” For the enemies of the human race. Poiſoners, aſſaſſins, 
and incendiaries by profeſſion, may be exterminated wherever 
they are ſeized; for they attack and injure all nations, by tram- 
pling under foot the foundations of their common ſafety. Thus 
pirates are ſent to the gibbet by the firſt into whoſe hands they 
fall. If the ſovereign of the country where crimes of that nature 
have been committed, reclaims the perpetrators of them in order 
to bring them to puniſhment, they ought to be ſurrendercd to him, 
as being the perſon who 1s principally intereſted in puniſhing 
them in an exemplary manner. And as it is proper to have erimi- 
nals regularly convicted by a trial in due form of law, this is a 
ſecond reaſon for delivering up malefactors of that claſs to the 
ſtates where their crimes have been committed. 


CHAP. XX. 
Of public, common, and private Property. 


LET us now ſee whatis the nature of the different things contained i =_ 
in the country poſſeſſed by a nation, and endeavour to eſtabliſh Romans 
the general principles of the law by which they are regulated. called re 
This ſubject is treated by civilians under the title de rerum divi- mmer. 
ſione. There are things which in their own nature cannot be 
poſſeſſed; there are others, of which nobody claims the property, 
and which remain common, as in their primitive ſtate, when a 
nation takes poſſeſſion of a country : the Roman lawyers called 
theſe things res communes, things common : ſuch were, with them, 


the air, the running water, the ſea, the fiſh, and wild beaſts. $ 235, 
Every thing ſuſceptible of property is conſidered as belonging n 


to tlie nation that poſſeſſes the country, and as forming the aggre- nation, and 
Sate itsdiviucns. 
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gate maſs of its wealth. But the nation does not poſſeſs all thoſe 
things in the ſame manner. 'Thoſe not divided between particular 
. communitics, or among the individuals of a nation, are called 
public property. Some are reſerved for the neceſſities of the ſlate, 
and form the demeſne of the crown, or of the republic: other, 
remain common to all the citizens, who take advantage of them, 
each according to his neceſhties, or according to the laws which 
regulate their uſe ; and theſe are called common property.—There 
are others that belong to ſome body or community, termed ian 
property, res univer/itatisz; and theſe are, with reſpect to this 
body in particular, what the public property is with reſpect to 
the whole nation. As the nation may be conſidered as a great 
community, we may indiſſerently give the name of common pre 
perty to thoſe things that belong to it in common, in ſuch a 
manner that all the citizens may make uſe of them, and to thoſe 
that are poſſeſſed in the ſame manner by a body or community: the 
ſame rules hold good with reſpect to both.— Finally, the property 
ſſeſſed by individuals is termed private property, res /ingulorum, 
3, : When a nation in a body takes poſſeſſion of a country, every 
of acquir- thing that is not divided among its members remains com- 
ing public mon to the whole nation, and is called public property. There 
property. is a ſecond way whereby a nation, and, in general, every com- 
munity, may acquire poſleſſions, viz. by the will of whoſoever 
thinks proper to convey to it, under any title whatſoever, the 
domain or property of what he poſſoſſes. 

F 237. As ſoon as the nation commits the reins of government to the 
* e the hands of a prince, it is conſidered as committing to him, at the 
public pro- ſame time, the means of governing. Since therefore the income 
perty are of the public property, of the domain of the ſtate, is deſtined for 
OY the expenſes of government, it is naturally at the prince's dil- 
reign's dif. Poſal, and ought always to be conſidered in this light, unleſs tic 
polal. nation has, in expreſs terms, excepted it in conferring the ſupreme 

authoriry, and has provided in ſome other manner for its diſpoſal, 
and for the neceſſary expenſes of the ſtate, and the ſupport of he 
prince's perſon and houſehold. Whenever therefore the prince is 
purely and ſimply inveſted with the ſovereign authority, it includes 
a full diſcretional power to diſpoſe of the public revenues. The 
duty of the lovereign indeed obliges him to apply thoſe revenues 
only to the neceſſities of the {tate ; but he alone is to determine 
the proper application of them, and is not accountable for them 
to any perſon. 

$ 228. The nation may inveſt the ſuperior with the ſole uſe of its 
The uation common poſleſſions, and thus add them to the domain of the 
Hin $299. ſtate, It may even cede the property of them to him. But this 
and proper- ceſſion of the uſe or property requires an expreſs act of the pre- 
i ol its prietor, which is the nation. It is difficult to ſound it on a tacit 
— conſent, becauſe fear too often hinders the ſubjects from proteſt- 

ing againſt the unjuſt encroachments of the ſovereign. 

5,230. The people may even allow the ſuperior the domain of the 
or allow _ things they poſſeſs in common, and reſerve to themſelves the 
main, and ule 
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uſe of them in the whole or in part. Thus the domain of a river, _— to 
for inſtance, may be ceded to the prince, while the people reſerve — 
to themſelves the uſe of it for navigation, fiſhing, the watering 

of cattle, & c. They may alſo allow the prince the ſole right of 

fiſhing, &c- in that river. In a word, the people may cede to the 

ſuperior whatever right they pleafe over the common poſſeſſions 

of the nation; but all thoſe particular rights do not naturally and 

of themſelves flow from the ſovereignty. 

If the income of the public property, or of the domain, is not 6 24% 
ſufficient for the public wants, the ſtate ſupplies the deficiency T*. 
by taxes. Theſe ought to be regulated in ſuch a manner, that 
all the citizens may pay their quota in proportion to their abili- 
ties, and the advantages they reap from - the ſociety. All the 
members of civil fociety being equally obliged to contribute, 
according to their abilities, to its advantage and ſafety, - they 
cannot refuſe to furniſh the ſubſidies neceſſary to its preſervation, 
when they are demanded by lawful authority, 

Many nations have been unwilling to commit to the prince a 8 241. 
truſt of ſo delicate a nature, or to grant him a power that he — — 
may ſo eaſily abuſe. In eſtabliſhing a domain for the ſupport to A 
of the ſovereign and the ordinary expenſes of the ſtate, they riglit ot im- 
have reſerved to themſelves the right of providing, by them- poſing 
ſelves or by their repreſentatives, 2 n wants, in 
impoſing taxes payable by all the inhabitants. In England, the 
king lays the neceſſities of the ſtate before the parliament; that 
body, compoſed of the repreſentatives of the nation, deliberates, 
and, with the concurrence of the king, determines the ſum to 
be raiſed, and the manner of raiſing it. And of the uſe the king 
makes of the money thus raiſed, that ſame body oblige him to 
render them an account. 

In other ſtates where the ſovereign poſſeſſes the full and abſo- 5 242. 
lute authority, it is he alone that impoſes taxes, regulates the man- — 
ner of raiſing them, and makes uſe of them as he thinks proper, hasta 
without giving an account to any body. The French king at power. 
preſent enjoys this authority, with the ſimple formality of cauſ- 
ing his edicts to be regiſtered by the parliament; and that body 
las a right to make humble remonſtrances, if it ſees any incon- 
veniences attending the impoſitien ordered by the prince :—a 
viſe eſtabliſhment for cauſing truth and the cries of the people 
to reach the cars of the ſovereign, and for ſetting ſome bounds 


| to his extravagance, or to the avidity of the miniſters and per- 


lons concerned in the revenue *. 


. The 


+ 


„Too great attention cannot be uſed in watching the impoſition of taxes, 


which, once introduced, not only continue, but are ſo eaſily multiphed. —Alphonſo 
VIII. king of Caſtile, belieging a city belonging to the Moors (Concham urbem 


in Celt beris), and being in want of money, applied to the ſtates of his kingdom 


{ur permilſion to impoſe on every free inhahitant a capitation tax of five golden 
Mmaravedis, gut Peter, count de Lara, vigorouſly oppoſed the mraſure, “ contrac- 
taque nobilium manu, ex conventu diſcedit, armis tucri paratu- partam armis et 
\itute a :4joribus unmunitatem, ne qu: paſlurum affiraians nobilitatis 2 
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9243. The prince who is inveſted with the power of taxing his people 


— ought by no means to conſider the money thus raiſed as his own 


with re- property. He ought never to loſe fight of the end for which 


— to this power was granted him: the nation was willing to enable 


him to provide, as it ſhould ſeem beſt to his wiſdom, for the 
neceſſities of the ſtate. If he diverts this money to other uſes, 
if he conſumes it in idle luxury, to gratify his pleaſures, to ſatiate 
the avarice of his miſtreſſes and favourites, we heſitate not tg 
declare to thoſe ſovereigns who are ſtill capable of liſtening u 
the voice of truth, that ſuch a one is not lets guilty, nay, that he 
is a thouſand times more ſo, than a private perſon who make; 
uſe of his neighbours? property to gratify his irregular paſſions, 
Injuſtice, though ſcreened from puniſhment, is not the le{; 
ſhameful. 


Every thing in the political ſociety ought to tend to the good 


Eminent de- of the community; and ſince even the perſons of the citizens, 


wth. Are ſubject to this rule, their property cannot be excepted. The 
fovercignty. ſtate could not ſubſiſt, or conſtantly adminiſter the public affair 
in the molt advantageous manner, if it had not a power to diſpoſe 
occaſionally of all kinds of property ſubject to its — | 

is even to be preſumed, that, when the nation takes poſſeſſion of 

a country, the property of certain things is given up to individual; 

only with this reſerve. The right which belongs to the ſociety, 

or to the ſovereign, of diſpoſing, in caſe of neceſſity and for the 

public ſafety, of all the wealth contained in the ſtate, is called the 

eminent domain. It is evident that this right is, in certain caſes, 
neceſſary to him who governs, and conſequently is a part of the 

empire or ſovereign power, and ought to be placed in the nuraber 

of the prerogatives of majeſty ($45). When therefore the people 

confer the empire on any one, they at the ſame time inveſt him 

with the eminent domain, unleſs it be expreſsly reſerved; Every 

prince who is truly ſovereign is inveſted with this right when 

the nation has not excepted it,-—however limited his authority 

may be in other reſpects. 

If the ſovereign diſpoſes of the public property in virtue of li 
eminent domain, the alienation is valid, as having been made 
with ſufficient powers. 

When, in a caſe of neceſſity, he diſpoſes in like manner of the 
poſſeſſions of a community or an individual, the alienation vil. 
for the ſame reaſon, be valid. But juftice requires that this com. 
munity or this individual be indemniſied at the public charge: 
and if the treaſury is not able to bear the expenſe, all the citizens 
are obliged to gontribute to it ; for the burthens of the ſtate ought 
to be ſupported equally, or in a juſt proportion. The ſame rule 


dæ atque novis vectigalibus vexandæ ab eo aditu initium ficri; Mauros opprimet 
non «llc tanti, ut grav ori ſervitute rempublicam impli-ari ſinant. Rex, pericul 
permotus, ab ca cogitatione deſiſtit. Petrum nobiles, conſfiiio communicato, d- 
annis convivio excipere decreverunt, ipſum et poſteros, - na vatæ oper? me rcedem, 
rei geſta bonæ poſteritati monumen tum, documentumque ne quavyls OCCauulc j4 
| libertatis unmuuui patiantur,” MARIANA, 1 
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are applicable to this caſe as to the loſs of merchandiſe thrown 
overboard to ſave the veſſel. 

Beſides the eminent domain, the ſovereignty gives a right of an- 
other nature over all public, common, and private property,—that 
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$ 245. 


o ern- 


ment of 


is, the empire, Or the right of command in all places of the country public pro- 
belonging to the nation. The ſupreme power extends to every perty. 


thing that paſſes in the ſtate, wherever it is tranſacted ; and con- 
ſequently the ſovereign commands in all public places, on rivers, 
on highways, in deſerts, &c. Every thing that happens there is 
ſubject to his authority. 

In virtue of the ſame authority, the ſovereign may make laws 
to regulate the manner in which common property is to be 


& 245. 


The ſupe- 


ricr may 


uſed.— as well the property of the nation at large, as that of make laws 


dittinct bodies or corporations. He cannot, indeed, tzke away 
their right from thoſe who have a ſhare in that property : but the 
care he ought to take of the public repoſe, and of the common ad- 
vantage of the citizens, gives him doubtleſs a right to eftabliſh 
laws tending to this end, and conſequently to regulate the manner 
in which things poſſeſſed in common are to be enjoyed. This af- 
fair might give room for abuſes, and excite diſturbances, which 
it is important to the ſtate to prevent, and againit which the 
prince is obliged to take juſt meaſures. 'Thus the ſovereign may 
eſtabliſn wiſe laws with reſpect to hunting and fiſhing, —forbid 
them in the ſeaſons of propagation, —prohibit the ule of certain 
nets, and of every deſtructive method, &c. But as it is only 
in the character of the common father, governor, and guardian 
of his people, that the ſovereign has a right to make thoſe laws, 
he ought never to loſe ſight of the ends which he is called upon 
to accompliſh by enacting them: and if, upon thoſe ſubjects, he 
makes any regulations with any other view than that of the public 
welfare, he abuſes his power. 

A corporation, as well as every other proprietor, has a right 


with reſpect 


to the uſe of 


things poſ- 
ſeſſed in 
common. 


9 247. 


Alienation 


to alienate and mortgage its property: but the preſent members of the pro- 
ought never to loſe fight of the deſtination of that joint pro- perty of a 
yerty, nor diſpoſe of it otherwiſe than for the advantage of corporation, 


the body, or in caſes of neceſlity. If they alienate it with any 


other view, they abuſe their power, and tranſgreſs againſt the 


duty they owe to their own corporation and their poſterity; and 
the prince, in quality of common father, has a right to oppoſe 
the meaſure. Beſides, the intereſt of the ſtate requires that the 
property of corporations be not ſquandered away ;—which gives 
the prince, intruſted with the care of watching over the public 
lafety, a new right to prevent the alienation of ſuch property. It 
is then very proper to ordain in a ſtate, that the alienation of 
the property of corporations ſhould be invalid, without the con- 
ſent of the ſuperior powers. And indeed the civil law, in this 
reſpect, gives to corporations the rights of minors. But this is 
rictiy no more than a civil law; and the opinion of thoſe who 
make the law of nature alone a ſufficient authority to take from 
a corporation the power of alienating their property without the 
| I couſent 
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conſent of the ſovereign, appears to me to be void of foundation, 
and contrary to the notion of property. A corporation, it is true, 
may have received property either from their predeceſſors, or 
from any other perſons, with a clauſe that diſables them from 
alienating it: but in this caſe they have only the perpetual uſe 
of it, not the entire and free property. If any of their property 
was ſolely given for the preſervation of the body, it is evident 
that the corporation has not a right to alienate it, except in 3 
caſe of extreme neccſlity :—and whatever property they may haye 
3 received from the ſovereign, is preſumed to be of that nature. 
UG of .cm. All the members of a corporation have an equal right to the 
mon pro- uſe of its common property. But, reſpecting the manner of en- 
perty. joying it, the body of the corporation may make ſuch regulations 
as they think proper, provided that thoſe” regulations be not in. 
conſiſtent with that equality which ought to be preſerved in 2 
communion of property. Thus a corporation may determine the 
uſe of a common foreſt or paſture, either allowing it to all the 
members according to their wants, or allotting to each an equal 
ſhare z but they have not a right to exclude any one of the num- 
ber, or to make a diſtinction to his difadvantage by aſſigning him 
a leſs ſhare than that of the others. 
9 249. All the members of a body having an equal right to its com- 
te rey mon property, each individual ought ſo to manage in taking ad- 
wo enjoy it. vantage of it, as not in any wiſe to injure the common uſe. Ac- 
cording to this rule, an individual is not permitted to conſtruct 
upon any river that is public property, any work capable of ren- 
dering it leſs convenient for the uſe of every one elſe, as ereCting 
mills, making a trench to turn the water upon his own lands, &c. 
If he attempts it, he arrogates to himſelf a private right, deroga- 
tory to the common right of the public. 

1 250. I he right of anticipation {jus praventionts) ought to be faith- 

'ghe of fully obſerved in the uſe of hings which cannot be 
anticipation fully obſerved in the uſe of common things which cannot 
in the uſe of uſed by ſeveral perſons at the ſame time. This name is given to 
it, the right which the firſt-comer acquires, to the uſe of things 

of this nature. For inſtance, if I am actually drawing water 
from a common or public well, another who comes atter me 
cannot drive me away to draw out of it himſelf : and he ought 
to wait till I have done. For I make uſe of my right in drawing 
that water, and nobody can diſturb me: a ſecond, who has an 
equal right, cannot affert it to the prejudice of mine; to flop me 
by his arrival, would be arrogating to himſelf a better right than 
he allows me, and thereby violating the law of equality. 

8751. The ſame rule ought to be obſerved in regard to thoſe com- 

e ſame . . 
icht in an- MON things which are conſumed in uſing them. They belong 
ber caſe, to the perſon who firſt takes poſſeſſion of them with the intention 
of applying them to his own uſe; and a ſecond, who comes after, 
has no right to take them from him. I repair to a common 
foreſt, and begin to fell a tree: you come in afterwards, and 
would wiſh to have the ſame tree: you cannot take it from me; 


for this would be arrogating to yourlg}t a right ſuperior to mine, 
wheicas 
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whereas our rights are equal. The rule in this cafe is the ſame 
2s that which the law of nature preſcribes in the uſe of the pro- 
ductions of the earth, before the introduction of property. 
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The expenſes neceſſary for the preſervation or reparation of 8 252. 
the things that belong to the public, or to a community, ought Preterva- 


to be equally borne by all who have a ſhare in them, whether 


tion and 
repairs of 


the neceflary ſums be drawn from the common coffer, or that common 
each individual contributes his quota. The nation, the corpo- poſſeſſions. 


ration, aud, in general, every collective body, may alſo eſtabliſh 
extraordinary taxes, impoſts, or annual contributions, to defray 
thoſe expenſes, provided there be no oppreflive exaction in the 
caſe, and that the money fo levied be faithfully applied to the 
uſe for which it was raiſed. To this end alſo, as we have before 


obſerved (4 103), toll-duties are lawfully eſtabliſhed. High- 


ways, bridges, and cauſeways, are things of a public nature, from 
which all who paſs over them derive advantage: it is therefore 
juſt that all thoſe paſſengers ſhould contribute to their ſupport. 

We lhall ſee preſently that the ſovereign ought to provide for 
the preſervation of the public property. He is no leſs obliged, 
as the conductor of the whole nation, to watch over the preſer- 
vation of the property of a corporation. It is the intereſt of the ſtate 
at large that a corporation ſhould not fall into indigence, by the 
ill conduct of its members for the time being. And as every 
obligation generates the correſpondent right which is neceſſary 
to diſcharge it, the ſovereign has here a right to oblige the cor- 
poration to conform to their duty. If therefore he perceives, for 
ſtance, that they ſuffer their neceſſary buildings to fall to ruin, 
or that they deſtroy their foreſts, he has a right to preſcribe what 
they ought to do, and to put his orders in force. 

We have but a few words to ſay with reſpect to private property: 
every proprietor has a right to make what uſe he pleaſes of his 
own ſubſtance, and to diſpoſe of it as he pleaſes, when the rights 
of a third perſon are not involved in the buſineſs. The ſovereign, 
however, as the father of his people, may and ought to ſet 
bounds to 2 prodigal, and to prevent his running to ruin, eſpe- 
cially if this prodigal be the father of a family. But he muſt 
fake care not to extend this right of inſpection ſo far as to lay a 
reſtraint on his ſubjects in the adminiſtration of their affairs 
which would be no leſs injurious to the true welfare of the ſtate 
than to the juſt liberty of the citizens. The particulars of this 
lubject belong to public law and politics. 


$ 252. 
Duty and 
right of the 
ſovereign 
in this re- 


ſpect. 


82 
Pala 
Property. 
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t muſt alſo be obſerved, that individuals are not ſo perfectly 135 255. 


he ſove- 


free in the economy or government of their affairs, as not to be reign may 
ſubject to the laws and regulations of police made by the ſove- ſubje& it 
reign. For inſtance, if vineyards are-multiplicd to too great an do regulati- 


extent in a country which is in want of corn, the ſovereign may 
forbid the planting of the vine in fields proper for tillage; for 
here the public welfare and the ſafety of the ſtate are concerned. 
When a reaſon of ' ſuch importance requires it, the ſovereign or 


the magiſtrate may oblige an individual to ſell all the proviſions 


12 in 


aus of po- 
lice. 


3 


116 OF THE ALIENATION OF B. I. ch. xxl 


in his poſſeſſion above what are neceſſary for the ſubſiſtence of 
his ſamily, and may fix the price he ſhall receive for them. The 
public, authority may and ought to hinder monopolies, and ſup. 
preſs all practices tending to raiſe the price of proviſions, to 
which practices the Romans applied the exprethons annonam in- 
| cendere, comprimere, Vexare. 
$ 256. Every man may naturally chuſe the perſon to whom he would 
leave his property aſter his death, as long as his right is not limited 
by ſome indiſpenſable obligation, —as, for inſtance, that of pro- 
viding for the ſubſiſtence of his children. The children alſo hare 
naturally a right to inherit their father's property in equal por- 
tions. But this is no reaſon why particular laws may not be eſta- 
bliſhed in a ſtate, with regard to teſtaments and inheritances, 
a reſpect being however paid to the eſſential laws of nature, Thus, 
by a rule eſtabliſhed in many places with a view to ſupport no- 
ble families, the eldeſt ſon is, of right, his father's principal 
heir. Lands, perpetually appropriated to the eldeſt male 
heir of a family, belong to him by virtue of another right, which 
has its ſource 1a the will of the perſon, who, being ſole owner 
of thoſe lands, has bequeathed them in that manner, 


ances. 


CHAP. XXL. 


Of the Alienation of the public Property, or the Domain, and tha: 
of a Part of the State. 


. — 2 THE nation being the ſole miſtreſs of the property in he: 
— poſſeſſron, may diſpoſe of it as the thinks proper, and may 
nate its lawfully alienate or mortgage it. This right is a neceſſary con- 
public pro ſequence of the full and abſolute domain : the exerciſe of it is 
per. reſtrained by the law of nature, only with reſpect to proprietors 
who have not the uſe of reaſon neceſſary for the management of 
their affairs; which is not the caſe with a nation. Thoſe who 
think otherwiſe cannot allege any ſolid reaſon for their opinion; 
and it would follow from their principles, that no ſafe contract 
can be entered into with any nation ;—a concluſion, which at- 
tacks the foundation of all public treaties. | 
* But it is very juſt to ſay that the nation ought carefully to 
naue in preſerve her public property, to make a proper uſe of it, not 
thisreſpeR. to diſpoſe of it without good reaſons, nor to alienate or mortgage it 
but for a manifeſt public advantage, or in caſe of a preſſing ne- 
ceſſity. This is an evident conſequence of the duties a nation 
owes to herſelf. The public property is extremely uſeful and even 
neceſſary to the nation; and ſhe cannot ſquander it improperly, 
without injuring herſelf, and ſhamefully neglecting the duty of 
ſelf-preſervation. I ſpeak of the public property ſtrictly ſo called, 
or the domain of the ſtate. Alienating its revenues is cutting the 
ſinews of government. As to the property common to all the 
citizens, the nation does an injury to thole who derive advan- 


tage 
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tage from it, if ſhe alienates it without neceſſity, or without cogent 
reaſons. She has a right to do this as proprietor of theſe poſſeſ- 
fions ; but ſhe ought not to diſpoſe of them except in a manner 
that is conſiſtent with the duties which the body owes to its 
members. 

The ſame duties lie on the prince, the director of the nation: $ 259. 
he ought to watch over the preſervation and prudent manage- — 
ment of the public property, to ſtop and prevent all waſte of Pr ne- 
it, and not ſuffer it to be applied to improper uſes. 

The prince, or the ſuperior of the ſociety, whatever he is, being 5 260- 

naturally no more than the adminiſtrator, and not the proprietor ice che 
of the ſtate, his authority, as ſovereign or head of the nation, public pro- 
does not of itſelf give him a right to alienate or mortgage the perty- 
public property. The general rule then is, that the ſuperior can- 
not diſpoſe of the public property, as to its ſubſtance,—the right 
to do this being reſerved to the proprietor alone, fince proprietor- 
ſhip is defined to be the right to diſpoſe of a thing ſubſtantially. 
If the ſuperior exceeds his powers with reſpect to this property, 
the alienation he makes of it will be invalid, and may at any 
time be revoked by his ſucceſſor, or by the nation. This is the 
law generally received in France ; and it was upon this principle 
that the duke of Sully“ adviſed Henry IV. to reſume the poſ- 
ſeſſion of all the domains of the crown alienated by his prede- 
ceſſors. 

The nation having the free diſpoſal of all the property belong- 9 261. 
ing to her (F 257), may convey his right to the ſovereign, and 0 jg 
conſequently confer upon him that of alienating and mortgaging him weighs 
the public property. But this right not being neceſſary to the to it. 
conductor of the ſtate, to enable him to render the people happy 
by his government,—it is not to be preſumed, that the nation 
have given it to him; and it they have not made an expreſs law for 
that purpoſe, we are to conclude that the pringe is not inveſted 
= it, unleſs he has received full, unlimited, and abſolute au- 
thority. 

The rules we have juſt eſtabliſhed relate to alienations of 6 262. 
public property in favour of individuals. "The queſtion aſſumes a 3 a 
different aſpect when it relates to alienations made by one nation Worms. 
to another +: it requires other principles to deBide it in the dif- ſpe to 
ferent caſes that may preſent themſelves. Let us endeavour to '*eaties be- 
give a general theory of them. ONE 

1. It is neceſſary that nations ſhould be able to treat and con- nation. 
tract validly with each other, ſince they would otherwiſe find 
it impollible to bring their affairs to an iſſue, os to obtain the 
bleſſings of peace with any degree of certainty. Whence it fol- 
lows, that when a nation has ceded any part of its property to 
another, the ceſſion ought to be deemed valid and irrevocable, as 


* See his Memoirs. 

1 Quod domania regnorum inalieuabilia & ſemper revocabilia dicuntur, id 
reſpectu privatorum intelligitur; nam contra alias gentes diviuo privilegio opus 
lorct. Leibnitz, Prefate ad Cod. Jur. Gent. Diplomat, 
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in fact it is, in virtue of the notion of property. This principle 
cannot be ſhaken by any fundamental law, by which a nation 
might pretend to deprive themſelves of the power of alienating 
what belongs to them: for this would be depriving themſelyes 
of all power to form contracts with other nations, or attempting 
to deceive them. A nation with ſuch a law ought never to treat 
concerning its property: if it is obliged to it by neceſſity, or de- 
termined to do it for its own advantage, the moment it broaches a 
treaty on the ſubject, it revounces its fundamental law. It is ſeldom 
diſputed that an entire nation may alienate what belongs to itſelf: 
bur it is aſked, whether its conductor, its ſovereign, has this 

ower ? The queſtion may be determined by the fundamental 
3 But if the laws ſay nothing directly on this ſubject, then 
we have recourſe to our ſecond principle, viz. 

2. If the nation has conferred the full ſovereignty on its con- 
ductor,—if it has intruſted to him the care, and, without reſerve, 
given him the right, of treating and contracting with other ſtates, 
it is cenſidered as having inveſted him with all the powers ne- 
ceſſary to make a valid contract. The prince is then the organ 
of the nation; what he does is conſidered as the act of the na- 
tion itſelf; and though he is not the owner of the public pro- 
perty, his alienations of it are valid, as being duly authoriſed, 

The queſtion becomes more diſhcult, when it relates, not to 
the alienation of ſome parts of the public property, but to. the 


of part of diſmembcring of the nation or ſtate itſelf, the ceſſion of a town 


the ſtate. 


6 264. 
Nights of 
the Giſ- 
men bered 


party, 


or a province that conſtitutes a part of it. This queſtion howey:1 
admits of a ſound deciſion on the ſame principles. A nation 
ought to prelerre itſelf (5 16),--it ought to preſerve all its mem- 
bers,—it cannot abandon them; and it 1s under an engagement 
to ſupport them in their rank as members of the nation (4 17), 
It has not then a right to traſhe with their rank and liberty, on 
account of any advantages it may expect to derive from ſuch 
a negotiation. They have joined the ſociety for the purpoſe of 
being members of it :=-they tubmit to the authority of the ſtate, 
for the purpoſe of promoting in concert their common welfarc 
and ſafety, and not of being at its diſpoſal, like a farm or an 
herd of cattle. But the nation may lawfully abandon them in a 
caſe of extreme ſſeceſſuy; and ſhe has a right to cut them off from 
the body, if the public ſafety requires it. When therefore, in ſuch 
a caſe, the ſtate gives up a town or a province to a neighbour or 
to a powerful enemy, the ceſſion ought to remain valid as to the 
ſtate, ſince ſhe had a right to make it: nor can ſhe any longer lay 
claim to the town or province thus alicnated, fince the has re- 
linquiſhed every right ſhe could have over them. 

But this province or town, thus abandoned and diſmembered 
from the ſtate, is not obliged to receive the new maſter whom 
the ſtate attempts to ſct over it. Being ſeparated from the ſo- 
ciety of which it was a member, it reſumes all its original rights; 
and if it be capable of defending its liberty againſt the prince 


who wouid ſubject it to his authority, it may lawfully * him. 
Francis 
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Francis I. having engaged by the treaty of Madrid to cede tlie 
duchy of Burgundy to the emperor Charles V. the ſtates of that 
province declared, “ that, having never been ſubject but to the 
« crown of France, they would die _ to it; and that if the 
« king abandoned them, they would take up arms, and endea- 
« your to ſet themſclves at liberty, rather than paſs into a new 
« ſtate of ſubjeRtion *.” It is true, ſubjects are ſeldom able to 
make reſiſtance on ſuch occaſions; and, in general, their wiſeſt 

lan will be to ſubmit to their new maſter, and endeavour to ob- 
tain the belt terms they can. 


I19 


Has the prince—or the ſuperior, of whatever kind—a power to g 265. 
diſmember the (tate ?—We anſwer as we have done above with re- Whether 


ſpe to the domain:—if the fundamental laws forbid all diſmem- 


the prince 
has power 


berment by che ſovereign, he cannot do it without the concur- to diſmem- 


rence of the nation or its repreſentatives. But if the laws are 
ſilent, and if the prince has received a full and abſolute authority, 
he is then the depoſitary of the rights of the nation, and the or- 
gan by which it declares its will. 'The nation ought never to 
abandon its members but in a cafe of neceſſity, or with a view to 
dne public ſafety, and to preſerve itſelf from total ruin; and the 
prince ought Not to give them up except for the ſame reaſons, 
But ſince he has received an abſolute authority, it belongs to him 
to judge of the neceſſity of the caſe, and of what the ſafety of the 
{tate requires. | 

On occaſion of the above-mentioned treaty of Madrid, the 
principal perſons in France, afſembled at Cognac after the king's 
return, unanimoully reſolved, “that his authority did not ex- 
© tend ſo far as to diſmember the crown.“ The treaty was de- 
clared void, as being contrary to the fundamental law of the 
kingdom: and indeed it had been concluded without ſufficient 
powers: for as the laws in expreſs terms refuſed tothe king the 
power of diſmembering the kingdom, the concurrence of the na- 
tion was neceſſary for that purpoſe; and it might give its con- 
lent by the medium of the {tates-general. Charles A ought not 
o have releaſed his priſoner before thoſe very ſtates had approved 
the treaty z or rather, making a more generous uſe of his — 
he ſhould have impoſed leſs rigorous conditions, ſuch as Francis I. 
would have been able to comply with, and ſuch as he could not, 
without diſhonour, have refuſed to perform. But now that 
there are no longer any meetings of the ſtates-general in France, 
the king remains the ſole organ of the ſtate, with reſpect to other 

wers: theſe latter have a right to take his will for that of all 
france; and the ceſſions the * might make them, would re- 
main valid, in virtue of the tacit conſent by which the nation has 
velted the king with unlimited powers to treat with them. Were 
it otherwiſe, no ſolid treaty could be entered into with the crown 
of France. For greater ſecurity, however, other powers have 


* Mezeray's Hiſtory of France, vol. ii. p. 458. 
+ Manerey, hid, * g N 
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often required that their treaties ſhould be regiſtered in the par- 
liament of Paris : but at preſent even this formality ſeems to be 
laid aſide. 

i P. 'AAlL.. 
Of R:vers, Streams, and Lakes. 

9266. WY HEN a nation takes poſſeſſion of a country with a view to 
1 ſettle there, it takes poſleſhon of every thing included in it, 
two terri- as lands, lakes, rivers, &c. Bur it may happen that the country 
tories is bounded and ſeparated from another by a river -i which 


caſe, it is aſked, to whom this river beloags ? It is manifeſt from 
the principles eſtabliſhed in Chap. XVIII. that it ought to belong 
to the nation who firſt took poſl:thon of it. This principle can- 
not be denied; but the difficulty is, to make the application. It 
is not eaſy to determine which of the two neighbouring nations 
was the firſt to take poſſeſſion of a river that ſeparates them. 
For the deciſion of ſuch queſtions, the rules which may be de— 
duced from the principles of the law of nations, are as follow ;— 

1. When a nation takes poſſeſſion of a country bounded by a 
river, ſhe is conſidered as appropriating to herſelf the river allo; 
for the utility of a river is too great to admit a ſuppoſition that the 
nation did not intend to reſerve it to herſelf. Conſequently, the 
nation that firſt eſtabliſhed her dominion on one of the baiiks of 
the river, is conſidered as being the ſirſt poſſeſſor of all that part 
of the river which: bounds her territory. When there is queilion 
of a very broad river, this preſumption admits not of a doubt, ſo 
far at leaſt as relates to a part of the river's breadth ; and the 
ſtrength of the preſumption increaſes or diminiſhes in an verſe 
ratio with the breadth of the river : for the narrower the river is, 
the more does the ſafety and convenience of its uſe require that 
it ſhould be ſubject entircly to the empire and property of that 
nation. 

2, If that nation has made any uſe of the river, as for naviga- 
tion or fiſhing, it is preſumed with the greater certainty, that the 
has reſolved to appropriate the river to her own uſe. 

3. If, of two nations inhabiting the oppoſite banks of the ri- 
ver, neither party can prove that they themſelves, or thoſe whoſe 
rights they inherit, were the firſt ſettlers in thoſe tracts. it is to 
be ſuppoſed that both nations came there at the ſame time, ſince 
neither of them can give any reaſon for claiming the preference: 
and in this caſe, the dominion of each will extend to the middle 
of the river. 

4. A long and undiſputed poſſeſſion eſtabliſhes the right of na- 
tions; otherwiſe there could be no peace, no ſtability between 
them: and notorious facts mult be admitted to prove the pollel- 
ſion. Thus, when, from time immemorial, a nation has without 
contradiction exerciſed the ſovereiguty upon a river which * 

et 
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her boundary, nobody can diſpute with that nation the ſupreme 
dominion over the river in queſtion. 

5. Finally, if treaties determine any thing on this queſtion, 
they muſt be obſerved. To decide it by accurate and expreſs 
ſtipulations, is the fafeſt mode: and ſuch is, in fact, the method 
taken by moll powers at preſent. $ 267. 

If a river leaves its bed, whether it be dried up or takes its Of the bed 
courſe elſewhere, the bed belongs to the owner of the river; for Lg 
the bed is a part of the river; and he who had appropriated to him- dried up or 
ſelf the whole, had neceflarily appropriated to himſelf all its parts. takes an- 

If a territory which terminates on a rixer has no other — — 
dary than that river, it is one of thoſe territories that have natu- 663 

ral or indeterminate bounds (territoria arcifinia), and it enjoys The right 

the right of alluvion; that is to ſay,—every gradual increaſe of of alluvion. 

ſoil, every addition which the current of the river may make to 

its bank on that fide, is an addition to that territory, ſtands in the 

ſame predicament with it, and belongs to the fame owner. For 

if I take poſſeſſion of a piece of land, declaring that I will have 

for its boundary the river which waſhes its ſide, —or if it is given 

to me upon that footing, I thus acquire beforehand the right 

of alluvionz and conſequently I alone may appropriate to myſelf 

whatever additions the current of the river may inſenſibly make 

to my land: —I ſay * inſenſibly,” becauſe in the very uncommon 

caſe, called av] Hin, when the violence of the ſtream ſeparates a 

conſiderable part from one piece of land and joins it to another, 

but in ſuch manner that it can till be identified, the property of 

the ſoil ſo removed naturally continues veſted in its former on- 

er. The civil laws have thus provided againſt and decided this 

caſe when it happens between individual and individual; they 

ought to unite equity with the welfare of the ſtate, and the care 

of preventing litigations. 

In caſe of doubt, every territory terminating on a river is pre- 

| ſumed to have no other boundary than the river itſelf ; becauſe 

nothing is more natural than to take a river for a boundary, 

when a ſettlement is made; and wherever there is a doubt, that 

+ always to be preſumed, which is moſt natural and moſt proba- 

le. | 


As ſoon as it is determined. that a river conſtitutes the boundary- $ 269. 


a line between two territorics, whether it remains common to Whether 
. the inhabitants on each of its banks, or whether each ſhares half of — 
) it, —or, finally, whether it belongs entirely to one of them, — any chan 
e their rights with reſpect to the river are in no wiſe changed by the in the rig 
; alluvion. If therefore it happens that, by a natural effect of the * 
e current, one of the two territories receives an increaſe, while the 

river gradually encroaches on the oppoſite bank,—the river ſtill 
p remains the natural boundary of the two territories, and, notwith- 
n ſtanding the progreſſive changes in its courſe, each retains over it 
[- the ſame rights which it poſſeſſed before; ſo that, if, for inſtance, 
it it be divided in the middle between the owners of the oppoſite 


1s banks, that middle, though it changes its place, will continue to 
be 
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be the line of ſeparation between the two neighbours. The one 
loſes, it is true, while the other gains : but nature alone produces 
this change: ſhe deſtroys the land of the one, while ſhe forms new 
land for the other. The cafe cannot be otherwiſe determined, 
ſince they have taken the river alone for their limits. 
$ 270. But if, inſtead of a gradual and progreſſive change of its bed, 
What >* the river, by an accident merely natural, turns entirely out of its 
the river courſe, and runs into one of the two neighbouring ſtates, the 
changes its bed which it has abandoned becomes thenceforward their boun- 
bed. dary, and remains the property of the former owner of the river 
($ 267): the river itſelf is, as it were, anihilated in all that part, 
while it is reproduced in its new bed, and there belongs only to 
the ſtate in which it flows. 

This cafe is very different from that of a river which changes 
its courſe without going out of the ſame ſtate. The latter, in its 
new courſe, continues to belong to its former owner, whether 
that owner be the ſtate or any individual to whom the ſtate has 
given it,—becauſe rivers belong to the public, in whatever part 
of the country they flow. Of the bed which it has abandoned, 
a moiety accrues to the contiguous lands on each fide, if they 
are lands that have natural boundaries with the right of alluvion. 
That bed (notwithſtanding what we have ſaid in 5 267) is no 
longer the property of the public, becauſe of the _ of alluvion 
veſt ed in the owners of its banks, and becaule the public held 
Pp of the bed, only on account of its containing a river. 

ut if the adjacent lands have not natural boundaries, the public 
ſtill retains the property of the bed. The new foil over which 
the river takes its — is loſt to the proprietor, becauſe all the 
rivers in the country belong to the public. 

$ 271, It is not allowable to raiſe any works on the bank of a river, 
Works which have a tendency to turn its courſe, and to caſt it upon the 
fen il oppoſite bank: this would be promoting our own advantage at 
current, Our neighbour's expenſe. Each can only ſecure himſelf, and 
hinder the current from undermining and carrying away his land. 
5 272. In general, no perſon ought to build on a river, any more than 
ral, prejud;. elſe where, any work that is prejudicial to his neighbour's rights. 
cial to the If a river belongs to one nation, and another has an inconteſtable 
Fights of right to navigate it, the former cannot erect upon it a dam or a 
others. mill which might render it unfit for navigation. The right 
which the owners of the river poſſeſs in this caſe is only that of 
a limited property; and, in the exerciſe of it, they are bound to 

reſpect the rights of others. 
$ 273- But when two different rights to the ſame thing happen to 


Rules ; 8 N | 
rl, Claſh with each other, it is not always eaſy to determine which 


interfering Ought to yield to the other: the point cannot be ſatisfactorily de- 

right. cided, without attentively conſidering the nature of the rights, 

and their origin. For example, a river belongs to me, but you 

have a right to fiſh in it: and the queſtion 1s, whether I may 

1 erect mills on my river, — 2 the fiſhery will become more 


he nature of our rights ſeems 
to 


dithcult and leſs advantageous ? 
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d 
to determine the queſtion in the aſfirmative,—I, as proprietor, 
have an eſſential right over the river itſelf :—you have only a f 
right to make uſe of it, —a right which is mercly acceſſory, and 
dependent on mine : you have but a gencral right to fiſh as you 
can in my river, ſuch as you happen to find it, and in what- 
ever ſtate I may think fit to poſſeſs it. I do not deprive you of 

our right by ereCting my mills : it ſtill exiſts in the general view 
of itz and if it becomes leſs uſeful to you, it is by accident, and 
becauſe it is dependent on the exerciſe of mine. 

The caſe is different with reſpect to the right of navigation, 
of which we have ſpoken. This right neceſſarily ſuppoſes that 
the river ſhall remain free and 5 and therefore excludes 
every work that will entirely interrupt its navigation. 

The antiquity and origin of the rights ſerve, no leſs than their 
nature, to determine the queſtion. The more ancient right, if it 
be abſolute, is to be exerted in its full extent, and the other only 
ſo far as it may be extended without prejudice to the former ; for 
it could only be eſtabliſhed on this footing, unleſs the poſſeſſor of 
the firſt right has expretsly conſented to its being limited. 

In the ſame manner, rights ceded by the proprietor of any 
thing are conſidered as ceded without prejudice to the other 
rights that belong to him, and only ſo far as they are conſiſtent 
with theſe latter, unleſs an expreſs declaration, or the very nature 
of the right, determine it otherwiſe. If I have ceded to another 
the right of fiſhing in my river, it is manifeſt that I have ceded it 
without prejudice to my other rights, and that I remain free to 
build on that river ſuch works as I think proper, even though 
they ſhould injure the fiſhery, provided they do not altogether 
deſtroy it. A work of this latter kind, ſuch as a dam that would 
hinder the fiſh from aſcending it, could not be built but in a caſe 
of neceſſity, and on making, according to circumſtances, an ad- 
equate compenſaticn to the perſon who has a right to fiſh there. 

What we have ſaid of rivers and ſtreams, may be caſily ap- 1 274. 
plied to lakes. Every lake, entirely included in a country, belongs Lake. 
to the nation that is the proprietor of that country; for, in tak- 
ing poſſeſſion of a territory, a nation is conſidered as having ap- 
propriated to itſelf every thing included in it: and as it ſeldom 
happens that the property of a lake of any conſiderable extent 
falls to the ſhare of individuals, it remains common to the nation. 

If this lake is ſituated between two ſtates, it is preſumed to be 
divided between them at the middle, while there is no title, no 
conſtant and manifeſt cuſtom, to determine otherwiſe, 

What has been ſaid of the right of alluvion in ſpeaking of ri- 6 2-5. 
vers, is alſo to be underſtood as applying to lakes. When a lake, Increaſe of 
which bounds a ſtate, belongs entirely to it, every increaſe in the“ 
extent of that lake falls under the ſame predicament as the lake 
itſelf; but it is neceſſary that the increaſe ſhould be inſenſible, 
as that of land in alluvion, and moreover that it be real, conitant, 
and complete. To explain myſelf more fully,—1. I ſpeak of 


inſenſible increaſe : this is the reverſe of alluvion: the i ne 
ere 


124 


OF RIVERS, &c. B. I. Ch. XXII. 


here relates to the increaſe of a lake, as in the other caſe to an 
increaſe of ſoil. If this increaſe be not inſenſible, —if the lake, 
overflowing its banks, inundates a large tract of land, this new 
portion of the lake, this tract thus covered with water, til] he. 
longs to its former owner. Upon what principles gan we found 
the acquiſition of it in behalf of the owner of the lake? The 
ſpace is very eaſily identified, though it has changed its nature; 
and it is too conſiderable to admit a preſumption that the owner 
had no intention to preſerve it to himſe!f, notwithſtanding the 
changes that might happen to it. 

But, 2. If the lake inſenſibly undermines a part of the oppoſite 


territory, deſtroys it, and renders it impoſſible to be known, by 


fixing itſelf there, and adding it to its bed, that part of the terri. 
tory is loſt to its former owner; it no longer exiſts; and the 
whole of the lake thus increaſed ſtill belongs to the fame ſtate as 
before. 

3. If ſome of the lands bordering on the lake are only over- 
flowed at high water, this tranſient accident cannot produce an 
change in their dependence. The reafon why the toil, which 
the lake invades by little and little, belongs to the owner 
of the lake, and is loſt to its former proprictor, is becauſe 
the proprietor has no other boundary than the lake, nor any 
other marks than its bauks, to aſcertain how far his poſſeſſions ex- 
tend. If the water advances inſenſibly, he loſes; if it retires in 
like manner, he gains: ſuch muſt have been the intention of the 
nations who have reſpeCtively appropriated to themſelves the lake 
and the adjacent lands: it can ſcarcely be ſuppoſed that they had 
any other intention. But a territory overflowed for a time, is not 
confounded with the reſt of the lake: it can {till be recogniſed; 
and the owner may ſtill retain his right of property in it. Were 
it otherwiſe, a town overflowed by a lake wou.d become ſubject 
to a different government during the inundation, and return to 
its former ſovereign as ſoon as the waters were dried up. 

4. For the ſame reaſons, if the waters of the lake, penetrating 
by an opening into the neighbouring country, there form a bay, 
or new lake, joined to the firſt by a canal, — this new body of 
water, and the canal, belong to the owner of the country in 
which they are formed. For the boundaries are eaſily aſcertaincd: 
and we are not to preſume an intention of relinquithing fo con- 
ſiderable a tract of land in caſe of its happening to be invaded 
by the waters of an adjoining lake. 

It muſt be obſerved that we here treat the queſtion as ariſing 
between two ſtates : it is to be decided by other principles when 
it relates to proprietors who are members of the ſame ſtate. In 
the latter caſe, it is not merely the bounds of the ſoil, but alſo its 
nature and uſe, that determine the poſſeſſion of it. An indi- 
vidual, who poſſeſſes a field on the borders of a lake, cannot en- 
joy it as a field when it is overflowed; and a perſon who has, 
for inſtance, the right of fiſhing in the lake, may exert his right 
in this new extent: if the waters retirc, the field is reſtored ta 
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d 
the uſe of its former owner. If the lake penetrates by an open- 
ing into the low lands in its neighbourhood, and there forms a 
rmanent inundation, this new lake belongs to the public, be- 
cauſe all lakes belong to the public. 
The {ame principles ſhew, that if the lake inſenſibly forms an, $ 276- 
acceſhon of land on its banks, either by retiring or in any other Land form- 


13 i cd on the 
manner, this increaſe of land belongs to the country which it banks of a 


joins, when that country has no other boundary than the lake. lake. 
[tis the ſame thing as alluvion on the banks of a river. 

But if the ny anne to be ſuddenly dried up, either to- J 277 
tally or in a great part of it, the bed would remain in the poſſeſ- — —_ 
ſion of the ſovereign of the lake; the nature of the ſoil, ſo eaſily up. 
known, ſufficiently marking out the limits. 

The empire or juriſdiction over lakes and rivers is ſubject 1 
to the ſame rules as the property of them, in all the caſes which tion over 
we have examined. Each ſtate naturally poſſeſſes it over The lakes and 
whole or the part, of which it poſſeſſes 4 domain. We have 
ſeen (4 245) that the nation, or its ſovereign, commands in all 
places in its poſſeſſion. 


CH AP. XXIII. 
Of the Sea. 


I order to complete the expoſition of the principles of the law g 279. 
of nations with reſpect to the things a nation may poſſeſs, it The ſea and 
remains to treat of the open ſea. The uſe of the open ſea con- 
fiſts in navigation, and in fiſhing z along its coaſts it is moreover 
of uſe for the procuring of ſeveral things found near the ſhore, 
ſuch as ſhell-fiſh, amber, pearls, &c. for the making of ſalt, and, 
finally, for the eſtabliſhment of places of retreat and ſecurity for 
veſſels. 

The open ſea is not of ſuch a nature as to admit the holding 4 280. 
— of it, ſince no ſettlement can be formed on it, ſo as to Whecher 

inder others from paſſing. But a nation powerful at ſea may d — 

ſorbid others to fiſh in it and to navigate it, declaring that ſhe ſe ed, and 
appropriates to herſelf the dominion over it, and that ſhe will de- its domi- 
= the veſſels that ſhall dare to appear in it without her per- e 
miſſhon. Let us ſee whether ſhe has right to do this. OY 

It is manifeſt that the uſe of the open ſea, which conſiſts in 5 281. 
navigation and fiſhing, is innocent and inexhauſtible; that is to Nobody 
lay —he who navigates or fiſhes in the open ſea, does no injury — 0 4 
to any one, and the ſea, in theſe two reſpects, is ſufficient for all Ke = 
mankind. Now nature does not give to man a right of appro- himſclf the 
priating to himſelf things that may be innocently uſed, and that 5 en hong 
are inexhauſtible, and ſufficient for all. For ſince thoſe things, * 
while common to all, are ſufficient to ſupply the wants of each. 
whoever ſhould, to the excluſion of all other participants, attempt 
to render himſelf ſole proprietor of them, would — 


re 
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wreſt the bounteous giſts of nature from the parties excluded. 
The earth no longer furniſhing without culture the things ne. 
ceſſary or uſeful to the human race, who were extremely multi. 

lied, it became neceſſary to introduce the right of property, in 
order that each might apply himſelf with more ſucceſs to the 
cultivation of what had fallen to his ſhare, and multiply by his 
labour the neceſſaries and conveniences of life. It is for this reaſon 
the law of nature approves the rights of dominion and property, 
which put an end to the primitive manner of living in common, 
But this reaſon cannot apply to things which are in themſelves 
inexhauſtible ; and conſequently it cannot furniſh any juſt grounds 
for ſeizing the excluſive rofleſſon of them. If the free and com- 
mon uſe of a thing of this nature was prejudicial or dangerous to 
a nation, the care of their own ſafety would authoriſe them to 
reduce that thing under their own dominion if poſſible, in order 
to reſtrict the uſe of it by ſuch precautions as prudence might dic- 
tate to them. But this is not the caſe with the open ſea, on which 
people may ſail and fiſh without the leaſt prejudice to any perſon 
whatſoever, and without putting any one in danger. No nation 
therefore has a right to take poſſeſſion of the open ſea, or claim the 
ſole uſe of it, to the excluſion of other nations. The kings of Por- 
tugal formerly arrogated to themſelves the empire of the ſeas of 
Guinea and the Eaſt-Indies* ; but the other maritime powers gave 
themſelves little trouble about ſuch a pretenſion. 

$ 282. The right of navigating and fiſhing in the open ſea being 
—— . then a right common to all men, the nation that attempts to 
tempts to Exclude another from that advantage, does her an injury, and 
exclude furniſhes her with ſufficient grounds for commencing hoſtilities, 
3 ſince nature authoriſes a nation to repel an injury, —that is, to 

es it an . . . 
injury. make uſe of force againſt whoever would deprive her of her rights. 

$ 283, Nay more,—a nation, which, without a legitimate claim, would 
It even arrogate to itſelf an excluſive right to the ſea, and ſupport its 
— te all pretenſions by force, does an injury to all nations; it infringes 
nations their common right; and they are juſtifiable in forming a general 

combination againſt it, in order to repreſs ſuch an attempt. Na- 
tions have the greateſt intereſt in cauſing the law of nations, 
which is the baſis of their tranquillity, to be univerſally reſpected. 
If any one openly tramples it under foot, they all may and ought 
to riſe up againſt him; and, by uniting their forces to chaſtiſe 
the common enemy, they will diſcharge their duty towards them- 
ſelves, and towards human ſociety, of which they are members 
(Prelim. 6 22). 

5 283. However, as every one is at liberty to renounce his right, a 
It may ac- nation may acquire excluſive rights of navigation and fiſhing, 
five by treaties, in which other nations renounce, in its favour, the 
right by Tights they derive from nature. Ihe latter are obliged to obſerve 
treaticss their treaties 3 and the nation they have favoured has a right to 

maintain by force the poſſeſſion of its advantages. Thus the 


See Crotius's Mare Liberum, and Selden's Mare Clauſum, 1ib. i. cap. vi. 
houſe 
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houſe of Auſtria has renounced, in favour of England and Hol- 
land, the right of ſending vefſels from the Netherlands to the 
Eaſt-Indies. In Grotius, de Jure Belli & Pacis, Lib. II. Cap. III. 
$ 15, may be found many inſtances of ſimilar treaties. 

As the rights of navigation and of fiſhing, and other rights which , $ 23s. 
may be exerciſed on = ſea, belong to the claſs of thoſe rights — 
of mere ability Jura mere facultatis) which are impreſcriptible tion and 
(F 95), they cannot be loſt for want of uſe. Conſequently, long ule, 
although a nation ſhould happen to have been, from time im- 
memorial, in ſole poſſeſſion of the navigation or fiſhery in certain 
ſeas, it cannot, on this foundation, claim an excluſive right to 
thoſe advantages. For though others have not made uſe of their 
common right to navigation and fiſhery in thoſe ſeas, it does not 
thence follow that they have had any intention to renounce it; 
and they are entitled to exert it whenever they think proper 

But it may happen, that the non-uſage of the right may aſſume . — 


the nature of a conſent or tacit agreement, and thus become a virtue of x 
title in favour of one nation againſt another. When a nation, tacit agree» 


that is in poſſeſſion of the navigation and fiſhery in certain tracts ment. 
of ſea, claims an excluſve right to them, and forbids all partici- 

pation on the part of other nations,—if the others obey that 
prohibition with ſufficient marks of acquieſcence, they tacitly 
renounce their own right, in favour of that nation, and eſtabliſh 

for her a new right, which the may afterwards lawfully maintain 

againſt them, eſpecially when it is confirmed by long uſe. 

The various uſes of the ſea near the coaſts render it very ſuſ- 8 5 2 


ceptible of property. It furniſhes fiſh, ſhells, pearls, amber, &c. n che 


Now in all theſe reſpects its uſe is not inexhauſtible; wherefore coaſts may 


the nation to whom the coaſts belong may appropriate to them- become a 
ſelves, and convert to their own profit, an advantage which na- Propecty. 
ture has ſo placed within their reach as to enable them conve- 
niently to take poſſeſſion of it, in the ſame manner as they 
1 themſelves of the dominion of the land they inhabit. 
Vho can doubt, that the pearl fiſheries of Bahrem and Ceylon 
may lawfully become property? And though, where the catch- 
ing of fiſh is the only object, the fiſhery appears leſs liable to be 
exhauſted, —yet if a nation have on their coaſt a particular fiſhery 
of a profitable nature, and of which they may become ma- 
ſters, ſhall they not be permitted to appropriate to themſelves that 
bounteous gift of nature, as an appendage to the country — 
poſſeſs, and to reſerve to themſelves the great advantages hi 
their commerce may thence derive in caſe there be a ſufficient 
abundance of ſiſli to ſurniſh the neighbouring nations? But if, 
lo far from taking poſleſion of it, the nation has once acknow- 
ledged the common right of other nations to come and fiſh there, 
it can no longer exclude them from it; it has left that fiſhery 
im its primiti e freedom, at leaſt with reſpect to thoſe who have 
been accuttomed to take advantage of it. The Engliſh not having 
originally taken excluſive poſſeſſion of the herring- fiſnery on 
their coaits, it is become common to them with other nations. 
A nation 


but not by 


— — — 
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$ 283, A nation may appropriate to herſelf thoſe things, of which 


Another the free and common uſe would be prejudicial or dangerous to 
appropriat- her. This is a ſecond reaſon for which governments extend their 
ing the ſea dominion over the ſea along their coaſts, as far as they are able 
Ag to protect their right. It is of conſiderable importance to the 
coaſts, ſafety and welfare of the ſtate, that a general liberty be not 
allowed to all comers to approach ſo near their poſſeſſions, eſpe. 
cially with ſhips of war, as to hinder the approach of tradin 
nations, and moleſt their navigation. During the war between 
Spain and the United Provinces, James I. king of England, 
marked out, along his coaſts, certain boundaries within which 
he declared that he would not ſuffer any of the powers at war 
to purſue their enemies, nor even allow their armed veſſels to ſto 
and obſerve the ſhips that ſhould enter or ſail out of the ports“. 
"Theſe parts of the ſea, thus ſubject to a nation, are compre- 
hended in her territory; nor muſt any one navigate them with- 
out her conſent. But to veſſels that are not liable to ſuſpicion, 
ſhe cannot, without a breach of duty, refuſe permiſſion to ap- 
proach for harmleſs purpoſes, ſince it is a duty incumbent on 
every proprietor to allow to (trangers as free paſſage, even by 
land, when it may be done without damage or danger. It is 
true, that the ſtate itſelf is ſole judge of what is proper to be 
done in every particular caſe that occurs: and if it judges amiſs, 
it is to blame; but the others are bound to ſubmit. It is other- 
wiſe, however, in caſes of neceſſity, as, for inſtance, when a veſ- 
ſel is obliged to enter a road which belongs to you, in order to 
ſhelter herſelf from a tempeſt In this caſe, the right of entering 
wherever we can, provided we cauſe no damage, or that we re- 
pair any damage done, 1s, as we ſhall ſhew more at large, a rem- 
nant of the primitive freedom, of which no man can be ſuppoſed 
to have diveſted himſelf; and the veſſel may lawfully enter in 
ſpite of you, if you unjuſtly refuſe her — (hey 
$289. Tt is not eaſy to determine to what diſtance a nation may ex- 
_ — tend its rights over the ſea by which it is ſurrounded. Bodinus + 
Gom — pretends, that, according to the common right of all maritime na- 
extend. tions, the prince's dominion extends to the diſtance of thirty 
leagues from the coaſt. But this exact determination can only 
be ſounded on a general conſent of nations, which it would be 
diſſicult to prove. Each ſtate may, on this head, make what re- 
gulations it pleaſes, ſo far as reſpects the tranſactions of the citi- 
zens with each other, or their concerns with the ſovereign: but 
between nation and nation, all that can reaſonably be ſaid, is, that, 
in general, the dominion of the ſtate over the neigbouring ſea 
extends as far as her ſafety renders it neceſſary and her power is 
able to aſſert it; ſince, on the one hand, ſhe cannot appropriate 
to herſelf a thing that is common to all mankind, fuch as the 
ſea, except ſo far as ſhe has need of it for ſon:e lawful end 
($ 281), and, on the other, it would be a vain and ridiculous pre- 


* Selden's Mare Clauſum, Lib. II. + In his Republic, Book I. Chap. X. 
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tenſion to claim a right which ſhe were wholly unable to aſſert. 
The fleets of England have given room to her kings to claim the 
empire of the ſeas which ſurround that iſland, even as far as the 
oppoſite coaſts . Selden relates a ſolemn act f by which it ap- 

rs that, in the time of Edward I. that empire was acknow- 
ledged by the greateſt part of the maritime nations of Europe; 
and the republic of the United Provinces acknowledged it, in 
ſome meaſure, by-the treaty of Breda in 1667, at leaf ſo far as 
related to the honours of the flag. But ſolidly to eſtabliſh a right 
of ſuch extent, it were neceſſary to prove very clearly the expreſs 
or tacit conſent of all the powers concerned. The French have 
never agreed to this pretenſion of England; and in that ver 
treaty of Breda, juſt mentioned, Louis XIV. would not even ful. 
fer the Channel to be called the Engliſh Channel, or the Britiſh 
Sea. The republic of Venice claims the empire of the Adriatic ; 
and every body knows the ceremony annually performed upon 
that account. In confirmation of this right, we are referred to 
the examples of Utadiſlaus, king of Naples, of the emperor Fre- 
deric III. and of ſome of the kings of Hungary, who aſked per- 
miſſion of the Venetians for their veſſels to paſs through that 
ſea}. That the empire of the Adriatic belongs to the republic 
to a certain diſtance from her own coaſts, in the places of which 
ſhe can keep poſſeſſion, and of which the poſſeſſion is important 
to her own ſafety,—appears to me inconteſtable : but I doubt 
very much whether any power is at preſent diſpoſed to acknow- 
ledge her ſovereignty over the whole Adriatic fea, Such preten- 
ſions to empire are reſpected as long as the nation that makes 
them is able to aſſert them by force; but they vaniſh of courſe on 
the decline of her power. At preſent the whole ſpace of the ſea 
within cannon-ſhot of the coaſt is conſidered as making a part of 
the territory; and for that reaſon a veſſel taken under the cannon 
of a neutral fortreſs is not a lawſul prize. | 

The ſhores of the ſea inconteſtably belong to the nation that _, $ 290. 
poſſeſſes the country of which they are a part; and they belong _— — 
to the claſs of public things. If civilians have ſet them down as 
things common to all mankind (res communes), it is only in re- 
gard to their uſe; and we are not thence to conclude that they 
conſidered them as independent of the empire: the very contrary 
appears from a great number of laws. Ports and harbours are 
manifeſtly an appendage to and even a part of the country, and 
conſequently are the property of the nation. Whatever is ſaid 
ot the land itſelf, will equally apply to them, fo far as reſpects the 
conſequences of the domain and of the empire. 

All we have ſaid of the parts of the ſea near the coaſt, may be 8 29r. 
ſaid more particularly, and with much greater reaſon, of roads, _ 
bays, and ſtraits, as {till more capable of being poſſeſſed, and of 
greater importance to the ſafety of the country, But I ſpeak of 


* Ser Seldeu's Mare Cl uſum. + Ibid. lib, it, cap. xxviii. 
+ lbid, lib. i. cap. zvi. 
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bays and ſtraits of ſmall extent, and not of thoſe great tracts of 
ſea to which theſe names are ſometimes given, as Hudſon's Bay 
and the Straits of Magellan, over which the empire cannot extend, 
and (till leſs a right of property. A bay whoſe entrance can be 
defended, may be poſſeſſed and rendered ſubject to the laws of 
the ſovereign; and it is of importance that it ſhould be ſo, ſince 
the country might be much more eafily inſulted in ſuch a place, 
than on a coaſt that lies expoſcd to the winds and the impetuo- 
ſity of the waves, 

ES It muſt be remarked with regard to ſtraits, that, when they 

particular. ſerve for a communication between two ſeas, the navigation of 
which is common to all or feycral nations, the nation which poſ. 
ſeſſes the ſtrait, cannot refuſe the others a paſſage through it, 
provided that paſſage be innocent, and attended with no danger 
to herſelf. By refuſing it without juſt reaſons, ſhe would de- 
prive thoſe nations of an advantage granted them by nature; 
and indeed the right to ſuch a paſſage is a remnant of . the pri- 
mitive liberty enjoyed by all mankind, Nothing but the care of 
his own ſafety can authoriſe the owner of the ſtrait to make 
uſe of certain precautions, and to require certain formalities, 
commonly eſtabliſhed by the cuſtom of nations. Ie has a right 
to levy a moderate tax on the veſſels that paſs, partly on account 
of the inconvenience they give him by obliging him to be on his 
guard, —partly as a return for the ſafety he procures them by 
protecting them from their enemies, by keeping pirates at a di- 
ſtance, and by defraying the expenſe attendant on the ſupport cf 
light-houfes, ſca- marks, and other things neceſſary to the lafery of 
mariners. Thus the king of Denmark requires a cuſtom at 
the ſtraits of the Sound. Such right ought to be founded on 
the ſame reaſons, and ſubject to the tame rules, as the tolls elta- 
bliſhed on land or on a river. (See 99 103 and 104.) 

& 29%, It is neceſſary to mention the right to wrecks,—a right which 
Rizht to was the wretched offspring of barbariſm, and which has almoſt 
wrecks. every-where fortunately diſappeared with its parent. Juttice and 

humanity cannot allow of it except in thoſe caſes only where the 
proprictors of the eſſects ſaved from a wreck cannot poſſibly be 
diſcovered. In ſuch caſes, thoſe effects belong to the perſon who 
is the firſt to take poſſeſſion of them, or to the ſovereign, il the 
law reſerves them tor him. 

$ 2944 If a fea is entirely incloſed by the territories of a nation, and 
8 has no other communication with the ocean than by a channel 
within the of which that nation may take policſhon, it appears that ſuch a 
territories ſea is no leſs capable of being occupied, and becoming property, 
of a nation. than the land; and it ought to follow the fate of the country that 

ſurrounds it. The Mediterranean, in former times, was abſo— 
lutely incloſed within the territories of the Romans; and that 
people, by rendering themſelves maſters of the {trait which joins 
it to the ocean, might ſubject the Mediterranean to their enipire, 
and aſſume the dominion over it. They did not, by ſuch procedure, 
injure the rights of other nations; a particular ſca being _ 
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feſtly deſigned by nature for the uſe of the countries and nations 
that ſurround it. Beſides, by barring the entrance of the Medi- 
terranean againſt all ſuſpected veſſels, the Romans, by one ſingle 
ſtroke, ſecured the immenſe extent of their coaſts : and this rea- 
ſon was ſufficient to authoriſe them to take poſſeſſion of it. And 
25 it had abſolutely no communication but with the ſtates which 
belonged to them, they were at liberty to permit or prohibit the 
entrance into it, in the ſame manner as into any of their towns 
or provinces. 
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When a nation takes poſſeſſion of certain parts of the ſea, it 8 294. 
takes poſſeſſion of the empire over them, as well as of the do- The parts 


main, on the ſame principle which we advanced in treating of the 
land (5 205). Theſe parts of the ſca are within the juriſdiction 


of the ſea 
poſſeſſed by 


a power are 


of the nation, and a part of its territory : the ſovereign commands within its 
there; he makes laws, and may punith thoſe who violate them 8 


in a word, he has the ſame rights there as on land, and, in general, 
every right which the laws of the (tate allow him. 

It is however true that the empire, and the domain or property, 
are not inſeparable in their own nature, even in a fovereign ſtate *. 
As a nation may pollefs the domain or property of a tract of land 


or ſea without having the ſovereignty of it, ſo it may likewiſe - 


happen that ſhe ſhall poſſeſs the ſovereignty of a place, of which 
the property or the domain, with reſpect to uſe, belongs to ſome 
other nation. But it is always preſumed, that when a nation 
poſſeſſes the uſeful domain of any place whactoever, ſhe has alſo 
the higher domain and empire, or the ſovercignty (5 205). We 
cannot, however, from the poſſeſſion of the empire, inter with 
equal probability a co-exiſtent poſſeſſion of the uſeful domain 
for a nation may have good reaſons for claiming the empire over 
a country, and particularly over a tract of ſea, without pretend- 
ing to have any property in it, or any uſeful domain. The En- 
gliſh have never claimed the property of all the ſeas over which 
they have claimed the empire. 

This is all we have to ſay in this firſt book. A more minute 
detail of the duties and rights of a nation, conſidered in herſelf 
would lead us too far. Such detail muſt, as we have already ob- 
ſerved, be ſought for in particular treatiſes on the public and po- 
litical law. We are very far from flattering ourſelves that we 
have omitted no important article: this is a flight ſketch of an 
immenſe picture: but an intelligent reader will without dithculty 
ſupply all our omiiſions by making a proper application of the 
general principles: we have taken the utmoſt care ſolidly to 
eſtabliſh thoſe principles, and to develop them with preciſion 
aud perſpicuity. 


* Sec Book II. $33, 
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Book mn 


Of a Nation conſidered in its Relations to others, 


F 
Of the Common Duties of a Nation towards others, or of the Offices 


of Humanity between Nations. 


12 following maxims will appear very ſtrange to cabinet WM 


politicians: and ſuch is the misfortune of mankind, that, ES 
to many of thoſe refined conductors of nations, the doctrine of men and 
this chapter will be a ſubject of ridicule. Be it ſo!—but we mutual du- 
will nevertheleſs boldly lay down what the law of nature pre- 10 1 
ſcribes to nations. Shall we be intimidated by ridicule, chen 

we ſpeak after Cicero? That great man held the reins of the 

moſt powerful ſtate that ever exiſted; and in that ſtation he ap- 

peared no leſs eminent than at the bar. The punctual obſer- 

rance of the law of nature he conſidered as the moſt ſalutary 

policy to the ſtate. In my preface, I have already quoted this 

fine paſſage: Nihil eft quod adhuc de republica putem dictum, & 

quo poſſim longius progredt, niſi ſit confirmatum, non modo falſum 

eſſe 1llud, ſine injuria non poſſe, ſed hoc veriſſimum, ſine ſumma juſlitia 
rempublicam regi non poſſe *. I might ſay on good grounds, that, 

by the words, /umma ju/litia, Cicero means that univerſal juſtice 

which conſiſts in completely fulfilling the law of nature. But 

in another place he explains himſelf more clearly on this head, 

and gives us ſufficiently to underſtand that he does not confine 


* Fragm, ex lib. ii. De Republica. 
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the mutual duties of men to the obſervance of juſtice, properly 
ſo called. “ Nothing, ſays he, is more agrecable to nature, more 
tc capable of affording true ſatisfaction, than, in imitation of Her. 
« cules, ro undertake even the molt arduous and painful labours for 
« the benefit and preſervation of all nations.” Magis eft ſecundum 
naturam, pro omnibus gentibus, ſi fieri paſſii, conſervand:s aut Ju 
vandis, maximos labores moleſtiasque ſuſcipere, imitantem Hercul n 
illum, quem himinum fama, beneficiorum memor, in concilium cæ- 
leſtium collocavit, quam vivere in ſolitudine, non modo fine ullis mi 
leſtiis, ſea etiam in maxi mis voluptatibus, abundantem omnibus copiis, 
ut excellas etiam pulchritudine & viribus. Quocirca optimo quiſque 
& /plendidiſſimo ingenio longe illam vitam hu:c anteponit *. In the 
ſame chapter, Cicero expreſsly refutes thoſe who are for ex- 
cluding foreigners from he benefit of thoſe duties to which they 
acknowledge themſelves bound towards their fellow citizens. 
Qui autem civium rationem dicunt habendam, exter norum negant, 
hi dirimunt communem humani generis ſocietatem; qua ſublata, 
beneficentia, liberalitas, bontas, juſlitia, funditus tollitur : que qui 
tollunt, etiam adverſus Deos immortales impii judicandi ſunt; ab 
iis enim conſlitutam inter homines ſocietatem evertunt. 

And why ſhould we not hope till to find, among thoſe who 
are at the head of affairs, ſome wiſe individuals, who are con- 
vinced of this great truth, that virtue is, even for ſovereigns and 
political bodies, the moſt certain road to proſperity and happineſs? 
There is at leaſt one benefit to be expected from the open 
aſſertion and publication of ſound maxims, which is, that even 
thoſe who relith them the leaſt, are thereby laid under a neceſſity 
of keeping within ſome bounds, leſt they ſhould forfcit their 
characters altogether. To flatter ourſelves with the vain expec- 
tation that men, and eſpecially men in power, will be inclined 
ſtrictly to conform to the laws of nature, would be a groſs 
miſtake; and to renvunce all hope of making impreſſion on ſome 
of them, would be to give up mankind for loſt. 

Nations being obliged by nature reciprocally to cultivate hu- 
man ſociety (Prelim. $ 11), are bound to obſerve towards each 
other all the dutics which the ſafety and advantage of that 
ſociety require. 

The ollices of humanity are thoſe ſuccours, thoſe'duties, which 
men owe to each other, as men, that is, as ſocial beings formed 
to live in ſociety, and itanding in need of mutual aſſiſtance for 
their preſervation and happineſs, and to enable them to live in 
a manner conformable to their nature. Now the laws of na- 
ture being no leſs obligatory on nations than on individuals 
(Prelim. 5 5), whatever duties each man owes to other men, 
the ſame docs each nation, in its way, owe to other nations 
(Prelim. $ 10, &c.). Such is the foundation of thoſe common 
duties, —of thoſe offices of humanity, to which nations are reci- 
procally bound towards each other. They conſiſt, generally, in do- 


De Olliciis lib. iu, cap. 3. 
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ing every thing in our power for the preſervation and happineſs of 
others, as far as ſuch conduct is reconcilable with our duties 
towards ourſelves. 

The nature and eſſence of man ho, without the aſſiſtance UL. 
of his fellow men, is unable to ſupply all his wants, to preſerve princi. le 
himſclf, to render himſelf perfect, and to live happily—plainly of all the 
ſhews us that he is deſtined to live in ſociety, in the interchange ID 
of mutual aid, —and, conſequently, that all men are, by their —_ 
very nature and eſſence, obliged to unite their common efforts for 
the perfection of their own being and that of their condition. 

The ſureſt method of ſucceeding in this purſuit is, that each in- 
dividual ſhould exert his efforts, firſt for himſelf, and then for 
others. Hence it follows that whatever we owe to ourſelves, 
we likewiſe owe to others, ſo far as they ſtand in need of aſſiſt- 
ance, and we can grant it to them without being wanting to our- 
ſelves. Since then one nation, in its way, owes to another na- 
tion every duty that one man owes to another man, we may con- 
fidently lay down this general principle: One ſtate owes to 
another ſtate whatever it owes to itſelf, ſo far as that other 
{tands tn real need of its aſſiſtance, and the former can grant it 
without neglecting the duties it owes to itſelf. Such is the eter- 
nal and immutable law of nature. Thoſe who might be alarmed 
at this doctrine, as totally ſubverſive of the maxims of ſound 
policy, will be relieved from their apprehenſions by the two 
following conſiderations 

1. Social bodies or ſovereign ſtates are much more capable of 
ſupplying all their wants than individual men are; and mutual 
aſſiſtance is not ſo neceſſary among them, nor ſo frequently re- 
quired. Now, in thoſe particulars which a nation can itſelf 
perform, no ſuccour is duc to it from others. 

2. The duties of a nation towards itſelf, and chiefly the care 
of its own ſafety, require much more circumſpection and re- 
ſerve, than need be obſerved by an individual in giving aſſiſtance 
to others. This remark we ſhall ſoon illuſtrate. 

Of all the duties of a nation towards itſelf the chief object is , $ * 
its preſervation and perfection, together with that of its ſtate, — 
The detail given of them in the firit book of this work may ſerve the prefers 
to point out the ſeveral objects in relation to which a ſtate may vation of 
and ſhould aſſiſt another ſtate. Every nation ought, on occaſion, Ker. 
to labour for the preſervation of others, and for ſecuring them 
from ruin and deſtruction, as far as it can do this, without ex- 

_ Poſing itſelf too much. Thus, when a neighbouring nation is un- 
juſtly attacked by a powerful enemy who threatens to oppreſs 
it, —if you can defend it without expoling yourſelf to great 
danger, unqueſtionably it is your duty ro do fo.' Let it not be 
ſaid, in objection to this, that a ſovereign is not to expoſe the 
lives of his ſoldiers, for the ſafety of a foreign nation with which 
he has not contracted a defenfive alliance. It may be his own 
caſe to ſtand in need of aſſiſtance ;z and conſequently he is acting 
for the ſafety of his own nation, in giving energy to the ſpirit 
K 4 and 
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and diſpoſition to afford mutual aid. Accordingly, policy here 
coincides with and enforces obligation and duty. It is the in. 
tereſt of princes to ſtop the progreſs of an ambitious monarch who 
aims at aggrandiſing himſelf by ſubjugating his neighbours. ' A 
powerful league was formed in favour of the United Provinces, 
when threatened with the yoke of Lewis XIV *. When the 
Turks laid ſiege to Vienna, the brave Sobieſki king of Po. 
land ſaved the houſe of Auſtria +, and poſlibly all Germany, and 
his own kingdom. 

& 5. For the ſame reaſon, if a nation is afflicted with famine, all 
NP to thoſe who have proviſions ſo ſpare ought to relieve her diſtreſs 
alliſt a na- A . — 
tion aflia.. Without however expoſing themſelves to want. But if that nation 
ed with fa- is able to pay for the proviſions thus furniſhed, it is perfectly law- 
3 ful to ſell them to her at a reaſonable rate; for they are not 
mitic, bound to furniſh her with what the is herſelf capable of pro- 

curing z and conſequently there is no obligation of gratuitouſly 
beſtowing on her ſuch things as ſhe is able to purchaſe. To give 
aſſiſtance in ſuch extreme neceſſity is ſo eflentially conformable 
to humanity, that the duty is ſeldom neglected by = nation 
that has received the lighteſt poliſh of civiliſation. The great 
Henry the Fourth could not forbear to comply with it in favour 
of obſtinate rebels who were bent on his deſtruction }. 
Whatever be the calamity with which a nation is afflicted, the 
like aſſiſtance is due to it. We have ſeen little ſtates in Switzer- 
land order public collections to be made in bchalf of towns or 
villages of the neighbouring countries, which had been ruined 
by fire, and remit them liberal ſuecours; the difference of religion 
proving no bar to the performance of ſo humane a deed. The 
calamities of Portugal have given England an opportunity of 
fulfilling the duties of humanity with that noble generoſity which 
characteriſes a great nation. On the firſt intelligence of the diſ- 
aſtrous fate of Liſbon 6, the parliament voted a hundred thouſand 
pounds ſterling for the relief of an unfortunate people; the king 
alſo added conſiderable ſums : ſhips, laden with proviſions and 
all kinds of ſuccours, were ſent away with the utmoſt diſpatch; 
and their arrival convinced the Portugueſe, that an oppoſition in 
belief and worſhip does not reſtrain the beneſicence of thoſe who 
underſtand the claims of humanity. On the ſame occaſion like- 
wiſe the king of Spain ſignally diſplayed his tenderneſs for a 
near ally, and exerted in a conſpicuous manner his humaniy 
and generoſity. 

$ 6. A nation mult not ſimply confine itfelf to the preſervation of 
It ought to other ſtates; it ſhould likewiſe, according to its power and their 
=" gin want of its aſſiſtance, contribute to their perfection. We have 
fetion of already ſhewn (Prelim. f 13) that natural ſociety impoſes on it 
other itates. this general obligation. We are now come to the proper place 


* In 1672. 
+ He defeated the Turks, and obliged them to raiſe the ſiege of Vienna, in 1633. 
At the famous ſiege of Paris. 


y The earthquake by which a great part of that city was deſtroyed. 


ſor 
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for treating of the obligation ſomewhat more in detail. A ſtate 
is more or leſs perfect, as it is more or leſs adapted to attain the 
end of civil ſociety, which conſiſts in procuring for its members 
every thing of which they ſtand in need, for the neceſſities, the 
conveniences and enjoyments of life, and for their happineſs in 
general, —in providing for the peaceful enjoyment of property, 
and the ſafe and caſy adminiſtration of juſtice,—and, finally, 
in defending itſelf againſt all foreign violence (Book I. § 15). 
Every nation therefore ſhould occaſionally, and according to its 

wer, contribute, not only to put ancther nation in poſſeſſion 
of theſe advantages, but likewiſe to render it capable of pro- 
curing them itfelf. Accordingly, a learned nation, if applied to 
for maſters and teachers in the ſciences, by another nation deſi- 
rous of ſhaking off its native barbariſm, ought not to refuſe ſuch a 
requeſt. A nation whole happinels it is to live under wiſe laws, 
ſhould, on occaſion, make it a point of duty to communicate 
them. Thus when the wiſe and virtuous Romans ſent ambaſſa- 
dors to Greece to collect good laws, the Greeks were far from 
rejecting ſo reaſonable and ſo laudable a requeſt. 

But though a nation be obliged to promote, as far as lies in 
its power, the perfection of others, it is not entitled forcibly to 
obtrude theſe good offices on them. Such an attempt would be 
a violation of their natural liberty. In order to compel any one 
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to receive a kindneſs, we muſt have an authority over him; but 


nations are abſolutcly free and independent (Prelim. $ 4). Thoſe 
ambitious Europeans who attacked the American nations, and 
ſubjected them to their greedy dominion, in order, as they pre- 
tended, to civiliſe them, and cauſe them to be inſtructed in the 
true religion, - thoſe uſurpers, I ſay, grounded themſelves on a 
pretext equally unjuſt and ridiculous. It is ſtrange to hear the 
learned and judicious Grotius aſſert, that a ſovereign may juſtly 
take up arms to chaſtiſe nations which are guiity of enormous 
tranſgreſſions of the law of uature, which treat their parents with 
inhumanity like the Sogdians, which eat human fleſh as the ancient 
Gauls, Oc. What led him into this error, was his attributing 
to every independent man, and of courle to every ſovereign, an 
odd kind of right to punich faults which involve an enormous 
violation of the laws of nature, though they do not aſfect either 
his rights or his ſafety. But we have thewn (Book I. § 169) 
that men derive the right of puniſhment ſolely from their right 
to provide for their own fatety; and conſequently they cannot 
claim it except againſt thoſe by whom they have been injured. 
Could it eſcape Grotius, that, notwithitanding all the precautions 
added by him in the following paragraphs, his opinion opens a 
door to all the ravages of enchuſiaſm and fanaticiſm, and furniſhes 
ambition with numberleſs pret:xts? Mahomet and his ſuc- 
ceſſors have deſolated and ſubdued Aſia, to avenge the indignity 
done to the unity of the Godhead; all whom they termed aſſo- 
ciators or idolaters fell victims to their devout fury. 
* De Jure Belli et Pacis, lib, ii. cap. x% 5 11. 
6 Since 
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1 Since nations ought to perform theſe duties or offices of hy. 

to requre manity towards each other, according as one ſtands in need, 

the offices and the other can reaſonably comply with them, —every nation 

of huma- being free, independent, and ſole arbitreſs of her own actions, 

it belongs to cach to conſider whether her ſituation warrants her 
in aſking or granting any thing on this head. Thus 1. Every 
nation has a perfect right to atk of another that aſſiſtance and 
thoſe kind ofhces which ſhe conceives herſelf to ſtand in need of. 
To prevent her, would be doing her an injury. If ſhe makes the 
application without neceſſity, the is guilty of a breach of duty; 
but in this reſpect, ſhe is wholly independent of the judgment 
of others. A nation has a right to aſk for theſe kind offices, 
but not to demand them. 

99. For, 2. Theſe oſſices being due only in neceſſity, and by a nation 
= A. which can comply with them without being wanting to itſelf ; the 
whether nation that is applied to has, on the other hand, a right of judg- 
they are to ing whether the cale really demands them, and whether circum- 
be granted. ſtances will allow her to grant them conſiſtently with that re- 

gard which ſhe ought to pay to her own ſafety and intereſts: for 
inſtance, a nation is in want of corn, and applies to another 
nation to ſell her a quantity of it :—in this caſe it reſts with the 
latter party to judge whether, by a compliance with the requeſt, 
they will not expoſe themſelves to the danger of a ſcarcity : and 
if they refuſe to comply, their determination is to be paticntly 
acquieſced in. We have very lately ſeen a prudent performance 
of this duty on the part of Ruſſia : ſhe generouſly aſſiſted Sweden 
when threatened with a famine, but refuſed to other powers 
the liberty of purchaſing corn in Livonia, from the circumſtance 
of ſtanding herſelf in need of it, and, no doubt, from weighty 
political motives likewiſe. 

$ ro. Thus the right which a nation has to the offices of humanity 
Anation is ig but an imperfect one: ſhe cannot compel another nation to the 
— he performance of them. The nation that unreaſonably refuſes 
to perform them, offends againſt equity, which conliſts in acting conſorm- 
thoſe offices ably to the imperfect right of another: but thereby no injury is 
3 . done z injury or injuſtice being a treſpaſs againſt the perfect right 
no wrong. of another. ; 

6 11. It is impoſſible that nations ſnould mutually diſcharge all theſe 
Mutual ſeveral duties if they do not love each other. This is the pure 
love of na- ſource from which the offices of humanity ſhould proceed; they 


King will retain the character and perfection of it. Then nations 
will be ſeen ſincerely and cheerfully to help each other, earnellly 
to promote their common welfare, and cultivate peace without 
jealouſy or diſtruſt. 

__ A real friendſhip will be ſeen to reign among them; and this 

Each nation a 


pn happy ſtate conſiſts in a mutual affection. Every nation is 

ght to , . X . : 

cultivate obliged to cultivate the friendſhip of other nations, and carefully 

the f iend- to avoid whatever might kinelie their enmity againſt her. Wiſe 

and prudent nations often purſue this line of conduct from views 

of direct and pretent intereſt: a more nobie, more general, and 
lets 


ſhip of 
othcrs, 
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leſs direct intereſt, is too rarely the motive of politicians. If it 
be inconteſtable that men mult love each other in order to an- 
ſwer the views of nature and diſcharge the duties which ſhe pre- 
ſcribes them, as well as for their own private advantage,—can it 
be doubted that nations are under the like reciprocal obligation ? 
Is it in the power of men, on dividing themſelves into different 

litical bodies, to break the ties of that univerſal ſociety which 
nature has eſtabliſhed amongſt them? 

If a man oughr to qualify himſelf for becoming uſeful to other & rg. 
men,—and a citizen, for rendering uſeful ſervices to his country To perfect 
and fellow citizens,—a nation likewiſe, in perfecting herſelf, ought _ dag 
to have in view the acquiſition of a greater degree of ability to pro- advantage 
mote the perfection and happineſs of other nations: ſhe ſhould of others, 
be careful to ſet them good examples, and avoid ſetting them eager 
a pattern of any thing evil. Imitation is natural to mankind : examples. 
the virtues of a celebrated nation are ſometimes imitated, and 
much more frequently its vices and defects. 

Glory being a poſſeſſion of great importance to a nation, as we _ $ 14. 
have ſhewn in a particular chapter expreſsly devoted to the ſub- ——_— 
jet ®,—the duty of a nation extends even to the care of glory. 
the glory of other nations. In the firit place, ſhe ſhould, on oc- 
caſion, contribute to enable them to merit true glory: ſecondly, 
the ſhould do them in this re ſpect all the juſtice due to them, and 
uſe all proper endeavours that ſuch juſtice be univerſally done 
them : finally, inſtead of irritating, the ſhould kindly extenuate 
the bad effect with ſome ſlight blemiſhes may produce: 

From the manner in which we have eſtabliſhed the obligation $5 rs. 
of performing the offices of humanity, it plainly appears to be SO 
ſolely founded on the nature of man. Wherefore no nation can unter 
refuſe them to another, under pretence of its profeſſing a dif- to preclude 
ferent religion: to be entitled to them, it is ſuſſicient that the the offices 
claimant is our fellow-creature. A conformity of belief and as 
worſhip may become a new tie of friendſhip between nations; 
but no difference in theſe reſpects can warrant us in laying aſide 
the character of men, or the ſentiments annexed to it. As we 
have already related (5 5) ſome inſtances well worthy of imita- 
tion, let us here do juſtice to the pontiff who at —4 fills the 
ſee of Rome, and has recently given a very remarkable ex- 
ample, and which cannot be too highly commended. Information 
being given to that prince, that ſeveral Dutch ſhips remained at 
Civita Vecchia, not daring to put to ſea for fear of the Algerine 
corſairs, he immediately iſſued orders that the frigates of the 
eccleſiaſtical ſtate ſhould convoy thole ſhips out of danger; and 
his nuncio at Bruſtels received inſtructions to ſignify to the 
miniſters of the {tates-general, that his holineſs made it a rule to 
protect commerce and perform the duties of humanity, without 
regarding any difference of religion. Such exalted ſentiments can- 
not fail of raiſing a veneration for Benedict XIV. even amongſt 
proteſtants. 


* Pook i. chap, xv. 
How 
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How happy would mankind be, were theſe amiable precepts 
of nature every where obſerved ! Nations would communicate to 
each other their products and their knowledge ; a profound peace 
would prevail all over the earth, and enrich it with its invaluable 
fruits; induſtry, the ſciences, and the arts, would be employed 
in promoting our happineſs, no leſs than in relieving our wants; 
violent methods of deciding conteſts would be no more heard 
of: all differences would be terminated by moderation, juſtice, 
and equity; the world would have the appearance of a large 
republic; men would live every-where like brothers, and each 
individual be a citizen of the univerſe. That this idea ſhould 
be but a delichtful dream! yet it flows from the nature and 
eſſence of man *. But diſorderly paſſions, and private and miſ. 
taken intereſt, will forcyer prevent its being realiſed. Let us then 
conſider what limitations the preſent ſtate of men, and the 
ordinary maxims and conduct of nations, may render neceſſary 
in the praQice of theſe precepts of nature, which are in them- 
ſelves ſo noble and excellent. 

The law of nature cannot condemn the good to become the 
dupes and prey of the wicked, and the victims of their injuſtice 
and ingratitude. Melancholy experience ſhews that moſt nations 
aum ouly to ſtrengthen and enrich themſelves at the expenſe of 
others, —to domincer over them, and even, if an opportunity 
ofters, to oppreſs and bring them under the yoke. Prudence 
does not allow us to ſtrengthen an enemy, or one in whom we 
diſcover a deſire of plundering and oppreſſing us; and the care 
of our own ſaſety forbids it. We have ſeen ($ 3, &c.) that a na- 
tion does not owe her aſſiſtance and the offices of humanity to 
other nations, except ſo far as the grant of them is reconcilable 
with her duties to herſelf. Hence it evidently follows, that, 
though the univerſal love of mankind obliges us to grant at all 
times, and to all, even to our enemies, thoſe offices which can 
only tend to render them more moderate and virtuous, becauſe no 
incouvenience is to be apprehended from granting them,—we 
are not obliged to give them ſuch ſuccours as probably may be- 
come deſtructive to ourſelves. Thus, 1. the exceeding import- 
ance of trade not only to the wants and conveniences of life, 
but likewiſe to the {trength of a ſtate, and furniſhing it with the 
means of defending itſelf againſt its enemies, —and the inſatiable 


* H:r- ah ain let us call in the authority of Cicero to our ſupport. © All man- 
kind (aus that exce!l-1t philoſopher) ſhould lay it down as their conſtant rule of 
aQion, that indivi'ual and generai advantage ſhould be the ſame; for if each 
min {irives to graſp every advantage for himſelf, all the ties of human ſociety 
will be broke And if nature ordains that man ſhould feel intereſted in the 
Wie lar of his fellow-man, whoever he be, and for the ſingle reaſon that he is 2 
man, it neceſia' ily follows, that, according to the intentions of nature, all man- 
kii.d mult have oe common in tereſt. Ergo unum debet eſſe omnibus propoſitum, 
ut caden tit ut litas nmuſcujuſque et unwerſorum: quam fi ad ſe quilque rapiat, 
&:Nytverue omnis hun ana conſocintio. Atque fi etiam hoc natura præſeribit, ut 
h mo hom quicungue fit, ob cum iplam cauſam, quod is homo fit, conſultum 
velit nece''© ©), lecundum candem naturam, vmnium utilitatem eſſe communem. 
Le Ute. tb. i. cap. vi. 


avidity 
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d 
avidity of thoſe nations which ſeek wholly and excluſively to 
engtols it, —thus, I ſay, theſe circumitances authoriſe a nation 

ſſeſſed of a branch of trade, or the ſecret of ſome important 
manufacture or fabric, to reſerve to herſelf thoſe ſources of 
wealth, and, inſtead of communicating them to foreign nations, 

to take meaſures againſt it. But where the neceſſaries or conve- 

niences of life are in queſtion, the nation ought to ſell them to 
others at a reaſonable price, and not convert her monopoly into 
a ſyſtem of odious extortion. 'To commerce England chiefly 
owes her greatneſs, her power, and her ſafety: who then will 
preſume to blame her for endeavouring, by every fair and 91 
method, to retain the ſeveral branches of it in her own hand 

2. As to things directly and more particularly uſeful for war, 

a nation is under no obligation to ſell them to others, of whom 
it has the ſmalleſt ſuſpicion z and prudence even declares againſt 
it. Thus, by the Roman laws, people were very juſtly prohibited 
to inſtruct the barbarous nations in building gallies. Thus, in 
England laws have been enacted, to prevent the beſt method of 
ſhip-building from being carried out of the kingdom. 

This caution is th be carried farther, with reſpect to nations 
more juſtly ſuſpected. Thus, when the Turks were ſucceſsfully 
purſuing their victorious career, and rapidly advancing to the 
zenith of power, all chriſtian nations ought, independent of every 
bigotted conſideration, to have conſidered them as enemies; even 
the moſt diſtant of thoſe nations, though not engaged in any con- 
teſt with them, would have been juſtifiable in breaking off all 
commerce with a people who made it their profeſſion to ſubdue 
by force of arms all who would not acknowledge the authority 
of their prophet. 

Let us farther obſerve, with regard to the prince in particular, 5 +7. 
that he ought not, in affairs of this nature, to obey without re- Particular 
ſerve all the ſuggeſtions of a noble and generous hcart impelling wired 
him to ſacrifice his own intereſts to the advantage of others or to the 
to motives of generoſity z becaule it is not his private intereſt Prince. 
that is in queſtion, but that of the ſtate,—that of the nation 
who has committed herſelf to his care. Cicero ſays that a great 
and elevated ſoul deſpiſes pleaſures, wealth, lite itſelf, and makes 
no account of them, when the common utility lies at ſtake *. 

He is right, and ſuch ſentiments are to be admired in a private 
perſon; but generoſity is not to be exerted at the expenſe of 
others. The head or conductor of a nation ought not to practiſe 
that virtue in public affairs without great circumſpeCtion, nor to 
a greater extent than will redound to the glory and real advan- 
tage of the ſtate. As to the common good of bh ſociety, he 
ought to pay the ſame attention to it, as the nation he repreſents 
would be obliged to pay, were the government of her affairs in 
her own hand. 6 18. 

But though the duties of a nation towards herſelf ſet bounds No nation 

to the obligation of performing the oflices of humanity, they 9vght to 


* De Offic, lib, iii cap. v. 
cannot 
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cannot in the leaſt affect the prohibition of doing any harm to 
others, of cauſing them any prejudice,—in a word, of injurin 
them®,........cccee- If every man is, by his 
very nature, obliged to aſſiſt in promoting the perfection of 
others, much more cogent are the reaſons which forbid him to 
increaſe their imperfection and that of their condition. The ſame 
duties are incumbent on nations (Prelim. $4 5, 6). No nation 
therefore _— to commit any actions tending to impair the 
rfection of other nations, and that of their condition, or to 
impede their progreſs, —in other words, to injure them. And 
ſince the perfection of a nation conſiſts in her aptitude to attain 
the end of civil ſociety, and the perfection of her condition, in 
not wanting any of the things neceſſary to that end (Book I. 5 14) 
—No one nation ought to hinder another from attaining the end of 
civil ſociety, or to render her incapable of attaining it. This general 
principle forbids nations to praQtiſe any evil manceuvres tending to 
create diſturbance in another ſtate, to foment diſcord, to corrupt 
its citizens, to alienate its allies, to raiſe enemies againſt it, to 
tarniſh its glory, and to deprive it of its natural advantages. 

However, it will be eaſily conceived that negligence in fulfil. 
ling the common duties of humanity, and even the refuſal of 
theſe duties or oflices, is not an injury. To neglect or refuſe 
contributing to the perfection of a nation, is not impairing that 
perfection. 

It muſt be further obſerved, that when we arc making uſe of 
our right, when we are doing what we owe to ourſelves or to 
others, if, from this action of ours, any prejudice reſults to the 
perfection of another,—any detriment to his exterior condition, 
e are not guilty of an injury: we are doing what is lawful, 
or even what we ought to do. 'The damage which accrues to 
the other, is no part of our intention: it is merely an accident, 
the imputability of which muſt be determined by the particular 
circumſtances. For inſtance, in caſe of a lawtul defence, the 
harm we do to the aggreſſor is not the object we aim at: ve act 
only with a view to our own ſafety: we make uſe of our right; 
and the aggreſſor alone is chargeable with the miſchief which he 
brings on himſelf. | 

Nothing is more oppoſite to the duties of humanity, nor more 
contrary to that ſociety which ſhould be cultivated by nations, 
than offences, or actions which give a juſt diſpleaſure to others: 
every nation therefore ſhould carefully avoid giving any other na- 
tion real offence: I ſay, real; for, ſhould others take offence at 
our behaviour when we are only uſing our rights or fulfilling 
our duties, the fault lics with them, not with us. Ollences cx- 


* Leer (profeſſedly borrowed from the Latin 4) is the term uſed by the 
author, who, in order the. better to explain his meaning, I oceeds to ferm u, 
that © awire (to hurt), /cnſer (to oftend), farre tort (to W rong), porter dommage ( 
« cauſe detriment), porter prejudice (to prejudice), A (to wound or hurt), 
« are not of preciſely the fame import,” and that by the word /ezer (which - 
here rendered injure) he means, © in general, cauling imperfection in the injure! 
« party, or n his couditi-n, rendering his perſon or his condition leſs * 

cite 
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cite ſuch aſperity and rancour between nations, that we ſhould 
avoid giving any room even for ill-grounded picques, when it 
can be done without any inconveniency, or failure in our duty. 
It is ſaid that certain medals and duli jeſts irritated Lewis XIV. 
againſt the United Provinces, to ſuch a degree, as to induce him, 
in 1672, to undertake the deſtruction of that republic. 

The maxims laid down in this chapter,—thoſe ſacred precepts 
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of nature,—were for a long time unknown to nations. The an- Bad cuſtom 


cients had no notion of any duty they owed to nations with 
whom they were not united by treaties of friendſhip *. The 
Jews eſpecially placed a great part of their zeal in hating all na- 
tions; and, as a natural conſequence, they were detelled and 
deſpiled by them in turn. Art length the voice of nature came 
to be heard among civiliſed nations; they perceived that all men 
are brethren +. When will the happy time come that they ſhall 
behave as ſuch ? 


CHAP. II. 


Of the Mutual Commerce between Nations. 


of the an- 
cients, 


LL men 2 to ſind on earth the things they ſtand in 3 


need of. 


n the primitive ſtate of communion, they took ligation of 


them wherever they happened to meet with them, if another nations to 


had not before appropriated them to his own uſe. The intro- 


carry on 
mutual 


duction of dominion and propefty could not deprive men of ſo commerce. 


eſſential a right, and conſequently it cannot take place without 
leaving them, in general, ſome mean of procuring what is uſeful 
or neceſſary to them. I his mean is commerce: by it every man 
may ſtill ſupply his wants. Things being now become property, 
there is no obtaining them without the owner's conſent ; nor are 
they uſually to be had for nothing; but they may be bought, or 
exchanged tor other things of equal value. Men are therefore 
under an obligation, to carry on that commerce with each other, 
if they with not to deviate from the views of nature; and this 
obligation extends allo to whole nations or ſtates (Prelim. 5 5). 
It is ſeldom that nature is ſeen in one place to produce every 
thing neceſſary for the uſe of man: one country abounds in corn, 
another in paſtures and cattle, a third in timber and metals, &c. 
If all thoſe countries trade together, as is agreeable to human na- 
ture, no one of them will be without ſuch things as are uſeful 


* To the example of the Romans may he added that of the Engliſh in former 
days, in ce, on the occafion of a navigator being accuſed of having committed 
lome d:predations on the natives of Ind a, this act of injuſtice“ (according to 
Grotius) © was not withoet advocates, who maintained, that, by the ancient laws 
of En gland, crimes committed againſt forcign nations, with whom there exiſted 
no public treaty of alliance, were not puniſhable in that kingdom.“ HasT, of the 
Dijcurbances in the Lato Countries, Look xvi. 


4 See ($ 1) a fine paſſage of Cicero, 
and 
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and neceſſary; and the views of nature, our common mother, 
will be fulfilled. Further, one country is fitter for ſome king 
of products than another, as, for inſtance, fitter for the vine than 
for tillage. If trade and barter take glace, every nation, on the 
certainty of procuring what it wan, will employ its land and 
its induſtry in the molt advantage-::s manner; and mankind in 
general prove gainers by it. $'ch are the foundations of the 
general obligation incumbent o. nations reciprocally to cultivate 
commerce. 
— Every nation ouglit, therefore, not only to countenance trade, 
ſhould fa- 28 far as it reaſonably can, but even to protect and tavour it. 
your trade, Ihe care of the public roads, —the fafety of travellers,—the 
eſtabliſhment of ports, of places of ſale, of well-regulated fairs, 
—all contribute to this end. And where thefe are attended 
with expenſe, the nation, as we have already obſerved (Book l. 
$ 103), may, by tolls and other duties equitably proportioned, 
indemnity itſelf for its diſburſements. | 
923. Freedom being very favourable to commerce, it is implicd in 
N of the duties of nations, that they ſhould ſupport it as far as pollible, 
inſtead of cramping it by unneceſſary burdens or reſtrictions. 
Wherefore thoſe private privileges and tolls, which obtain in 
many places, and preſs ſo heavily on commerce, are deſervedly to 
be reprobated, unleſs ſounded on very important reaſons ariting 
from the public good, 
$ 24. Every nation, in virtue of her natural liberty, has a right to 
Right of trade with thoſe who are willing to correſpond with ſuch inten- 
eracings tions; and to moleſt her in the exerciſe of her right is doing her 
belongine £10153 and to | ight is doing he 
to nativus, an injury. The Portugueſe, at the time of their great power in 
the Eaſt Indies, were for excluding all other European nations 
from any commerce with the Indians: but ſuch a pretenſion, no 
leſs iniquitous than chimerical, was treated with contempt ; aud 
the other nations agreed to conſider any acls of violence in ſup- 
port of it, as juſt grounds for making war againſt the Portugueſe. 
'This common right of all nations is, at preſent, generally ac- 
nov ledged under the appellation of freedom of trade. 
. But although it be in general the duty of a nation to carry on 
is ſole judge commerce with others, and though each nation has a right to trade 
of the pro- with thoſe countries that are willing to encourage her,—on the 
9 other hand, a nation ought to decline a commerce which is diſad- 
en her own Vantageous or dangerous (Book I. $ 93); and ſince, in caſe of 
Furt. colliſion, her duties to herſelf are paramount to her duties to 
others, ſhe has a full and clear right to regulate her conduct, in 


this reſpect, by the conſideration ot what her advantage or ſafety 


requires. We have already ſcen {Book I. 5 92) that each nation 
is, on her own part, the ſole judge, whether or not it be convenient 
for her to cujtivate ſuch or ſuch branch of commerce: ſhe may 
therefore either embrace or rejcct any commercial propoſals from 
foreign nations, wichout affording them any jult grounds to accule 
her of injuſtice, or to demand a reaſon for ſuch reſuſal, much 
leſs to make uſe of compulſion. She is free in the adminiſtration 

C- 
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of her affairs, without being accountable to any other. The ob- 

ligation of trading with other nations is in itſelf an imperfect ob- 

ligation (Prelim. 5 17), and gives them only an imperfect right; 

ſo that, in caſes where the commerce would be detrimental, that 

obligation is entirely void. When the Spaniards attacked the 
Americans under a pretence that thoſe people refuſed to traffic 

with them, they only endeavoured to throw a colourable veil 8 
over their own inſatiable avarice. 

Theſe few remarks, together with what we have already ſaid « 26. 
on the ſubje& (Book I Chap. VIII.) may ſuffice to eſtabliſn the Neceſſity of 
principles of the natural law of nations reſpecting the mutual ROI 
commerce of ſtates. It is not difficult to point out, in general, © 
what are the duties of nations in this reſpect. and what the law 
of nature preſcribes to them for the good of the great ſociety of 
mankind. But as each nation is only io far obliged to carry on 
commerce with others, as the can do it without being wanting 
to herſelf, —and as the whole ultimately depends on the judgment 
that each ſtate may form of what it can and ought to do in parti- 
cular caſes, - nations cannot count on any thing more than gene- 
ralities, ſuch as the inherent liberty of each to carry on trade,. 
and, moreover, on imperfect rights, which depend on the judg- 
ment of others, and, conſequently, are ever uncertain. Where- 
fore, if they wiſh to ſecure to themſelves any definite and con- 
ſtant advantages, they muſt procure them by treaties. 

Since a nation has a full right to regulate herſelf in commercial 8 ++, 
affairs by what is uſeſul or a.lvantageous to her, ſhe may make General 
ſuch commercial treatics as the thinks proper; and no other nation 2 
has a right to take offence, provided thoſe treaties do not affect thoſe ans 
the perfect rights of others. If, by the engagements contracted, ti 
a nation, unneceſſarily, or without powerful reaſons, renders her- 
ſelf incapable of joining in the general trade which nature recom- 
mends between nations, the treſpaſſes againſt her duty. But 
the nation being the ſole judge in this caſe (Prelim. 5 16), other 
nations are bound to reſpect her natural iiberty,—to acquieſce in 
her determination, and even to ſuppoſe that the is actuated by 
ſubſtantial reaſous. Every commercial treaty, therefore, which 
does not impair the — right of others, is allowable between 
nations; nor can the execution of it be lawfully oppoſed. But 
thoſe commercial treaties alone are in themſelves juſt and com- 
mendable, which pay to the 2 intereſt of mankind as great 


a degree of reſpect as is poſſible and reaſonable in the particular 
caſe. 6 28. 


As expreſs promiſes and engagements ſhould be inviolable, — 


every wile and virtuous nation will be attentive to examine and making 
weigh a commercial treaty before ſhe concludes it, and to take *9vic uea- 
care that ſhe be not thereby engaged to any thing contrary to the 

duties which ſhe owes to herſelf and others. Pe 8 ae 
Narions may in their treaties inſert ſuch clauſes and conditions or — 
as they think proper: they are at liberty to make them perpetual, I treaties, 
or temporary, or dependent on * events. It is — 8 


re vocable 


prudent at pleaſute. 
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prudent not to engage forever, as circumſtances may afterwards 
intervene, by which the treaty might become very oppreſlive to 
one of the contracting parties. A nation may confine a trea 
to the grant of only a precarious right,—reſerving to herlelf the 
liberty of revoking it at pleaſure. We have already obſerved 
(Book I. $ 94), that a ſimple permiſſion does not, any more than 
long cuſtom ibid. 5 95), give any perfect right to a trade, 
Theſe things are therefore not to be confounded with treaties,—. 
not even with thoſe which give only a precarious right. 
$ 30. When once a nation has entered into engagements by treaty, 
— to ſhe is no longer at liberty to do, in favour of others, contrary to 
the tenor of the tenor of the treaty, what ſhe might otherwiſe have granted 
a treaty can to them agreeably to the duties of humanity or the general obli- 
= ror gation of mutual commerce: for ſhe is to do for others no more 
pat ty. than what is in her power; and having deprived herſelf of the 
liberty of diſpoſing of a thing, that thing is no longer in her 
power. I hereſore when a nation has engaged to another that 
ſhe will ſell certain merchandiſe or produce to the latter only, s, 
for inſtance, corn,—ſhe can no longer ſell it to any other. The 
caſe is the fame in a contract to purchaſe certain goods of that 
nation alone. 
§ 41.” But it will be aſked, how and on what occaſions a nation may 
How far enter into engagements which deprive her of the liberty to ful 
vive up by her duties to others. As the duties we owe to ourſelves are pa- 
treaty the ramount to thoſe we owe to others, —if a nation finds her ſafety 
ng and ſubſtantial advantage in a treaty of this nature, ſhe is un- 
wth ther Queſtionably juſtifiable in contracting 1t,—eſpecially as ſhe does 
nations. not thereby interrupt the general commerce of nations, but ſim- 
ply cauſes one particular branch of her own commerce to paſi 
through other hands, or enſures to a particular people certain 
things of which they ſtand in need. If a ſtate which ſtands in 
need of ſalt can ſecure a ſupply of it from another, by engaging 
to ſell her corn and cattle only to that other nation, who will 
doubt but ſhe has a right to conclude fo 1alutary a treaty ? In this 
caſe, her corn or cattle are goods which ſhe diſpoſes of for ſupply- 
ing her own wants. But, from what we have obſerved (4 28), en- 
gagements of this kind are not to be entered into, without very 
good reaſons. However, be the reaſons good or bad, the 
treaty is {till valid, and other nations have no right to oppoſe 
it ($27). | notes 
8 32. Every one is at liberty to renounce his right: a nation there- 
A notion fore may lay a reſtriction on her commerce in favour of another 
mayabridge nation, and engage not to traſſic in a certain kind of goods, or to 
mec gn, forbear trading with ſuch and ſuch a country, &c. And in de- 
vour of an- parting from ſuch engagements, ſhe acts againſt the perfect right 
other, of the nation with which ſhe has contracted; and the latter has 
a right to reſtrain her. The natural liberty of trade is not hurt 
by treaties of this nature: for that liberty conſiſts only in every 
nation being unmoleſted in her right to carry on commerce with 
thoſe that conſent to traſſic with her; cach one remaining irce 
{0 
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to embrace or decline a particular branch of commerce, as ſhe ſhall 
judge molt advantageous to the ſtate. 
Nations not only carry on trade for the ſake of procuring ne- 


ceſſary or uſeful articles, but alſo with a view to make it a ſource may appro- 


of opulence. Now, wherever a profit is to be made, it is equally 
lawful ſor every one to participate in it: but the moſt diligent 


cure the whole entirely to himſelf, if he has any lawful means of 
appropriating it. When therefore a particular nation is in ſole 

ſſeſſion of certain articles, another nation may lawfully procure 
to herſelf by treaty the advantage of being the only buyer, and 
then ſell them again all over the world. And as it is indifferent 
to nations from what hand they receive the commodities they 
want, provided they obtain them at a reaſonable price, the mono- 
poly of this nation does not claſh with the general duties of hu- 
manity, provided that ſhe do not take advantage of it to ſet an 
unreaſonable and exorbitant price on her goods. Should the, by 
an abuſe of her monopoly, exact an immoderate profit, this 
would be an offence againſt the law of nature, as by ſuch an ex- 
action ſhe either deprives other nations of a neceſſary or agrecable 
article which nature deſigned for all men, or obliges them to pur- 
chaſe it at too dear a rate: nevertheleſs ſhe does not do them 
any poſitive wrong, becauſe, ſtrictly ſpeaking, and according to 
external right, the owner of a commodity may either keep it, or 
ſet what price he pleaſes on it. Thus the Dutch, by a treaty 
with the king of Ceylon, have wholly engroſſed the cinnamon 
trade: yet, whilſt they keep their profits within jult limits, other 
nations have no right to complain. 


But, were the neceſſaries of life in queſtion, —were+-the ne 


poliſt inclined to raiſe them to an exceſũve price, other nations 
would ve authoriſed by the care of their own ſafety, and for the 
advantage of human ſociety, to form a general combination in 
order to reduce a greedy oppreſſor to reaſonable terms. The 
right to neceſſaries is very different from that to things adapted 
only to convenience and pleaſure, which we may diſpenſe with, 
if they be too dear. It would be abſurd that the ſubſiſtence and 
being of other nations ſhould depend on the caprice or avidity of 
one. 


Among the modern inſtitutions for the advantage of commerce, 8 3. 
one of the moſt uſeful is that of conſuls, or perſons refiding in Coulul- 


the large trading cities, and eſpecially the ſcaports, of foreign 
countries, with a commiſſion to watch over the rights and privi- 
leges of their nation, and to decide diſputes between her mer- 
chants there. When a nation trades largely with a country, it is 
requiſite to have there a perſon charged with ſuch a commiſſion: 
and as the ſtate which allows of this commerce muſt naturally fa- 
vour it,—for the ſame reaſon alſo, it muſt admit the conſul. But 
chere being no abſolute and N obligation to this, the _ 
2 


2 . ticular 
may lawfully anticipate the others by taking poſſeſhon of an ad- branch of 


vantage which lies open to the firſt occupier;—he may even ſe- trade. 
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that wiſhes to have a conſul, muſt procure this right by the com- 


mercial treaty itſelf. 

The conſul being charged with the affairs of his ſovereign, 
and receiving his orders, continues his ſubject, and accountable 
to him for his actions 

The conſul is no public miniſter (as will appear by what we 
ſhall ſay of the character of miniſters, in our fourth book), and 
cannot pretend to the privileges annexed to ſuch character. 
Yet, bearing his ſovereign's commiſhon, and being in this qua- 
lity received by the prince in whoſe dominions he reſides, he is, in 
a certain degree, entitled to the protection of the law of nations. 
This ſovereign, by the very act of receiving him, tacitly engages 
to allow him all the liberty and ſafety neceſſary to the proper diſ- 
charge of his functions, without which the admiſſion of the con- 
ful would be nugatory and deluſive. 

The functions of a conſul require, in the firſt place, that he be 
not a ſubject of the ſtate where he reſides; as, in this caſe, he 
would be obliged in all things to conform to its orders, and thus 
not he at liberty to acquit himſelf of the duties of his office. 

They ſeem even to require that the conſul ſhould be indepen- 
dent of the ordinary criminal juſtice of the place where he re- 
ſides, ſo as not to be moleſted or impriſoned, unleſs he himſelf 
violate the law of nations by ſome enormous crime. 

And though the importance of the conſular functions be not 
ſo great as to procure to the conſul's perſon the inviolability and 
ablolute independence enjoyed by public miniſters, —yet, being 
under the particular protection of the ſovereign who employs 
him, and intruſted with the care of his concerns,—if he commits 
any crime, the reſpect due to his maſter requires that he ſhould 
be ſent home to be puniſhed. Such is the mode purſued by 
ſtates that are incl:ned to preferve a good underſtanding with 
each other. But the ſureſt way is, expreſsly to ſettle all theſc 
matters, as far as is practicable, by the commercial treaty. 

Wicquefort, in his treatiſe of The Ambaſſador, Book I. 5 5, 
ſays that conſuls do not enjoy the proteftion of the law of nations 
and that, both in civil and criminal caſes, they are ſubjeft to the jus 
tice of the place where they re/14e. But the very inſtances he quotes 
contradict his propoſition. The {tates-general of the United 
Provinces, whoſ: contul had been affronted and put under arreſt 
by the governor of Cadiz, complained of it to the court of Madrid 
as a breach of the law of nations. And in the year 1634 the re- 

ublic of Venice was near coming to a rupture with pope Urban 
Vil. on account of the violence offered io the Venetian conſul by the 
en of Ancona. The governor, ſuſpeCting this conſul to 
have given information detrimental to the commerce of Ancona, 
had perſecuted him, ſeized his furniture and papers, and cauſed 
him to be ſummoned, declared guilty of :ontumacy, and baniſhed, 
under pretence that, contrary to public prohibition, he had cauſed 
goods to be unloaded ia a time of contagion, This conſul's — 
8 cellot᷑ 
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ceſſor he likewiſe impriſoned. The Venetian ſenate warmly in- 
ſiſted on having due ſatisfaction: and, on the interpoſition of the 


miniſters of France, who were apprehenſive of an open rupture, 


the pope obliged the governor of Ancona to give the republic 
ſatisfaction accordingly. | 

In default of treaties, cuſtom is to be the rule on theſe occa- 
ſions ; for a prince who receives a conſul without expreſs condi- 
tions, is ſuppoſed to receive him on the footing eſtabliſhed by 
cultom. 


CH AP. III. 


Of the Dignity and Equality of Nations, —of Titles,—and other 
Alarks of Honour. 


FE VERY nation, every ſovercign and independent ſtate, de- 
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ſerves conſideration and reſpect, becauſe it makes an im- Dignity of 
nations or 


mediate figure in the grand ſociety of the human race, is ſovereign 
independent of all earthly power, and is an aſſemblage of a ſtates, 


great number of men, which is, doubtleſs, more conſider- 
able than any individual. The ſovereign repreſents his whole 
nation; he unites in his perſon all its majeſty. No individual, 
though ever ſo free and independent, can be placed in compe- 
tition with a ſovereign ; this would be putting a ſingle perſon 
upon an equality with an united multitude of his equals. Na- 
tions and ſovereigns are therefore under an obligation, and at 
the ſame time haye a right, to maintain their dignity, and to 
cauſe it to. be reſpected, as being of the utmoſt importance to 
their ſafety and tranquillity. 

We have already obſerved (Prelim. 5 18) that nature has eſta- 


636. 


bliſhed a perfect equality of rights between independent nations. T0 ENT 


Conſequently none can naturally lay claim to any ſuperior — 
rogative: for, whatever privileges any one of them derives from 
freedom and ſovereignty, the others equally derive the ſame 
from the ſame ſource. 

And fince precedency or pre-eminence of rank is a prero 
no nation, no ſovereign, can naturally claim it as a right. 
ſhould nations, that are not dependent on him, give up any point 
to him againſt their will? However, as a powerful and extenſive 
ſtate is much more conſiderable in univerſal ſociety, than a ſmall 
tate, it is reaſonable that the latter ſhould yield to the former, 
on occaſions where one muſt neceſſarily yield to the other, as in 
an aſſembly, and ſhould pay it thoſe mere ceremonial deferences, 
which do not in fact deſtroy their equality, and only ſhew a pri- 
ority of order, a firſt place among equals. Other nations will 
naturally aſſign the firſt place to ho more powerſul ſtate; and it 


would be equally uſeleſs as ridiculous for the weaker one obſtinate- 
ly to contend about it. The antiquity of the ſtate enters alſo into 
conſideration on theſe occaſions : a new-comer cannot diſpoſſeſs 

L3 any 
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any one of the honours he has enjoyed; and he muſt produce 
very ſtrong reaſons, before he can obtain a preference. 
as? ' cf The form of government is naturally forcign to this queſtion, 
9 The dignity, the majeſty, reſides originally in the body of the 
ment is fo- {tate z that of the ſovereign is derived from his repreſenting the na- 
reign to this tion. And can it be imagined that a ſtate poſſeſſes more or leſs dig. 
queltion. nity according as it is governed by a ſingle perſon, or by many? At 
preſent kings claim a ſuperiority of rank over republics: but this 
pretenſion has no other ſupport” than the ſuperiority of their 
ſtrength. Formerly, the Roman republic conſidered all kings 
as very far bencath-them : but the monarchs of Europe, finding 
none but feeble republics to oppoſe them, have diſdained to 
admit them to an equality. 'The republic of Venice, and that of 
the United Provinces, have obtained the honours of crowned 
4 a 29 heads; but their ambaſſadors yield precedency to thoſe of kings. 
ae . . . 
ought to In conſequence of what we have juſt eſtabliſhed, if the form 
keepits of government in a nation happens to be changed, ſhe will {till 
bert preſerve the fame honours and rank of which ſhe was before in 
ing wy poſſeiſion. When England had aboliſhed royalty, Cromwell 
ckanvesin would ſuffer no abatement of the honours that had been paid to 
_ — . the crown, or to the nation; and he every-where maintained the 
me. Engliſh ambaſſadors in the rank they had always poſſeſſed. 

If the grades of precedency have been ſettled by treaties, or 

& 40. by long cuſtom founded on tacit conſent, it is neceſſary to con- 
In th re- form to the eſtabliſhed rule. To diſpute with a prince the rank 
1 he has acquired in this manner, is doing him an injury, inaſmuch 
eftabliſhed AS It is an expreſſion of contempt for him, or a' violation of en- 
c ulem, gagements that ſecure to him a right. Thus, by the injudicious 
* partition between the ſons of Charlemagne, the elder having ob- 

tained the empire, the younger, ho received the kingdom of France, 
yielded precedency to him the more readily, as there ſtill remained 
at that time a recent idea of the majeſty of the real Roman em- 
pire. His ſucceſſors followed the rule they found eſtabliſhed :— 
they were imitated by the other kings of Europe ; and thus the 
imperial crown continues to poſſeſs, without oppoſition, the firſt 
rank in Chriſtendom. With molt of the other crowns, the point 
of precedency remains yet undetermined. 

Some people would have us to look upon the precedency of the 
emperor as fomething more than the firſt place among equals : 
they would fain attribute to him a ſuperiority over all kings, and 
in a word make him the temporal head of Chriſtendom *. And 
it in fact appears, that many emperors entertained ideas of 
ſuch pretenſions,—as it, by reviving the name of the Roman em- 
pire, they could alſo revive its rights. Other ſtates have been on 
their guard againſt theſe pretenfions. We may ſee in Mezeray tf 


the precautions taken by king Charles V. when the emperor 


* Bartolus went ſo far as to ſay, that “ all thoſe were heretics, who did not 
believe that the emperor was lord of the whole earth.” Sec Bodinus's Republic, 
Book i. Chap. ix p. m. 139. 

+ Hiſtory of France, explanation of the medals of Charles V. 

Charles 
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Charles IV. viſited France, “ for fear, ſays the hiſtorian, leſt 
« that prince, and his ſon the king of the Romans, ſhould found 
« any right of ſuperiority on his courteſy.” Bodinus relates *, 
that © the French took great offence at the emperor Sigiſmund's 
« placing himſelf in the royal ſeat in full parliament, and at his 
« having knighted the ſenechal de Beaucaire,” —adding, that, 
« to repair the egregious error they had committed in ſuffering it, 
« they would not allow the ſame emperor, when at Lyons, to 
« make the count of Savoy a duke.” At preſent a king ot France 
would doubtleſs think it a degradation of his dignity, were he 
to intimate the moſt diſtant idea that another might claim any 
authority in his kingdom +. 

As a nation may confer on her conductor what degree of au- 
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thority, and what rights ſhe thinks proper, ſhe is equally free in Of the . 


regard to the name, the titles, and honours, with which ſhe may 
chooſe to decorate him. But diſeretion and the care of her rc- 


name and 
h-nours 
given by 


putation require that ſhe ſhould not, m this reſpect, deviate too the nation 


far from the cuſtoms commonly eſtabliſhed among civiliſed na- 
tions. Let us further obſerve, that, in this point, ſhe ought to 
be guided by prudence, and inclined to proportion the titles and 
honours of her chief to the power he poſſeſſes, and to the degree 
of authority with which ſhe chooſes to inveſt him. Titles and 
honours, it is true, determine nothing: they are but empty names, 
and vain ceremonies, when they are miſ-placed : yet who does not 
know how powerful an influence they have on the minds of man- 
kind? This is then a more ſerious affair than it appears at the 
firſt glance. The nation ought to take care not to debaſe herſelf 
before other ſtates, and not to degrade her chief by too humble 
a title: ſhe ought to be till more careful not to ſwell his heart 
by a vain name, by unbounded honours, fo as to inſpire him 
with the idea of arrogating to himſelf a commenſurate authority 
over her, or of acquiring a proportionate power by unjuſt con- 
queſts. On the other hand, an exalted title may engage the chief 
to ſupport with greater firmneſs the dignity of the nation. Pru- 
dence is guided by circumſtances, and, on every occaſion, keeps 
within due bounds. “ Royalty,” ſays a reſpectable author, who 
way be believed on this ſubject, “ reſcued the houſe of Bran- 
« denburg from that yoke of ſervitude under which the houſe 
* of Auſtria then kept all the German princes. This was a bait 
* which Frederic I. threw out to all his poſterity, faying to them 
Las it were, I have acquired a title for you: do your render 


In his Republic, p. 138. 

+ Pentherrieder, miniſter plen potentiary of the emperor at the congreſs of 
Cambray, made an attempt to inſure to his maſte an inconte ſtable ſuperiority 
and pre-eminence over all the other crowned heads. He induced count Frovana, 
the king of Sardinia's miniſter, to ſign a deed, in which he ceclared that neither 
his own ſovereign nor any other prince had a right to diſpute pre-eminence with, 
the emperor. Its contents being made public, the kings made ſuch heavy com- 
plaints on the occaſion, that Provana was recalled, and the emperor ordered his. 
miniſter to ſuppreſs the decd,—aſſetting at the ſame time a prof und ignorance of 
the whole tranſaction :—and thus the affair was dropped. Memoirs of Mon!. de 


St. Philippe, Vol. iv. p. 194, 
| L 4. | « yourſclves. 


to its con- 


uctor. 
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« yourſelves worthy of it: I have laid the foundations of your 
« preatneſs; it is you who are to finiſh the work *.”? 
1 If the conductor of the ſtate is ſovereign, he has in his hands 
fovercian the rights and authority of the political ſociety ; and conſe. 
muy aſſume quently he may himſelf determine what title he will aſſume, and 
8 what honours ſhall be paid to him, unleſs theſe have been al. 
hows he Teady determined by the fundamental laws, or that the limits 
picaſes, Which have been ſet to his power manifeſtly oppoſe ſuch as he 
wiſhes to aſſume. His ſubjects are equally obliged to obey him 
in this, as in whatever he commands by virtue of a lawful au- 
thority. Thus the czar Peter I. grounding his pretenſions on 
the vaſt extent of his dominions, took upon himſelf the title of 


emperor. - 


Ribe But foreign nations are not obliged to give way to the will 
other na- Of a fovercign who aſſumes a new title, or of a people who call 


tioas in this their chief by what name they pleaſe +. 
relpeet. However, if this title has nothing unreaſonable, or contrary to 
received cuſtoms, it is altogether agreeable to the mutual duties 
which bind nations together, to give to a ſovereign or conductor 
of a {tate the ſame title that is given him by his people. But 
if this title is contrary to cuſtom, if it implies attributes which 
do not belong to him who affects it, foreign nations may refuſe it 
without his having reaſon to complain. The title of “ Majeſty” is 
conſecrated by cuſtom ro monarchs who command great na- 
tions. The emperors of Germany have long affected to reſerve 
it to themſelves, as belonging ſolely to the imperial crown. Bue 
the kings afſerted with reaſon, that there was nothing on earth 
more eminent or more augult than their dignity : they therefore 
refuſed the title of majeſty to him who refuled it to them ; and 
at preſent, except in a few inſtances founded on particular rea- 
ſons, the title of majeſty is a peculiar attribute of the royal 
character. | 
As it would be ridiculous for a petty prince to take the tiile 
of king, and ailame the ſtyle of“ Majeity,” foreign nations, by 
refuſing to comply with this whim, do nothing but what is con- 
formable to reaſon and their duty. However, if there reigns any- 
where a ſovereign, who, notwithitanding the ſmall extent of 
his power, is accultomed to receive from his neighbours the tile 


944. 
Their duty. 


* Memoirs of the Houſe of Brandenburg. : 

4 Cromwell, in writing to Loui the Fourteenth, uſed the following fiyle- 
« (livar us. Doninus Protector Anglia, Scutiz, et Hiberniz, Ludovico XIV. 
* Francorum Rei. Chriltianillime Rex.“ — And the ſubſcription was, * In Anla 
*-noftra Alba. Veiter bonus amicu» ” The court of France was highly off-aded 
at this form of addreſs. —The ambaſiidar B recl, in a letter to the Fenſtonary 
De Witt, dared May 25, 16z«, laid that Cromwell's letter had not heen preſent, 
aud that thoſe who were charged with the delivery of it, had with-he d it, through 
an appreheulion of its giving rife to ſome miſunderſtanding between che two coun- 
tries. 
At the famous treaty of Weſtphalia. the plenipotentiaries of France agreed 
with thoſ: of the emperor, © that the king and queen writing with thei own hand 
* to the «mperor, and giving him the title of majeſty, he ſhould anſwer them, 
« with his own hand, and give them the fame title.“ Letter of the plenipotcu.- 
tiarics to M. de Bricune, Oel. 15, 1049, 1 
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of king, diſt; * nations who would carry on an intercourſe with 
him, cannot refuſe him that title. It belongs not to them to re- 
form the cuſtoms of diſtant countries. 

The m—_ who wiſhes conſtantly to receive certain titles 
and honours 


obliged to conform to them, and cannot deviate from the treaties 
without doing him an injury. Thus, in the examples we have 
produced {I 41 and 42), the czar and the king of Pruſſia took 
care to negotiate before-hand with the courts in friendſhip with 
them, to ſecure their being acknowledged under the new titles 
they intended to aſſume. | 

The popes have formerly pretended that it belonged to the 
tiara alone to create new crowns z they had the confidence to 
expect that the ſuperſti:ion of princ2s and nations would allow 
them ſo ſublime a prerogative. But it was eclipſed at the revival 
of letters“. "I he emperors of Germany, who formed the ſame 
pretenſions, were at leaſt countenanced by the example of the 
ancient Roman emperors. They only want the ſame power 
in order to have the ſame right. . 

la default of treaties, we ovght, with reſpect to titles, and, in 
general, every other mark of honour, to conform to the rule 
eltabliſhed by general cuſtom. To attempt a deviation from it 
with reſpect to a nation or ſovereign, when there is no parti- 
lar reaſon for ſuch innovation, is expreſſing either contempt or 
ill-will towards them a conduct equally inconſiſtent with ſound 

olicy and with the duties that nations owe to each other. 

The greateſt monarch ought to reſpect in every ſovereign the 
eminent character with which he is inveſted. The independence, 
the equality of nations, —the reciprocal duties of humanity,— 
all theſe circumſtances ſhould induce him to pay even to the 
chief of a petty ſtate the reſpe& due to the {tation which he 
fills, The weakelt ſtate is compoſed of men as well as the 
moſt powerful z and our duties are the fame towards all thoſe 
who do not depend on us. 

But this precept of the law of nature does not extend beyond 
what is eflential to the reſpect which independent nations owe 
to each other, or that conduct, in a word, which ſhews that we 
acknowledge a ſtate or its chief to be truly independent and 
ſovereign, and conſequently entitled to every thing due to the 
quality of ſovereignty. Eat, on the other hand, a great monarch 
being, as we have already obſerved, a very important perſonage 
in human ſociety, it is natural, that, in matters merely ceremo- 
nial, and not derogatory to the equality of rights between na- 


tions, he ſhould receive honours to which a petty prince can 


* CathoVc p inces receive ſtill ſrom the pope titles that relate to religion. 
Fenedict XIV. gave that of © Mo Faithful“ to the king of Portugal; an the 
nucſccuſion of other princes connived at the imperative ſtyle in which the bull 
» couched, lt is dated December 23, 1749. 
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rom other powers, muſt ſecure them by treaties. How titles 
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have no pretenſions: and the latter cannot refuſe to pay the 
former every mark of reſpect which is not inconſiſtent with his 
own independence and ſovereignty. _ 
5 48. Every nation, every ſovereign, ought to maintain their dignity 
_— ma ($ 35) * cauſing due reſpect to be paid to them; and eſpecially 
— they ought not to ſuſfer that _— to be impaired. If then 
maintain there are titles and honours which by conſtant cuſtom belong 
his diguity. to a prince, he may inſiſt upon them; and he ought to do it on 
occaſions where his glory is concerned. 
But it is proper to diſtinguiſh between neglect or the omiſſion 
of what the eltablifl;ed uſage requires, and poſitive acts of dif. 
reſpect and inſult, The prince may complain of an inſtance of 
neglect, and, if it be not repaired, may conſider it as an indica» 
tion of ill-will: he has a right to demand, even by force of arms, 
the reparation of an inſult. The czar Peter the Firſt, in his 
manifeſto againſt Sweden, complained that the cannon had not 
been fired on his paſling at Riga. He might. think it ſtrange that 
they did not pay him this mark of reſpect, and he might com- 
— of it; but to have made this the ſubject ol a war, mul, 

ave indicated a prepoſterous prodigality of human blood. 


CHAP. IV. 
Of the Right to Security, and the Efſefs of the Savereignty and 


Independence of nations. 


6 45. IN vain does nature preſcribe to nations, as well as to indivi- 
Right to duals, the care of ſelf-preſervation, and of advancing their 
Kewny. own perfection and happineſs, if ſhe does not give them a right 

to preſerve themſelves from every thing that might render this 
care ineffectual. This igt is nothing more than a moral per 
of acting, that is, the power of doing what is morally poſhble,— 
what is proper and conformable to our duties. We have then 
in general a right to do whatever is neceſſary to the diſcharge of 
our duties. Every nation, as, well as every man, has therefore a 
right to prevent other nations from obſtructing her preſervation, 
her perfection, and happineſs, —that is, to preſerve herſelf from 
all injuries (4 18): and this right is a perfect one, ſince it is given 
to ſatisfy a natural and indiſpenſable obligation: for when we 
cannot uſe conſtraint in order to cauſe our rights to be reſpected, 
their effects are very uncertain. It is this right to preſerve herſclf 
from all injury that is called the right 1% ſecurity. 

ek It is ſafeſt to prevent the evil, when it can be prevented. A na- 
Tr produces tion has a right to reſiſt an injurious attempt, and to make uſe 
th- rizht oi of force and every honourable expedient againſt whoſoever is ac- 
* tually engaged in oppoſition to her, and even to anticipate his 

machinations, obſerving, however, not to attack him upon vague 
and uncertain ſuſpicions, leſt ſhe ſhould incur the imputation of 
becoming herſelf an unjuſt aggrellor, 

When 
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When the evil is done, the ſame right to ſecurity authoriſes 5 ct. 


the offended party to endeavour to obtain a complete reparation, and that 
4 to employ force for that purpoſe, if neceſſa of ohtain- 
and to empioy purpole, ry. — 


Finally, the offended party have a right to provide for their tion; 
future ſecurity, and to chaſtiſe the offender, by inflicting upon 5 5a. 
him a puniſhment capable of deterring him thenceforward from and the 
ſimilar aggreſſions, and of intimidating thoſe who might be — 1 
tempted to imitate him. They may even, if neceſſary, diſable the : 
azgreſſor from doing further injury. They only make uſe of their 
right in all theſe meaſures, which they adopt with good reaſon: 
and if evil thence reſults to him who has reduced them to the 
neceſſity of taking ſuch (ſteps, he mult impute the conſequences 
only to his own injuſtice. 

If then there is any-where a nation of a reſtleſs and miſchievous $5 53. 
diſpoſition, ever ready to injure others, to traverſe their deſigns, Riecht of all 
and to excite domeſtic diſturbances in their dominions, —it is . fin 
not to be doubted that all the others have a right to form a coali- miſchievous 
tion in order to repreſs and chaſtiſe that nation, and to put it Pople. 
forever after out of her power to injure them. Such would be 
the juſt fruits of the policy which Machiavel praiſes in Cæſar 
Borgia. The conduct followed by Philip II. king of Spain, was 
calculated to unite all Europe againſt him; and it was from juſt 
reaſons that Henry the Great formed the deſign of humbling a 
power, whoſe ſtrength was formidable, and whoſe maxims were 
pernicious. 

The three preceding propoſitions are ſo many principles, that 
furniſh the various foundations for a juſt war, as we ſhall fee in 
the proper place. 

[t is an evident conſequence of the liberty and independence 5 x4. 
of nations, that all have a right to be governed as they think No nation 
proper, and that no ſtate has the ſmalleſt right to interfere in — 
the government of another. Of all the rights that can belong to in the — 
a nation, ſovereignty is, doubtleſs, the moſt precious, and that vernment 


which other nations ought the moſt ſcrupulouſly to reſpect, if — 


they would not do her an injury. 

The ſovereign is he to whom the nation has intruſted the em- 5 55. 
pire, and the care of the government: ſhe has inveſted him with Ole fove- 
her rights ; ſhe alone is directly intereſted in the manner in which — — 1 
the conductor ſhe has choſen makes uſe of his power. It does himſ.Ifthe 
not then belong to any foreign power to take cogniſance of the judge of the 
adminiſtration of that ſovereign, to ſet himſelf up for a judge of — rug 
hi; conduct, and to oblige him to alter it. If he loads his ſub» 
jets with taxes, and if he treats them with ſeverity, the na- 
tion alone is concerned in the buſineſs; and no other is called 
upon to oblige him to amend his conduct, and follow more wiſe 
and equitable maxims. It is the part of prudence to point out 
the occalions when officious and amicable repreſentations may 
be made to him. The Spaniards violated all rules, when they 
et themſelves up as judges of the Inca Athualpa. If that prince 


lad violated the law of nations with reſpect to them, they _ 
ve 
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have had a right to puniſh him. But they accuſed him of Having 
put ſome of his ſubjects to death, of having had ſeveral wives, 
&c,—things, for which he was not at all accountable to them: 
and, to fill up the meaſure of their extravagant injuſtice, they 
condemned him by the laws of Spain “. 

But if the prince, by violating the fundamental laws, gives his 
ſubjects a legal right to reſiſt him, if tyranny becoming inſupport. 


inter lere in able obliges the nation to riſe in their own defence, every foreign 


a quarrel 


power has a right to ſuccour an oppreſſed people who implore 


between » their aſſiſtance. The Engliſh juſtly complained of James II. The 


net ien 


and his ſub- 


jects. 


nobility and the moſt diſtinguiſhed patriots, having determined to 
check him in the proſecution of his ſchemes, which manifeſſiy 
tended to overthrow the conſtitution, and to deſtroy the liberties 
and the religion of the people,—applied for aſſiſtance tc the 
United Provinces. The authority of the prince of Orange had, 
doubtleſs, an influence on the deliberations of the ſtates- general; 
but it did not lead them to the commiſſion of an act of injuſtice; 
for when a people from good reaſons take up arms againſt an 


oppreſſor, it is but an act of juſtice and generoſity to aſſiſt brave 


men in the defence of their liberties. Whenever therefore 
matters are carried fo far as to produce a civil war, foreign 
powers may aſſiſt that party which appears to them to have 
juſtice on its ſide. He who aſſiſts an odious tyrant,—he who de- 
clares for an unjuſt and rebellious people,—violates his duty, 
But when the bands of the political ſociety are broken, or at leaſt 
ſuſpended, between the ſovereign and his people, the contending 
parties may then be conſidered as two diſtinct powers; and ſince 
they are both equally independent of all foreign authority, no- 
body has a right to judge them. Either may be in the riglu; and 
each of thoſe who grant their aſſiſtance may imagine that he is 
acting in ſupport of the better cauſe. It follows then, in virtue 
of the voluntary law of nations (ſee Prelim. 5 21), that the two 
parties may act as having an equal right, and behave to each 
other accordingly, till the deciſion of the affair. 

But we ought not to abuſe this maxim, and make a handle of i: 
to authoriſe odious machinations againſt the internal tranquiliuy 
of ſtates. It is a violation of the law of nations to invite thoſe 
ſubjects to revolt who actually pay obedience to their ſovereign, 
though they complain of his government. | 

he practice of nations is conformable to our maxims. When 
the German proteſtants came to the aſſiſtance of the reformed 


party in France, the court never attempted to treat them other- 


wiſe than on the uſual footing of enemies in general, and ac- 
cording to the laws of war. France was at the ſame time en- 
gaged in aſſiſting the Netherlands then in arms againſt Spain,— 
and expected that her troops ſhould be conſidered in no other 
licht than as auxiliaries in a regular war. But no power ever 
fails to complain, as of an atrocious wrong, if any one attempts 
by his emiflaries to excite his ſubjects to revolt. 
* Gzrcillaffo de la Vega, 


As 
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As to thoſe monſters who, under the title of ſovereigns, render 
themſelves the ſcourges and horror of the human race, they are 
favage beaſts, whom every brave man may juſtly exterminate 
from the face of the earth. All antiquity has praiſed Hercules 
for delivering the world from an Antæus, a Buliris, and a Nio- 
mede. 

After having eſtabliſhed the poſition that foreign nations have $ 67. 
no right to interfere in the government of an independent ſtate, — of 
it is not diſhcult to prove that the latter has a right to oppoſe Pit Ste 
ſuch interference. Lo govern herſelf according to her own plea- rence of 
ſure, is a neceſſary part of her independence. A ſovereign ſtate forcign | 
cannot be conſtrained in this reſpect, except it be from a par- In gin, 
ticular right which ſhe has herſelf given to other ſtates by her of govecu- 
treaties z and even if ſhe has given them ſuch a right, yet it can- meut. 
not, in an affair of ſo delicate a nature as that of government, 
be extended beyond the clear and expreſs terms of the treaties. 

In every other caſe a ſovereign has a right to treat thoſe as 
enemies, who attempt to interfere in his domeſtic affairs other- 
wiſe than by their good offices. en 

Religion is in every ſenſe an object of great importance to a 68“. 
nation, and one of the molt intereſting ſubjects on which the 2 
government can be employed. An independent people are ac- — to 
countable for their religion to God alone: in this particular, as religion. 
in every other, they have a right to regulate their conduct ac- 
cording to the dictates of their own conſcience, and to prevent 
all foreign interference in an affair of ſo delicate a nature“. The 
cuſtom, long kept up in Chriſtendom, of cauſing all the affairs of 
religion to be decided and reguiated in a general council, could 
only have been introduced by the ſingular circumſtance of the 
ſubmiſſion of the whole church to the fame civil government, — 
the Roman empire. When that empire was overthrown, and 
= place to many independent kingdoms, this cuſtom was 
ound contrary to the firſt principles ot government, to the very 
idea of independent ſtates, and political ſocieties. It was, how - 
ever, long ſupported by prejudice, ignorance and ſuperſtition, by 
the authority of the popes, and the power of the clergy, and till 
reſpected even at the time of the reformation. Ihe ſtates who 
had embraced the reformed religion offered to ſubmit to the de- 
ciſions of an impartial council lawſully aſſembled. Ar preſent 
they would not heſitate to declare, that, in matters of religion, 
they are equally independent of every power on earth, as they 
are in the affairs of civil government. The general and abſolute 
authority of the pope and council is abſurd in every other ſyſtem 


When, however, we ſee a party inflamed with deadly hatred againſt the re- 
Lgion we profeſs, an a neighbouring priuce periccuting in conſequence the: profeſ- 
br. of that religion, it is lawful for us to give aſiltance to the ſuflerers,as it was 
well remarked by James I. of England to Bouillon the ambaſſador of Mary de 
Medici, queen r geht of France. —“ When my neighbours are attacked in a 
* quarrel in which I am intereſted, the law of nature requires that I ſhould anti- 
* cipate and prevent the evil which may thence reſult to myiclf. Le Valor, 
Kitt. of Louis X II. 

than 
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than that of thoſe popes who ſtrove to unite all Chriſtendom in 
a ſingle body, of which they pretended to be the ſupreme 
monarchs . But even catholic ſovereigus have endeavoured to 
reſtrain that authority within ſuch limits as are conliſtent with 
their ſupreme 3 they do not receive the decrees of councils 
or the popes” bulls, till they have cauſed them to be examined; 
and theſe eccleſiaſtical laws are of no force in their dominions 
unleſs confirmed by the prince. In the firſt book of this work, 
Chap. XII. we have ſufficiently eſtabliſhed the rights of a ſtate in 
matters of religion and we introduce them here again, only to 
draw juſt confequences from them with reſpect to the conduct 
which nations ought to obſerve towards each other. 

It is then certain, that we cannot, in oppoſition to the will 
of a nation, interfere in her religious concerns, without violating 
her rights, and doing her an injury. Much leſs are we allowed 
to employ force of arms to oblige her to receive a doctrine and a 
worſhip which we conſider as divine. What right have men to ſet 
themſelves up as the defenders and protectors of the cauſe of 
God? He can, whenever he pleaſes, lead nations to the know- 
ledge of himſelf, by more effeCtual means than thoſe of violence. 
Perſecutors make no truc converts. 'The monſtrous maxim of 
extending religion by the ſword is a ſubverſion of the rights of 


' mankind, and the moſt terrible ſcourge of nations. Every mad- 
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in theſe 
matters. 


Miſſiona- 
ries. 


man will fancy he is ſighting in tlie cauſe of God, and every aſpir- 
ing ſpirit will uſe that pretext as a cloak for his ambition. While 
waar tn, was ravaging Saxony with fire and ſword in order 
to plant chriſtianity there, the ſucceſſors of Mahomet were ra- 
vaging Alia and Africa, to eſtabliſh the Koran in thole parts. 
Pur it is an oflice of humanity to labour by mild and Jawful 
means to perſuade a nation to receive a religion which we believe 
to be the only one that is true and ſalutary. Miſſionaries may 
be ſent to inſtruct the people ; and this care- is altogether con- 
formable to the attention which every nation owes to the per- 
fection and happineſs of others. But it mult be obſerved, that, 
in order to avoid doing an injury to the rights of a ſovercign, 
the miſhonarics ought to abſtain from preaching clandeltinely, 
or without his permiſſion, a new doctrine to his people. He 
may refuſe to accept their proffered ſervices; and if he orders 
them to leave his dominions, they ought to obey. They ſhould 
have a very expreſs order from the King of kings, before they 
can lawfully diſobey a ſovercign who commands according to 
the extent of his power: and the prince who is not convinced 
of that extraordinary order of the Deity, will do no more than 


exert his lawſul rights, in puniſhing a miſſionary for diſobedi- 


ence. But what if the nation, or a conſiderable part of the 
E are deſirous of retaining the miſſionary, and following 

is doctrine ? In a former part of this work (Book I. 65 128— 
136) we have cſtabliſhed the rights of the nation and thoſe of 


_ * See, above, $ 146, and Bodinus's Republic, book i, chap. ix. with his quota · 
tions, p. m. 139. 
I the 
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the citizens: and thicher we refer for an anſwer to this queſ- 
tion. 

This is a very delicate ſubject; and we cannot authoriſe an 9 6r. 
inconſiderate zeal for making proſelytes, without endangering — cgi 
the tranquillity of all nations, and even expoſing thoſe who are be uſed. 
engaged in making converts, to act inconſiſtently with their 
duty, at the very time they imagine they are accompliſhing the 
moſt meritorious work. For it is certainly performing a very 
bad office to a nation, and doing her an eſſential injury, to ſpread 
a falſe and dangerous religion among the inhabitants. Now 
there is no perſon who does not believe his own religion to be 
the only true and ſafe one. Recommend, kindle in all hearts 
the ardent zeal of the miſſionarics, and you will ſee Europe in- 
undated with Lamas, Bonzes and Derviſes, while monks of all 
kinds will over-run Aſia and Africa. Proteſtant miniſters will 
crowd to Spain and Italy, in dehance of the inquiſition, while 
the jeſuits will ſpread themſelves among the proteſtants in order 
to bring them back into the pale of the church. Let the ca- 
tholics reproach the proteſtants as much as they pleaſe with their 
lukewarmneſs, the conduct of the latter is undoubtedly more 
agreeable to reaſon and the law of nations. True zeal applies 
itſelf to the taſk of making a holy religion flouriſh in the coun- 
tries where it is received, and of rendering it uſeful to the man- 
ners of the people and to the ſtate : and, without foreſtalling the 
diſpoſitions of providence, it can find ſufficient employment at 
home, until an invitation come from foreign nations, or a very 
evident commiſſion be given from heaven, to preach that religion 
abroad. Finally, let us add, that, before we can lawfully under- 
take to preach a particular religion to the various nations of the 
earth, we muſt ourſelves be thoroughly convinced of its truth 
by the moſt ſerious examination. —* What! can chriſtians doubt 
* of their religion?“ The Mahometan entertains no doubt of 
his. Be ever ready to impart your knowledge, - ſimply and ſin- 
cerely expoſe the principles of your belief to thoſe who are deſirous 
of hearing you: inſtruct them, con ince them by evidence, but 
ſeek not to hurry them away with the fire of enthuſiaſm. It isa 
ſuſſicient charge ou each of us, to be reſponſible for his own con- 
ſeience. Thus neither will the light of knowledge be refuſed to 
any who wiſh to receive it, nor will a turbulent zeal diſturb the 
peace of nations. 

When a religion is perſecuted in one country, foreign nations 8 62. 
who proſeſs it may intercede for their brethren : but this is all What a ſo- 
they can lawfully do, unleſs the perfecution be carried to an in- may do in 
tolerable excels: then indeed it becomes a caſe of manifeſt ty- favour of 
ravny, in oppoſition to which all nations are allowed to aſſiſt an thoſe who 
unhappy people (4 55). A a. wp to their own ſafety may alſo Pete bis 


2 religion in 
authoriie them to undertake the defence of the perſecuted ſuf- another 


terers. A king of France replied to the ambaſſadors who ſoli- tate. 
cited him to ſuffer his ſubjects of the reformed religion to live 
in peace,“ that he was maſter in his own kingdom.“ 


But the 
proteſtant 
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proteſtant ſovereigns, who ſaw a general conſpiracy of the ca- 
tholics obllinately bent on their deſtruction, were ſo far matters 
on their ſide as to be at liberty to give aſſiſtance to a body of 
men who might ſtrengthen their party, and help them to pre. 
ferve themſelves from the ruin with which they were threatened, 
All diſtinctions of ſtates and nations are to be diſregarded, when 
there is queſtion of forming a coalition againſt a ſet of madmen, 
who would exterminate all thoſe that do not implicity receive 
thcir doctrines. 


CHA T7. 


Of the Obſervance of Juſtice between Nations. 


. of USTICE is the baſis of all ſociety, the ſure bond of all com- 


— merce. Human ſociety, far from being an intercourſe of 
vance of aſſiſtance and good offices, would be no longer any thing but a 


oe. valt ſcene of robbery, if no reſpect were paid to this virtue, 
cicty. which ſecures to every one his own. It is ſtill more neceſſary 
between nations, than between individuals; becauſe injultice 
produces more dreadful conſequences in the quarrels of theſe 
owerful bodies politic, and it is more diſſicult to obtain redreſs. 
he obligation impoſed on all men to be jult is eaſily demon- 
ſtrated from the law of nature. We here take that obligation 
for granted (as being ſuſſiciently known), and content ourſelves 
with obſerving, that it is not only indiſpenſably binding on na- 
tions (Prelim. 9 5), but even till more ſacred with reſpect to 

them, from the importance of its conſequences. 
Fa. — All nations are therefore under a ſtrict obligation to cultivate 
of all na- juſtice towards each other, to obſerve it ſcrupulouſly, and care- 
tions to cul- fully to abſtain from every thing that may violate it. Each ought 
8 to render to the others what belongs to them, to reſpect their 
tice, rights, and to leave them in the peaccable enjoyment of 

them *. 

665. From this indiſpenſable obligation which nature impoſes on 
Right of nations, as well as from thoſe obligations which each nation 
retuli-g to g 
ſubmit to owes to herſelf, reſults the right of mo ſtate, not to ſuffer any 


juſtice. of her rights to be taken away, or any thing which lawfully be- 


* Mizht not this duty be extended to the execution of ſ-ntences paſſed in other 
countries according to the neceſſary and nſual forms?—Oan this ſubject, M. Van 
Beuningen wrote as follows to M. De Witt, OR. 15, 1666, „ By what the courts 
of Holland have decrecd in ihe affa r of ove Koningh of Rotterdam, | ſe they 
ſuppoſe that every judgment pronounced by the parliaments of France againſt the 
inhabitants of Holland in judicio contradittoris, ought to be executed on requiſition 
made by thoſe parliaments. But I do not know that the tribuna's of this country 
act in the ſame manner with reſpect to ſentences paſſed in Holland : and if they 
do not, an agreement might be made, that ſenteuces paſſed on either lide againit 
ſubjects of the other ſtate ſhall only take effect en ſuch property as the condemned 
party is found to poſſeſs in the ſtate where the icntrace has been given.“ 


longs 
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d 
longs to her: for in oppoſing this, ſhe only acts in conformity to 
all her duties; and therein conſiſts the right (F 49). 

This right is a perfect one,—that is to ſay, it is accompanied . — 
with the right of uſing force in order to affert it. In vain would i; a perlect 
nature give us a right to refuſe ſubmitting to injuſtice, —in vain oae. 
would the oblige others to be jul in their dealings with us, if we 
could not lawfully make uſe of force, when they refuſed to diſ- 
charge this duty. The juſt would lie at the mercy of avarice and 
injultice, and all their rights would ſoon become uſeleſs. 

From the foregoing right ariſe, as diſtinct branches, firſt, the 3. 4 
right of a juſt defence, which belongs to every nation, —or the 1. The right 
igt of making uſe of force againſt whoever attacks her and her of defence. 
rights. This is the foundation of defenſive war. 968. 

Secondly, the right to obtain juſtice by force, if we cannot 3 
obtain it otherwiſe, or to purſue our right by force of arms. This = 
is the foundation of offenſive war. juſtice. 

An intentional act of injuſtice is undoubtedly an injury. We 8 69. 
have then a right to puniſh it, as we have ſhewn above, in ſpeak- 1 
ing of injuries in general (S 52). The right of reſuſing to ſuffer — "ay 
injuſtice 15 a branch of the right to ſecurity. Ss juſtice, 

Let us apply tothe unjuſt what we have ſaid above ($53) of a miſ- & 70. 
clierous nation. If there were a people who made open profeſſion of . — 
trampling juſtice under foot, —who deſpiſed and violated the rights againſt one 
of others whenever they found an opportunity, — the interett of thar openly 
human ſociety would authoriſe all the other nations to form a con- HE 
federacy in order to humble and chaſtiſe the delinquents. We do? © 
not here ſorget the maxim eſtabliſhed in our Preliminaries, that it 
does not belong to nations to uſurp the power of being judges of 
eath other. In particular cafes, where there is room ter the 
ſmalleſt doubt, it ought to be ſupppoſed that each of the partics 
may have ſome right: and the injuſtice of the party that has 
committed the injury may proceed from error, and not from a 
general contempt of juſtice, But if, by her conſtant maxims, 
and by the whole tenor of her conduct, a nation evidently proves 
herſelf ro be actuated by that miſchievous diipoſition,—it ſhe re- 
cards no right as ſacred, the ſafety of the human race requires 
that ſhe ſhould be repreſled. To form and ſupport an unjuſt pre- 
tenſion, is only doing an injury to the party whole. interells are 
affected by that pretenſion; but to deſpite juſtice in general, is 
doing an injury to all nations. 


e HAF. VL 
* 
Of the Cencern a Nation may have in the Acbions of her Citizens. 5 — 


to revenge 


WE have ſeen in the preceding chapters what are the com- the injuries 
of the ſtate, 


mon duties of nations towards each other, —how they ought and te — 


mutually to reſpect cach other, and to abſtain from all injury, tect the cis 
and tizens, 
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and all oſſence, - and how juſtice and equity ought to reign he. 
tween them in their whole conduct. But hitherto we have on! 
conſidered the actions of the body of the nation, of the ſtate, of 
the ſovereign. Private perſons, who are members of one nation, 
may offend and ill-treat the citizens of another, and may injure 
a foreign ſovereign :—it remains for us to examine, what ſhare 
a ſtate may have in the actions of her citizens, and what are the 
rights and obligations of ſovereigns in this reſpect. 

Whoever offends the ſtate, injures its rights, diſturbs its tran. 
quillity, or does it a prejudice in any manner whatſoever, de. 
clares himſelf irs enemy, and expoſes himſelf to be juſtly puniſhed 
for it. Whoever uſes a citizen ill, indirectly offends the ſtate, 
which is bound to protect this citizen; and the ſovereign of the 
latter ſhould avenge his wrongs, puniſh the aggreſſor, and, if 
poſlible, oblige him to make ſull reparation; ſince otherwiſe the 
citizen would not obtaiu the great end of the civil aſſociation, 
which is ſafety. | 

9872. But, on the other hand, the nation or the ſovereign ought not 
_ 3 to ſuſfer the citizens to do an injury to the ſubjects of another 
ſuſſer his flate, much leſs to offend that ſtate itſelf :—and this, not only 
ſubjeQs to becauſe no ſovercign ought to permit thoſe who are under his 
1 command to violate the precepts of the law of nature, which 
their citi- forbids all injuries, but alſo becauſe nations ought mutually to 
Zens, reſpect each other, to abſtain from all offence, ſrom all injury, 

from all wrong, — in a word, from every thing that may be of 
prejudice to others. If a ſovereign, who might keep his ſubjects 

within the rules of juſtice and peace, ſuffers them to injare a 

foreign nation cither in its body or its members, he does no lefs 

injury to that nation, than if he injured it himſeif. In ſhort, the 

ſatety of the ſtats, and that of human ſociety, requires this at- 

tention from every ſovereipn. If you let looſe the reins to your 

ſubjects againil foreign nations, theſe will behave in the fame 

manner to you +; and, inſtead of that friendly intercourſe which 

nature has eſtahliihed between all men, we ſhall ſee nothing but 

one vail aud dreaiiul ſcene of plunder between nation and nation. 
The er . However, as it is impollible for the beſt regulated ſtare, or for 
individuals tlie moſt vigilant and avſo.ute ſovereign, to model at lis plea- 
are not to {ure all the actions of his ſubjects, and to confine them on every 
be imputed ocaſion to the molt exact obedience, it would be unjuſt to im- 


9 ol pute to the nation or the ſovercign every fault committed by tlc 
citizens. We oupht not then to ſay in general, that we have re- 
ceived an injury {rom a nation, becauſe we have received it from 

= one of its members. 


macs bs But if a nation or its chief approves and ratifies the act of the 
approves individual, it then becomes a public concern; and the injured 
"agg party is to coniider the nation as the real author of the injury, 

"ra of Witich tne citizen was perhaps only the inſtrument. | 
Conduck to If the ended ftate has in her power the individual who has 
be obſerved done the injury, ſhe may without ſcruple bring him to juſtice 
by the of- and puniſh him. If he has eſcaped and returned to 1 1s own 


ſende N 
— country, 
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d 
country, ſhe ought to apply to his ſovereign to have juſtice done 
in the caſe. 

And ſince the latter ought not to ſuffer his ſubjects to moleſt 
the ſubjects of other ſtates, or to do them an injury, much leſs 
to give open, audacious offence to foreign powers, he ought to 
compel the tranſgreſſor to make reparation for the damage or 
injury, if poſſible, or to inflict on him an exemplary puniſhment, 
or, finally, according to the nature and circumſtances of the caſe, 
to deliver him up to the offended ſtate, to be there brought to 
jultic?. This is pretty generally obſerved with reſpect to great 
crimes, which are equally contrary to the laws and ſafety of all 
nations. Aſlaſſins, incendiaries, and robbers, are ſeized every 
where, at the deſire of the ſovereign in whote territorics the crime 
was committed, and are delivered up to his juſtice. The matter 
is carried ſtill farther in ſtates that are more cloſely connected 
by friendſhip and good neighbourhood. Even in cafes of ordinary 
tranſgreſſions which are only ſubjects of civil proſecution either 
with a view to the recovery of damages or the infliction of a 
ſlight civil puniſhment, the ſubjects of two neighbouring ſtates 
are reciprocally obliged to appear before the magiſtrate of the 
place where they are accuſed of having failed in their duty. 
Upon a requiſition of that magiſtrate, called Letters Rogatory, 
they are ſummoned in due form by their own magittrates, aud 
obliged to appear. An admirable inſtitution, by means of which 
many neighbouring ſtates live together in peace, and ſcem to 
form only one republic! This is in force throughout all Swit- 
zerland. As ſoon as the Letters Rogatory are iſſued in form, 
the ſuperior of the accuſed is bound to enforce them. It be- 
longs not to him to examine whether the accuſation be true 
or falſe; he is to preſume on the juſtice of his neighbour, and 
not ſuſfer any doubts on his own part to impair an inſtitu— 
tion ſo well calculated to preferve harmony and good under- 
ſtanding between the ſtates : however, if by conſtant experience 
he ſhou!d find that his ſubjects are opprelied by the neighbouring 
magiſtrates who ſummon them betore their tribunals, it would 
undoubtedly be right in him to reflect on the protection due to 
his people, and to refuſe the rogatories till ſatisfaction were 
given for the abuſes committed, and proper iteps taken to pre- 
vent a repetition of them. But in ſuch caſe it would be his duty 
to allege his reaſens, and ſet them forih them in the cleareit point 
of view. | 

The ſovereign who refuſes to cauſe reparation to be made for 
the damage done by his ſubject, or to puniſh the offender, or, 
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Duty of the 
aggreſſor's 
ſovercigu. 


If he rr fuſes 


juſt ec. he 


ſinally, to deliver him up, renders himſelf in ſome meaſure an becomes a 


accomplice in the injurv, and becomes reſponſible for it. But 
if he delivers up cither the property of the offender as an in— 
demnification in caſes that will admit of pecuniary compenſa— 
tion, —or his perſon, in order that he may ſuffer the punithment 
due to his crime, the offended party has no further demand on 
him. King Demctrius having delivered to the Romans thoſe 

Il 2 who 


parry nt te 


fault and 
olience. 
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| 


578. 
Another 
caſe T7 
which the 
nation is 
guilty ofthe 
crim-s of 
the citizens. 


F - 
x 77979 


(zencral eſ- 


{e& o the 
doma n. 


EFFECTS OF B. II. Ch. Vn. 


who had killed their ambaftador, the ſenate ſent them back, re. 
ſolving to reſerve to themſelves the liberty of punithing that 
crime by avenging it on the king himſelf, or on his dominion * : 
If this was really the caſe, and it the king had no fhare in the 
murder of the Roman amballador, the conduct of the ſenate 

was highly unjuſt, and only worthy of men who ſought but a 
pretext to cover their ambitious enterpriſes. 

Finally, there is another caſe where the nation in general 15 
guilty of the crimes of its members: That is when by its man- 
ners and by the maxims of its government it accuſloms and 
authoriſes its citizens indilcriminately to plunder and maltreat 
foreigners, to make inroads into the neighbouring countries, &c. 
Thus the nation of the Utſbecks is guilty of all the robberies 
committed by the individuals of which it is compoſed. The 
princes whoſe ſubje&ts are robbed and mallacred, and whoſe 
lands are infeſted by hoſe robbers, may juſtly level their ven- 
geance againſt the nation at large. Nay more, all nations have 

a right to enter into a league againſt ſuch a people, to repret; 
= ti and to treat them as the common enemies of the human 
race. The chrittian nations would be no lefs juſtifiab! e in form- 
ing a confederacy againſt the ſtates of Barbary, in order to de- 
{troy thofe haunts of pirates, with whom the love of plunder, or 
the fear of juſt puniſiment, is the only rule of peace and war. 
But theſe piratical adventurers are wile enough to reſpect thoſe 
who are moſt able to chaſtiſe them; and the nations that arc 
able to keep the avenucs of a rich branch of commerce open fo: 
themſ i{eives, are not ſorry to fee them ſhut againſt others. i 


CHAP. VII. 


Lat of the Domain, between Nations. 


M E have explained ig Chap. XVIII. Book I. how a nation takes 
polcihon of a country, and at the ſame time gains poſſeſſion 

of the 2 in and govcrument thereof. That country, with every 
thing included in it, becomes the property of the nation in gene- 
ral. Let us now ſce what are the effects of this property, with re- 
ipect to other nations. he full domain is neceſiarily a peculiar 
and exclulive right: for if J have a full right to diſpoſe of a thing 
az1l pleale, it thence follows that others — no right to it at all, 
ſince, if they had any, I couid not freely diſpoſe of it. The pri- 
vate domain of the citizens may be limited and reſtrained in 
ſeveral w ays by the laws of the ſtate, and it always is fo by tie 
eminent domain of the fovereign ; but the genera! domain of the 
nation is full and abſolute, fince there exiſts no authority upon 
earth by which it can be limited: it therefore excludes all right 
on the part of foreigners. And as the rights of a nation ought to 


* See Polyhius, quoted by Barbeyrac, in his notes on Grotius, book ii. 
chap. xxiv. $ vii. be 
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be reſpected by all others (564), none can form any pretenſions 
to the country whi. h belongs to that nation, nor ouglit to diſpoſe 
of it, without her conſent, any more than of the things contained 
in the country. 

The domain of the nation extends to every thing ſhe poſſeſſes 8 go. 
by a juſt title: it comprehends her ancient and original potſefſions Nu 
and all her acquiſitions made by means which are juit in them- en. Un 
ſelves, or admicted as fuch among nations, —conceſſions, pur- the domain 
chaſes, conqueits mide in regular war, &c. And by her potJet- 9! a nation. 
lions, we ought not only to underſtand her territorics, but all the 
rights ſhe enjoys. 

Even the property of the individua's is in the aggregate, to be 8 g, 
conlidered as the property of the nation, with retpect to other Thepropers 
ſtates. It, in ſome tort, really betonms to her from the right + bro el 
the has over the property of her citizens, becaute it conſtitutes a — 15 
part of the ſum total of her riches, aud augments her power. She the a on, 
1s intereſted in that property by her obligation to protect all her 5, CONN 
members. In tor, it cannot be otherwile, fince nations act and ut 
treat together as bodies, in their qu1 iiy of political foctett's, and 
are conſidered as fo many moral perions. Ail tavfe who torm a 
ſociety, a nation, being conſidered by foreign nations as conttitute 
ing only one whole, one ſingle perſon, —al: their wenlth together 
can only be conſidered as the weaith of that fame perſon. And this 
i ſo true, that each political ſocicty ray, if it pleaſes, eftablitty 
within itſelf a community of goods, as Campanella did in his re- 
public of the fun. Others will not inquire what it does in this 
reſpect: its domettic regulations make no change in its rights 
with reſpect to foreigners, nor in the manner in which they ought 
to conſider the aggregate of its property, ia what way ſocver it is 
poiletied. 

By an immediate conſequence of this principle, if one nation has 8 82. 
right to any part of the property 64 another, the has an indif- A ng 
c:ummnate right to the property of the citizens of the latter nation, 8 
until the debt be diſcharged. This maxim is of great uſe, as ſhall ple. 
hereafter be thewn. 

The general domain of the nation over the lands ſhe inhabits is 5 85. 
nztura:ly connected with the empire: for in eſtabliſhing herfelt 3 
"a vacant country, the nation certainly does not intend to pol- main ot the 
lels it in fubjection to any other power: and can we ſuppoſe an nation with 
independent nation not veſted with the abſolute command in her the ſove- 
domeltic concerns? thus we have aiready obferved (Book I. — 
20 ) that in taking poſſeſſiou of a country the nation is pre- 
ſumed to take poſletiion of its government at the ſame time. We 
all here proceed farther, and ſhew the natural connection of 
theſe two rights in an independent nation. How could the go- 
vern herſelf at her own pleature in the country the inhabits, if the 
cannot truly and abſolutely ditpoſe of ic? And how could ſhe 
have the full and abſolute domain of a place where (he has not 
me command? Another's ſovercignty, and the rights it compre— 
hends, muſt deprive her of the free diſpoſal of that place. Add 

M 3 to 
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to this the eminent domain which conſtitutes a part of the ſove. 
Teignty (Book I. 244}, and you will the better perceive the 
intimate connection exiſting between the domain and the fore. 
rcignty of the nation. And, accordingly, what is called the high 
domain, which is nothing but the domain of the body of the na- 
tion, or of the ſovercign who repreſents it, is every where con— 
ſidered as inſeparable from the ſovereignty. The // tomain, 
or the domain confined to the rights that may belong to an indi- 
vidual in the ſtate, may be ſeparated from the ſovereignty: and 
nothing prevents the poſſibility of its belonging to a nation, in 
places that are not under her jurifdiction. 'Thus many lovereig:1s 
have fiefs, and other poſſeifions, in the territories of another 
prince: in theſe caſes they poſſeſs them in the manner of private 
individuals. | 
bi : 'The lovereignty united to the domain eilabliſhes the juriſdie— 
tem. tion of the nation in he t-rritories, or the country that belongs to 
her. It is her province, or that of her ſovereign, to exerciſe juſtice 
in all the places under her juriſdiction, to take cogniſunce of the 
crimes committed, and the differences that atite in the country, 
Other nations ought to re{p=Ct this right. And as the admini- 
ſtration of juſtice neceſſarily requires that every definitive fen- 
tence, regularly pronounced, be eſteemed juit, and executed as 
ſuch, —when one a cauſe in which foreigners are intereſted, has 
been decided in form, the ſovereign of the deſendants cannot hear 
their complaints. Lo undertake to examine the juſtice of a de- 
finitive ſentence, is an attack on the juriſdiction of him who has 
paſſed it. The prince thereſore ought not to interfere in the 
cauſes of his ſubj<as3 in ſoreign countries, and grant them his 
protection, exceptinn in caſes where jullice is retuſed, or palpa- 
ble and evident injuitice donc, or rules and forms openly vio- 
lated, or, linally, an odious diſtinction made to the prejudice of 
his ſubjects, or of for-igners in general. The Britiſhi court eſta- 
bliſhed this maxim, with creat {flrenzth of evidence, on occa— 
ſion of the Pruſſian veſſels ſeized xn declared lawrul prizes dur- 
ing the laſt warn. What is here [aid has no relation to the me- 
rits of that particular caute, ſince they mutt depend on facts. 
_ 3 In conſequence of theſe rights of juriſdiction, the deciſions 
i made by the judge of the place within the extent of his power, 
diction in Ought to be reſpected, and to take ciiect even in foreign coun- 
ſucign tries. For inſtance, it belongs to the domeſtic judge to nomi- 
ccumkrtes nate tutors and guardians for minors and idiots. The law ot 
nations, which has an eye to the common advantage and the good 
harmony of nations, requires therefore that fuch nomination o 
a tutor or guardian be valid and acknowledged in all countrics 
where the pupil may have any conceriis. Uſe was made of this 
maxim in the year 1672, even with reſpect to a ſovereign. The 
abbc D'Orlcans, ſorercign prince of Neufchatel in Switzerland, 
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being incapable of managing his own affairs, the king of France 
appointed, as his guardian, his mother, the ducheſs dowager of 
Longueville. The ducheſs of Nemours, filter to that prince, laid 
claim to the guardianſhip for the principality of Neutchatel : but 
the title of the ducheſs of Longueville was acknowledged by the 
three eſtates of the country. Her counſel reſted her cauſe on the 
ciccumſtance of her having been nominated guardian by the do- 
meſtic judge. I his was a very wrong application of a juſt 
principle: for the prince's domeſtic reſidence could be no where 
but in his ſtate: and it was only by the decree of the three eſtates, 
who alone had a right to chuſe a guardian for their ſovereign, that 
the authority of the ducheſs of Longueville became firm aud law- 
ful at Neufchatel. 

In the ſame manner the validity of a teſtament, as to its form, 
can only be decided by the domeſtic judge, whote tentence deli- 
vered in form ought to be every where acknowledged. But. with- 
out affecting the validity of the teſlament ittelf, the bequeſts con- 
tained in it may be diſputed before the judge of the place where 
the eects are ſituated, becauſe thote effects can only be diſpoſed 
of conformably to the Jaws of the country. Thus the abbe D'Or- 
leans above mentioned having appointed the prince of Conti his 
univerſal legatee,—the three eſtates of Neuſchatel, without wait- 
ing till the parliament of Paris ſhould pronounce their deciſion on 
the queltion.of two contradictory wills made by the abbe D'Or- 
Icans, gave the inveſtiture of the principality to the ducheſs of 
Nemours, —declaring that the ſovercignty was unalienable. Be- 
ſides, it might have been ſaid on this oc on alſo, that the do- 
meltic reſidence of the prince could be no where but in the 
ſlate. 

As every thing included in the country belongs to the nation, 
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—and as none hut the nation, or the perſon on whom ſhe ee ee 
has devolved her right, is authorited to diſpoſe of thoſe things ed places. 


(579), — if the has left uncultivated and deſert places in the coun- 
try, no perſon whatever has a right to take poſſeſſion of them 
without her conſent. Though ſhe does not make actual uſe of 
them, thoſe places ſtill belong to her: the has an intereſt in pre- 
terving them for ſuture uſe, and is not accountable to any perſon 
for the manner in which ſhe makes uſe of her property. lt is, 
however, neceſſury to recollect here what we have obſerved 
above (Book I. § 81). No nation can lawfully appropriate to her- 
ſelf a too diſproportionate extent of country, and reduce other 
nations to want ſubliltencz, and a place of abode. A German 
chief, in the time of Nero, ſaid to the Romans, „As heaven be- 
* longs to the gods, ſo the earth is given to the human race; and 
* defert countries are common to all +,” giving thoſe proud 
conquerors to underitand that they had no right to referve and 
appropriate to themſelves a country which they left deſert. The 


* Memorial in behalf of the Ducheſs of Longue ville, 1672. 
Sicut cu lu u dis, ita terras gcneri mortalium datas; quæque vacuæ, eas pub- 
cas cle. T. e. t. 
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Romans had laid waſte a chain of country along the Rhine, to co— 
ver their provinces from the incurſions of the barbarians. The 
German's remonſtrance would have had a good foundation, had 
the Romans pretended to keep without reaſon a vaſt country 
which was of no uſe to them + but thoſe lands which they would 
not ſuffer to be inhabited, ferving as a rainpart againſt ſavage na- 
tions, were of conſiderahle ute to the empire. 

6 87. When there is not this ſiogular circamilance, it i; equally 
3 agreeable to the dictates of humanity, and to the particular ad. 
this reſpect. Vantage of the (tate, to give thole deſert tracts to foreianers who 

are willing to clear the land and to render it valuabe. The he. 
neficence of the ſtate thus turns to her own advantage; the ac- 
quires new ſubjects, and augments her riches and power. "This 
is the practice in America; and. by this wiſe method, the Eng!ith 
have carried their ſettlements in the new world to a degree of 
power, which has conſiderably increaſed that of the nation. "Thus 
allo the king of Pruſſia endeavours to repeople his ttates laid 
walle by the calamities of former wars. 
make 7 The nation that poſſeſſes a country is ar liverty to leave in the 
poſſeſſing Primitive ſtate of communion certain things that nave 25 yot ng 
things that owner, or to appropriate to herſc!t the right of poſſe. hug thote 
2 things, as well as cvery other alvantage which that country is ca- 
pable of affording. And as ſuch a right is of uſe, it is, in calc of 
doubt, preſumed that the nation has reſerved it to herſelf. Ir 
belongs to her then, to the excluſion of foreigners, unleſs her laws 
expreſsly declare otherwiſe, as thoſe of the Romans, which left 
wild beaſts, fiſh, &. in the primitive {tate of communion. No 
foreigner, therefore, has a natural right to bunt or iich in the ter- 
ritories of a ſtate, to appropriate to himſclf a treature found 
there, &c. 
= 939. There exiſts no reaſon why a nation, or a ſovereign if autho— 
— riſed by the laws, may not grant various privileges in their terri- 
to another tories to another nation, or to forcigners in general, fince every 
nation. one may diſpoſe of his own property as he thinks fit. Ihus ſe— 
veral ſovercigns in the Indies have granted to the trading nations 
of Europe the privilege of having factories, ports, and even for— 
treſſes and garriſons in certain places within their dominions. 
We may in the fame manner grant the right of fithing in a river, 
or on the coalt, that of hunting in the fore{ls, &c. and when once 
thele rights have been validly ceded, they conllitute a part of the 
potletlions of him who has acquired them, and ought to be rc- 
pected in the fame manner as his former polleſſions. 
1 1 1 Whocver agrecs that robbery is a crime, and that we are not al- 
lou able to lowed to take forcible poſleſſion of our neighbour's property, will 
drive a na- acknowledge, without any other proof, that no nation has a right 
ace. coming to expel another people from the country chey inhabit, in order to 
Which it in. ſettle in it herſelf. Notwithſtanding the extreme inequality of cli- 
habits; mates and ſoils, every pcople ought to be contented with that 
which has fallen to their ſhare. Will the conduCtors of nations 
deſpiſe a rule that conſtitutes all their ſafety iu civil ſociety : = 
: 1s 


the rights of territory. 
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this ſacred rule be entirely forgotten, and the peaſant will quit 
his chatched cottage to invade the palaces of the great, or the de- 
lightſul poſſeſſions of the rich. The antient Helvetians, diſcon- 
tented with their native foil, burned all their habitations, and 
commenced their march, in order to eſtabliſh themſelves, ſword 
in hand, in the fertile plains of ſouthern Gaul. But they received 
4 terrible leſſon from a conqueror of ſuperior abilities to them- 
ſelves, and who paid {till leſs regard to the laws of juſtice. Czfar 
deſeated them, and drove them back into their own country. 
Their polterity, however, more wiſe than they, confine their 
views-to the preſervation of the lands and the independence they 
have received from nature: they live contented ; and the labour 
of free hands counter-balances the ſterility of the foil. 

There are conquerors, who, aſpiring after nothing more than 


( or. 


the extenſion of the boundaries of their dominions, without ex- nor to ex- 


pelling the inhabitants from a country, content themſelves with 
ſubduing them z—a violence leſs barbarous, but not leſs unjuſt: 


while they ſpare the property of individuals, they ſeize all the empire. 


rights of the nation, and of the ſovereign. 
Since the leaſt encroachment on the territory of another is an 
act of injuſtice, in order to avoid the commiſſion of any ſuch 


tend by 
violence the 
hounds of 
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$ 92. 
he limits 


of territo- 


act, and to prevent every ſubject of diſcord, every occaſion of ne- ought 


quarrel, the limits of territories ought to be marked out with 
clearneſs and preciſion. If thoſe who drew up the treaty of 
Utrecht had beſtowed on fo important a ſubject all the attention 
it deſerved, we ſhould not fee France and Engiand in arms, in or- 
der to decide by a bloody war what arc to be the boundaries of 
their poſſeſſions in America. But the makers of treaties often 
deſignedly leave in them ſome obſcurity, ſome uncertainty, in or- 
der to referve for their nation a pretext for a rupture :—an un- 
worthy artiſice in a tranſaction wherein good-faith alone ought to 
preſide! We have alſo ſeen commiſſioners endeavouring to over- 
reach or corrupt thoſe of a neighbouring (tate, in order to gain for 
their maiter an unjuſt acquilition of a few leagues of territory. 
How can princes or miniſters ſtoop to dirty tricks that would dif- 
honour a private man? 

We ſhould not only refrain from uſurping the territory of 
others ; we ſhould alſo reſpect it, and abſtain from every act con- 
trary to the rights of the ſovereign: for a foreign nation can 
claim no right in it (5 79). We cannot then, without doing an 
injury to a ſtate, enter its territories with force and arms in pur- 


ſuit of a criminal, and take him from thence. This would at 


once be a violation of the ſafety of the ſtate, and a treſpaſs on 
the rights of empire or ſupreme authority veſted in the ſovereign. 
This is what is called a violation of territory; and among nations 
there is nothing more generally acknowledged as an injury that. 
oupht to be vigorouſly repelled by every itate that would not 
ſutter itſelf to be oppreiled. We ſhall make uſe of this principle 
in peaking of war, which gives occafion for many queſtions on 


The 
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fullyſettied. 
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$ 94. The ſovereign may forbid the entrance of his territory either 
SIE REAL to foreigners in general, or in particular caſes, or to certain per- 
territory. ſons, or for certain particular purpoſes, according as he may think 
it advantageous to the ſtate. There is nothing in all this, that does 
not flow from the rights of domain and fovereignty : every one iz 
obliged to pay reſpect to the prohibition z and whoever dares to 
violate it, incurs the penalty decreed to render it eſtectual. But 
the prohibition ought to be r as well as the penalty annexed 
to diſobedience : thoſe who are ignorant of it, ought to be in- 
formed of it when they approach to enter the country. For. 
merly the Chineſe, fearing leſt the incercourſe of ſtrangers ſhov!d 
corrupt the manners of the nation, and impair the maxims of a 
wiſe but ſingular government, forbade ail people entering the 
empire: a prohibition that was not at all inconſiſtent with juſtice, 
provided they did not refuſe humane aſſiſtance to thoſe whom 
tempeſt or neceſſity obliged to approach their frontiers. It was 
ſalutary to the nation, without violating the rights of any indivi- 
dual, or even the duties of humanity, which permit us, in caſe of 
competition, to prefer ourſelves to others. 
844 If at the ſame time two or more nations diſcover and take 
poſſeſſed by poſſe ſſion of an iſland or any other deſert land without an owner, 
leveral wa- they ought to agree between themſelves, and make an equitabic 
— the partition; but if they cannot agree, each will have the right of 
_ me. empire and the domain in the parts in which they firſt ſerticd, 
4 32 EE An independent individual, whether he has been driven trom 
poſſe ed by his country, or has legally quitted it of his own accord, may 
a private ſettle in a country which he finds without an owner, and there 
p*rivn. poſſeſs an independent domain. Whoever would afterwards make 
himſelf maſter of the entire country, could not do it wich juilice 
without reſpecting the rights and independence of this perſon, 
But if he himſelf finds a fufficient number of men who are will- 
ing to live under his laws, he may form a new ſtate within the 
country he has diſcovered, and poſleſs there both the domain 
and the empire. But if this individual ſhould arrogate to him- 
ſelf alone an excluſive right to a country, there to reign monarch 
without ſubjects, his vain pretenſions would be jultly held in 
contempt :—a raſh and ridiculous poſſeſſion can produce no real 
right. 

There are alſo other means by which a private perſon may 
found a new ſtate. Thus, in the eleventh century, ſome Norman 
noblemen founded a new empire in Sicily, after having wretted 
that ifland by conqueſt from the common enemies of the chriſtian 
name. 'The cuſtom of the nation permitted the citizens to quit 

| their country, in order to ſeck their fortune elſewhere. 
54 2 When fereral independent families are fettled in a country, 
den! f ni they poſſeſs the free domain, but without ſovereignty, ſince they 
ics ina dio not form a political ſociety. Nobody can ſeize the empire ot 
cute. that country; ſince this would be reducing thoſe families to 
ſubjeQion againſt their will; and no man has a right to command 
men who are born free, unleſs they voluntarily ſubmit to 2 
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If thoſe families have fixed ſettlements, the place poſſeſſed by 
each is the peculiar property of that family: the reſt of the 
country, of which they make no uſe, being left in the primitive 
tate of communion, belongs to the firſt occupant. Whoever 
chooſes to ſettle there, may lawfully take poſſeſſion of it. 

Families wandering in a country, as the nations of ſhepherds, 
and ranging through it as their wants require, poſſeſs it in com- 
mon: it belongs to them, to the excluſion of all other nations; and 
we cannot without injuſtice deprive them of the tracts of coun- 

of which they make uſe. But let us here recoliect what we 
have ſaid more than once (Book I. $$ 81 and 209, Book II. 6 69). 
The ſavages of North America had no right to appropriate all 
that vaſt continent to themſelves: and fince they were unable to 
inhabit the whole of thoſe regions, other nations might without 
injuſtice ſettle in ſome parts of them, provided they left the na- 
tives a ſulficiency of land. If the paſtoral Arabs would carefully 
cultivate the ſoil, a leſs ſpace might be ſufficient for them. Never- 
theleſs, no other nation has a right to narrow their boundaries, 
unleſs ſhe be under an abſolute want of land. For, in ſhort, they 
poſſeſs their country; they make uſe of it after their manner; 
they reap from it an advantage ſuitable to their manner of life, 
reſpecting which, they have no laws to receive from any one. 
In a caſe of preſſing neceſſity, I think people might without in- 
jultice ſettle in a part of that country, on teaching the Arabs the 
means of rendering it, by the cultivation of the earth, ſuthcient 
for their own wants and thoſe of the new inhabitants. 

It may happen that a nation is contented with poſſeſſing only , 2.08 
certain places, or appropriating to itſelf certain rights, in a 5 
country that has not an owner, without being ſolicitous to take places only, 
poffeſſion of the whole country. In this caſe, another nation may % 1 
take poſſeſſion of what the firſt has neglected; but this cannot be ak 
done without allowing all the rights acquired by the firit to ſub- country, 
ſiſt in their full and abſolute independence. In ſuch caſes it is 
proper that regulations ſhould be made by treaty; and this pre- 
caution is ſeldom neglected among civiliſcd nations. 
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citizens. We hail here treat only of thoſe — who paſs conduct the 


through or ſojourn in a country, either on buſineſs, or merely as {tate ought 
| to obſerve 


WE have already treated (Book I. 5 213) of the inhabitants, „ 5 9% 


traveilers, Ihe relation that ſubſiſts between them and the ,,,.a, 
lociety in which they now live,—the objects of their journey foreigners, 
and of their temporary reſidence,—the duties of humaniry,—the 

rights, the intereſt, and the ſafety of the {tate which harbours 


them,—the rights of that to which they belong,—all theſe prin- 
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ciples, combined and applied according to caſes and circum. 
ſtances, ſerve to determine the conduct that ought to be obſeryed 
towards them, and to point out our right and our duty with re. 
ſpect to them. But the intention of this chapter is not ſo much 
to ſhew what humanity and juſtice require towards foreigners, az 
to eſtabliſh the rules of the law of nations on this ſubject.— 
rules tending to ſecure the rights of all parties, and to prevent 
the repoſe of nations being diſturbed by the quarrels of indi. 
viduals. 

Since the lord of the territory may, whenever he thinks pro- 
per, forbid its being entered (Y 94), he has no doubt a power tg 
annex what conditions he pleates to the permiſſion to enter. 'This, 
as we have already ſaid, is a conſ-quence of the right of domain. 
Can it be neceſſary to add, that the owner of the territory ought 
in this inſtance to reſpect the duties of humanity Ihe caſe is the 
ſame with all rights whatever: the proprietor may ufe them at 
his diſcretion; and, in fo doing, he does not injure any perſon: 
but if he would be free from guiit, and keep his conſcience pure, 
he will never uſe them but in ſuch manner as is moſt conform- 
able to his duty. We ſpeak here in general of the rights which 
belong to the lord of the country, reſerving for the following 
chapter the examination of the caſes in which he cannot reuſe 
an entrance into his territory; and we ſhall ſee in Chap. X. how 
his duty towards ail mankind obliges him on other occaſions to 
allow a free paſſage through, and a reſidence in, his ſtate. 

If the ſovereign annexes any particular condition to the per— 
miſſion to enter his territories, he ought to have meaſures taken 
to make foreigners a: quainted with it, when they preſent them- 
ſelves on the trontier. 'Uherec arc ſtates, fuch as China, and Japan, 
into which all foreigners are forbid to penctrate without an ex- 
preſs permiſſion : but in Europe the accets is every where tree to 
every perſon who is not an cnuemy of the ttate, except, iu luine 
countries, to vagabonds and outcaits, | 

But even in thoſe countries which every foreigner may freely 
enter, the ſovereign is ſuppoſed to allow him acceſs only upon 
this tacit condition, that he be ſubject to the laws, —I mean the 
general laws made to maintam good order, and which have no 
relation to the title of citizen, or of ſubject of the {tace, The 
public ſaſety, the rights of the nation and of the prince, neccl- 
ſarily require this condition; and the foreigner tacitly ſubmits to 
it, as ſoon as he enters the country, as he cannot preſume tat 
he has acceſs upon any other footing. "The ſovereignty is the 
right to command in the whole country; and the laws are not 
ſimply confined to regulating the conduct of the citizens to— 
wards each other, but ail» determine what is to be oblerved by 
ail orders of people throughout the whole extent of the ſtate. 

In virtue of this ſubmillon, foreigners who commit faults, 
are to be puniſhed according to the laws of the country, I he 
object of puniſhment is to cauſe the laws to be reſpected, and to 
maintain order and ſalety. r 

Or 
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d 
For the ſame reaſon, diſputes that may ariſe between foreign- 


8 oO 1 
ers, or between a foreigner and a citizen, are to be determined; 
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& 103. 
ho is the 
dye of 


by the judge of the place, and according to the laws of the place. their dif- 
And as the diſpute properly ariſes from the refuſal of the de- putes. 


ſendant, who maintains that he is not bound to perform what 
is required of him, it foilows from the ſame principle, that every 
defendant ought ro be profecuted before his own judge, who 
alone has a right to condemn him, and compel him to the per- 
formance. The Swils have wiſely made this rule one of the arti- 
cles of their alliance, in order to prevent the quarrels that might 
ariſe from abuſes that were formerly too frequent in relation to 
this ſubject. The defendant's judge is the judge of the place 
where that defendant has his ſettled abode, or the judge of the 
place where the defendant is, when any ſudden difficulty ariſes, 
provided it does not relate to an eſtate in land, or to a right an- 
nexed to ſuch an eſtate. In this laſt caſe, as property of that kind 
is to be held according to the laws of the country where it is 
ſituated, and as the right of granting poſſeſſion is veſted in the 
ruler cf the country, diſputes relating to ſuch property can only 
be decided in the ſtate on which it depends. 

We have already ſhewn (5 84) how the juriſdiction of a 
nation ought to be reſpected by other ſovereigns, and in what 
caſes alone they may interfere in the cauſes of their ſubjects in 
foreign countries. 

The ſovereign ought not to grant an entrance into his ſtate 


$ 104. 


for the purpoſe of drawing foreigners into a ſnare: as ſoon as Protection 


he admits them, he engayes to protect them as his own ſub- 
jects, and to afford them perfect ſecurity, as far as depends on 
him. Accordingly we fee that every ſovereign who has given an 
aſylum to a foreigner, conſiders himſelf no lefs offended by an 
injury done to the latter, than he would be by an act of violence 
committed on his own ſubject. Hoſpitality was in great honour 
among the ancients, and even among barbarous nations, ſuch as 
the Germans. T hoſe favage nations who treated ſtrangers ill, that 
Scythian tribe who ſacriſiced them to Diana “, were univerſally 
hel in abhorrence z and Grotius juſtiy ſays + that their extreme 
ferocity excluded them from the great ſociety of mankind. All 
- nations had a right to unite their forces in order to chaſtiſe 
em, 


due to 
foreigners. 


From a ſ:nſe of gratitude for the protection granted to him, 5 10g. 
and the other advantages he enjoys, the foreigner ought not to png dus 


content himſelf with barely reſpecting the laws of the country ; © 


he ought to aſſiſt it upon occaſion, and contribute to its defence, 
as far as is conſiſtent with his duty as citizen of another ſtate. 
We ſhall ſee elſewhere what he can and ought to do, when the 
country is engaged in a war. But there is nothing to hinder him 
trom defending it agaialt pirates or robbers, againſt the ravages 
of an inundation, or the devaſtacions of tire. Can he pretend to 
; 3 Taurians, Sce Grotius de Jure Belli et Pacis, lib. ii. cap. xx. $ XI. n. 7. 
. 
live 
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live under the protection of a ſtate, to participate in a variety of 
advantages that it affords, and yet make no exertion for its de. 
fence, but remain an unconcerned ſpectator of the dangers to 
which the citizens are expoſed ? | 
OS He cannot indeed be ſubject to thoſe burdens that have only a 
burdens relation to the quality of citizens; but he ought to bear his ſhare 
they are of all the others. Being exempted from ſerving in the militia, 
Tubjet. and from paying thoſe taxes deſtined for the ſupport of the rights 
of the nation, he will pay the duties impoſed upon proviſions, 
merchan ſiſe, &c. and, in a word, every thing that has only a re. 
lation to his reſidence in the country, or to the affairs which 
brought him thither. 
$107- he citizen or the ſubject of a ſtate who abſents himſelf for a 
Foreigners .. . . . - n 
continue time without any intention to abandon the ſociety of which he 
members of is a member, does not loſe his privilege by his abſence : he pre- 
their own ſeryes his rights, and remains bound by the ſame obligations. 
nation. Being received in a foreign country, in virtue of the natural ſo- 
ciety, the communication, and commerce, which nations are 
obliged to cultivate with each other (Prelim. IF 11 and 12; 
Book II. F 21), he ought to be conſidered there as a member of 
1 his own nation, and treated as ſuch. 
Th. tate The ftatePwhich ought to reſpect the rights of other nations, 
hasnoright and in general thoſe of all mankind, cannot arrogate to herſelf 
dee * any power over the perſon of a foreigner, who, though he has en- 
| <0 cb tered her territory, has nat become her ſubject. The foreigner 
cannot pretend to enjoy the liberty of living in the country with- 
out reſpecting the laws: if he violates them, he is puniſhable as 
a diſturber of the public peace, and guilty of a crime againſt the 
ſociety in which he lives: but he is not obliged to ſubmit, like 
the ſubjeCts, to all the commands of the ſovereign : and if ſuch 
things are required of him as he is unwilling to perform, he may 
quit the country, He is free at all times to leave it; nor hare 
we a right to detain him, except for a time, and for very particu- 
lar reaſons, as, for inſtance, an apprehenſion, in war time, leſt 
ſuch foreigner, acquainted with the itate of the country and of 
the fortified places, ſhould communicate his knowiedge to the 
enemy. From the voyages of the Dutch to the Ealt Indies, we 
learn that the kings of Corea forcibly detain foreigners who are 
ſhip-wrecked on their coaſt; and Bodinus aſſures us“, that 2 
cuſtom ſo contrary to the law of nations was practiſed in his tune 
in Athiopia, and even in Muſcovy. This is at once a violation 
of the rights of individuals, and of thoſe of the ſtare to which 
they belong. Things have been greatly changed in Ruſha; a 
ſingle reign—that of Peter the Great—has placed that valt em- 
; pire in the rank of civiliſed nations. : 
nod 199 The property of an individual does not ceaſe to belong to him 
lus pro- on account of his being in a foreign country; it {till conſtitutes a 
perty. part of the aggregate wealth of his nation (5 81). Any power, 


* In his Republic, book i. chap. Vi. 
therefore, 
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d 
therefore, which the lord of the territory might claim over the 
property of a foreigner, would be equally derogatory to the rights 
of the individual owner, and to thoſe of the nation of which he 
is 2 member. 

Since the foreigner ſtill continues to be a citizen of his own * on 
country, and a member of his own nation (§ 107), the property the heirs of 
he leaves at his death in a foreign country ought naturally to de- a foreigner, 
yolve to thoſe who are his heirs according to the laws of the ſtate 
of which he is a member. But, notwithſtanding this general rule, 
his immovable effects are to be diſpoſed of according to the 
laws of the country where they are ſituated (ſee g 103). 

As the right of making a will, or of diſpoſing of his fortune * 
in caſe of death, is a right reſulting from property, it cannot, ſoreigner. 
without injuſtice, be taken from a foreigner. The foreigner 
therefore, by natural right, has the liberty of making a will. But 
it is aſked by what laws he is obliged to regulate himſelf either 
in the form of his teſtament or in the diſpoſal of his property? 

1. As to the form or ſolemnities appointed to ſettle the validity 
of a will, it appears that the teſtator ought to obſerve thoſe that 
are eſtabliſhed in the country where he makes it, unleſs it be 
otherwiſe ordained by the laws of the ſtare of which he is a 
member; in which caſe he will be obliged to obſerve the forms 
which they preſcribe, if he would validly diſpoſe of the property 
he poſſeſſes in his own country. I ſpeak here of a will which is 
to be opened in the place where the perſon dies: for if a travel- 
ler makes his will, and ſends it home under ſeal, it is the fame 
thing as if it had been written at home; and in this cafe it is 
ſubject to the laws of his own country. 2. As to the bequeſts 
themſelves, we have already obſerved that thoſe which relate to 
immovables ought to be conformable to the laws of the country 
where thoſe immovables are ſituated. The foreign teſtator cannot 
diſpoſe of the goods, movable or immovable, which he poſſeſſes 
in his own country, otherwiſe than in a manner conformable to 
the laws of that country. But as to movable goods, ſpecie, and 
other effects which he poſſeſſes elſewhere, which he has with him, 
or which follow his perſon, we ought to diilinguiſh between the 
local laws whoſe effect cannot extend beyond the territory, and 
thoſe laws which peculiarly aſfect the character of citizen. The 
foreigner remaining a citizen of his own country, is {till bound | 
by thoſe lait-mentioned laws, wherever he happens to be, and is 
od.iged to conform to them in the diſpoſal of his perſonal pro- 
perty, and all his movables whatſoever. The laws of this ki! 
made in the country. where he reſides at the time, but of 
which he is not a citizen, are not obligatory with reſpect to 
him. Thus, a man who makes his will and dies in a foreign . 
country, cannot deprive his widow of the part of his movable 
effects aſſigned to that widow by the laws of his own coun- 
try. A Genevan, obliged by the law of Geneva to leave a divi- 
dend oi his perſonal property to his brothers or his couſins, if 
they be his next heirs, cannot deprive them ot it by making his 
will 


ö 
| 
| 
| 
| 
| 
N 
| 
| 
| 
| 


176 


0 112. 
Eſcheatage. 
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will in a foreign country, while he continues a citizen of Geneya; 
but a foreigner dying at Geneva is not obliged, in this reſpect, to 
conform to the l»ws of the republic. The caſe is quite other. 
wiſe with reſpect to local laws: they regulate what may be done 
in the territory, and do not extend beyond it. 'Theteſtator js ng 
longer ſubject to them when he is out of the territory; and they 
do not affect that parr of his property which is alſo out of it, 
The foreigner is obliged to obſerve thoſe laws in the country 
where he makes his will, with reſpect to the goods he poſſeſſes 
there. Thus, an inhabitant of Neufchatel, to whom entails are 
forbidden in his own country with reſpect to the property he 
poſſeſſes there, freely makes an entail of the eſtate he poſſeſſes out 
of the juriſdiction of the country, if he dies in a place where en- 
tails are allowed; and a foreigner making a will at Neuſchatel 
cannot make an entail of even the movable property he poſſeſſes 
there,—unleſs indeed we may ſuppoſe that his movable property 
is excepted by the ſpirit of the law. | 

What we have ellabliſhed in the three preceding ſections is ſuf. 
ficient to ſhew with how little juſtice the crown, in ſome ſtates, | 
lays claim to the eſfects left there by a foreigner at his death. 
This practice is founded on what is called E/cheataze, by 
which foreigners are excluded from all inheritances in the 
ſtate, either of the property of a citizen or that of an alien, and 
conſequently cannot be appointed heirs by will, nor receive any 
legacy. Grotius jultly obſerves that this law has deſcended to 
us from thoſe ages when foreigners were almoſt conſidered as 
enemies“. Even after the Romans were become a very polite 
and learned people, they could not accuſtom themſelves to conſi- 
der foreigners as men entitled to any right in common with them. 
« 'Thoſe nations, ſays Pomponius the civilian, with whom ves 
have neither friendſhip, nor hoſpitality, nor alliance, are not 
& therefore our enemies: yet if any thing belonging to us falls 
« into their hands, it becomes their property; our free citizens 
& become ſlaves to them: and they are on the ſame terms with 
“ reſpect to us +.” We cannot ſuppoſe that ſo wile a people re- 
tained ſuch inhuman laws with any other view than that of a ne- 
ceſſary retaliation, as they could not otherwiſe obtain ſatisfaction 
from barbarous nations with whom they had no connection or 
treaties exiſting. Bodinus ſhews} that E/cheatage is derived 
from theſe worthy ſources! It has been ſucceſſively mid- 
gated, or even aboliſhed in moſt civiliſed ſtates. The emperor 
Frederic II. firſt aboliſhed it by an edict, which permitted all fo- 
reigners dying within the limits of the empire to diſpoſe of their ſub- 
lance by will, or, 1 they di d inteſtate, ta have their neareſi relation: 
for heirs d. But Bodinus complains that this edict is but ill exe- 
cuted. Why does there ſtill remain any veſtige of ſo barbarous 


* De Jure Belli et Pacis, lib. ii. cap. vi. 6 14, 
+ ! igelt. lib. x ix tit xv. le Captivis & Poſtlimin, 
3 His Republic, book i, chap. vi. 
$ Ibid. 
a law 
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a law in Europe, which is now ſo enlightened and ſo full of hu- 
manity ? The law of nature cannot ſuffer it to be put in prac- 
tice, except by way of retaliation. This is the uſe made of it by 
the king of Poland in his hereditary ſtates. E/cheatage is eſta- 
blilhed in Saxony: but the ſovereign is ſo juſt and equitable, that 
he enforces it only againſt thoſe nations which ſubject the Sax- 


ons to a ſimilar law. 

The right of traite foraine (called in Latin jus detrafids) is _ $ 114 
more conformable to juſtice, and the mutual obligation of na- |; 7 
tions. We give this name to the right by virtue of which the une. 
ſovereign retains a moderate portion of the property either of 
citizens or aliens which is ſent out of his territories to paſs into 
the hands of foreigners. As the exportation of that property is 
a loſs to the ſtate, ſhe may fairly receive an equitable compenſa- 
tion for it. | 

Every (tate has the liberty of granting or refuſing to foreigners 5 — * 
the power of poſſeſſing lands or other immovab!- property within — 
her territory. If ſhe grants them that privilege, all ſuch property, poſſeſed by 
poſſeſſed by aliens, remains ſubject to the juriſdi tion and laws an ali 
of the country, and to the ſame taxes as other property of the 
ſame kind. The authority of the ſovereign extends over the whole 
territory; and it would be abſurd to except ſome you of it, on 
account of their being poſſeſſed by foreigners. If the ſovereign 
does not permit aliens to poſſeſs immovahle property, nobody 
has a right to 3 of ſuch prohibition; for he may have 
very good reaſons for acting in this manner: and as foreigners 
cannot claim any right in his territories (SF 79), they ought not 
to take it amiſs that he makes uſe of his power and ot his rights 
in the manner which he thinks moſt tor the advantage of the 
ſtate. And as the ſovereign may refuſe to foreigners the pri- 
vilege of poſſeſſing immovable property, he is doubtleſs at li- 
berty to forbear granting it except with certain conditions an- 
nexed. 

There exiſts no natural impediment to prevent foreigners from 4 178. 
contracting marriages in the ſtate. But if theſe marriages are —— 
found prejudicial or dangerous to a nation, ſhe has a right, and © * 
is even in duty bound to prohibit them, or to ſubjeC to certain 
conditions the permiſſion to contract them: and as it belongs 

to the nation or to her ſovereign to determine what appears mo 

conducive to the welfare of the ſtate, other nations ought to ac- 

quieſce in the regulations which any ſovereign ſtate — made 


on this head. Citizens are almoſt every-where forbid to marry 
foreign wives of a ditferent religion; and in many parts of Swit- 
zerland a citizen cannot marry a foreign woman, unleſs he prove 


that ſhe brings him in marriage a certain ſum ſixcd by the law. 
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RIGHTS WHICH BELONG B. II. Ch. N. 


CHAP. IX. 


Of the Rights retained by all Nations after the Introduction of 
Domain and Property. 


F an obligation, as we have before obſerved, gives a right to 

thoſe things without which is cannot be fulfilled, every ab. 
ſolute, neceſlary, and indiſpenſable obligation produces in this 
manner rights equally abſolute, neceſſary, and indefeaſible. Na. 
ture impotes no obligations on men, without giving them the 
means of fulfilling them. They have an abſolute right to the 
neceſſary uſe of thoſe means: nothing can deprive them of that 
right, as nothing can diſpenſe with their fulfilling their natural 
obligations. 5 

In the primitive ſtate of communion, men had, without di- 
ſtinction, a right to the uſe of every thing, as far as was neceſſa 
to the diſcharge of their natural obligations. And as nothing 
could deprive them of this right, the introduction of domain and 
property could not take place without leaving to every man the 
neceſſary uſe of _—_— is to ſay, the uſe abſolutely required 

his natural obligations. We cannot then 
ſuppoſe the introduction to have taken place without this tacit 
reſtriction, that every man ſhould (till preſerve ſome right to the 
things ſubjected to property, in thoſe cafes, where, without this 
right, he would remain abſolutely deprived of the neceſſary uſe 
of things of this nature. This right is a neceſſary remnant of 
the primitive ſtate of communion. 

Notwithſtanding the domain of nations, therefore, cach nation 
ſtill retains ſome right to what is poſſeſſed by others, in thoſe 

f the neceſſary uſe 
of certain things if ſhe were to be abſolutely debarred from uſing 
them by the conſideration of their being other people's property. 
We ought carefully to weigh every circumſtance in order to 
make a juſt application of this principle. 

I ſay the fame of the right of mg” We thus call the rigut 
which neceſſity alone gives to the performance of certain actions 
that are otherwiſe unlawful, when, without theſe actions, it is 
impoſſible to fulfil an indiſpenſable obligation. But it is care- 
fully to be noted, that, in ſuch a caſe, the obligation mult really 
be an indiſpenſable one, and the act in queſtion the only means 
of fulfilling that obligation. If either of theſe conditions be 
wanting, the right of neceſſity does not exiſt on the occaſion. 
We may ſee theſe ſubjects diſcuſſed in treatiſes on the law of 
nature, and particularly in that of Mr. Wolf. I confine myſelt 
here to a brief ſummary of thoſe principles whoſe aid is necellary 
to us in deycloping the rights of nations. 


The 
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The earth was deſigned to feed its inhabitants; and he who 8 120. 


is in want of every thing is not obliged to ſtarve becauſe all pro- 


procuring 


perty is veſted in others. When, therefore, a nation is in abſolute poi, 
want of proviſions, ſhe may compel her neighbours, who have »y force. 


more than they want for themſelves, to ſupply her with a ſhare of 
them at a fair price: ſhe may even take it by force, if they will 
not not ſell it. Extreme neceſſity revives the primitive commu- 
nion, the abolition of which ought to deprive no perſon of the 
neceſſaries of life (S 117). The fame right belongs to individuals 
when a foreign nation refuſes them a juſt alkſtance, Captain 
Bontekoe, a Dutchman, having loſt his veſſel at ſea, eſcaped in 
his boat with a part of his crew, and landed on an Indian coaſt, 
where the barbarous inhabitants refuſing him proviſions, the 
Dutch obtained them ſword in hand “. . 

In the ſame manner, if a nation has a preſſing want of the >, 
ſhips, waggons, horſes, or even the perſonal labour of foreigners, m 


ſhe may make uſe of them either by free conſent or by force, ule of the 
rovided that the proprietors be not under the ſame neceſſity. 9's. 
But as ſhe has no more right to theſe things than neceſſity gives ers. 


her, ſhe ought to pay for the uſe ſhe makes of-them, if ſhe has the 
means of paying. The practice of Europe is conformable to this 
maxim. In caſes of neceſlity, a nation ſometimes preſſes foreign 
veſſels which happen to be in her ports; but ſhe pays a compen- 
ſation for the ſervices performed by them. 

Let us ſay a few words on a more ſingular caſe, fince authors 
have treated of it,—a caſe in which at preſent people are never re- 


Right of 
carrying of 


duced to employ force. A nation cannot preſerve and perpetuate „omen. 


itſelf except by propagation. A nation of men has therefore a 
right to procure women, who are abſolutely neceſſary to its preſer- 
vation : and if its neighbours, who have a redundancy of females, 
refuſe to give ſome of them in marriage to thoſe men, the latter 
may juſtly have recourſe to force. We have a famous example 
of this in the rape of the Sabine women +. But though a nation 
is allowed to procure for itſelf, even by force of arms, the liberty 
of obtaining women in marriage, no woman in particular can be 
conſtrained in her choice, nor become, by right, the wife of a 
man who carries her off by force; -a circumſtance which has 
not been attended to by wol, who have decided, without reſtrie- 
tion, that the Romans did not commit an act of injuſtice on that 
occaſion :. Tt is true, that the Sabine women ſubmitted to their 
fate with a good grace; and when their nation took up arms to 
avenge them, it (ſufficiently appeared from the ardor with which 
thoſe women ruſhed between the combatants, that they willingly 
acknowledged the Romans for their lawful huſbands. 

We may further add, that if the Romans, as many pretend, were 
originally only a band of robbers united under — they 
did not form a true nation, or a legitimate ſtate: the neighbour- 


Bontekoe's voyage, in the Voyages ef the Dutch to the Eaſi-Iadles. 
+ Livy, book i. 
t Wolfii Jus Gent. 5 341. 
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ing nations had a juſt right to refuſe them women ; and the lay 
of nature, which approves no civil ſociety but ſuch as is legiti. 
mate, did not require them to furniſh that ſociety of vagabonds 
and robbers with the means of perpetuating itſelf: much leſs did 
it authoriſe the latter to procure thoſe means by force. In the 
ſame manner, no nation was obliged to furnith the Amazons 
with males. 'That nation of women, if it ever exiſted, put itſelf, 
by its own fault, out of a condition to ſupport itfelf without fo. 
reign aſſiſtance. 
4 125. he right of paſſage is alſo a remnant of the primitive ſtate 
A — of communion, in which the entire earth was common to all man- 
kind, and the paſſage was every-where free to each individual 
according to his neceſſities. Nobody can be entirely deprived of 
this right (§ 117); but the exerciſe of it is limited by the intro. 
duction of domain and property: ſince they have — intro- 
duced, we cannot exert that right without paying due regard to 
the private rights of others. The effect of property is to give 
the proprietor's advantage a preference over that of all others, 
When, therefore, the owner of a territory thinks proper to refuſe 
you admiſhon into it, you muſt, in order to enter it in ſpite of 
him, have ſome reaſon more cogent than all his reaſons to the 
contrary, Such is the right of neceſlity : this authoriſes an act 
on your part, which on other occaſions would be unlawful, viz, 
an infringement of the right of domain. When a real neceſſity 
obliges you to enter into the territory of others, — for inſtance, 
if you cannot otherwiſe eſcape from imminent danger, or if you 
have no other paſſage for procuring the means of ſubſiſtence, or 
thoſe of ſatisfying tome other indiſpenſable obligation, you may 
force a paſſage when it is unjuſtly refuſed. But if an equal ne- 
ceſſity obliges the proprictor to refute you entrance, he refuſes 
ic juſtly 3 and his right is paramount to yours. Thus a veſlel 
driven by ſtreſs of weather has a right to enter, even by force, 
into a 3 port. But if that veſſel is infected with the 
plague, the owner of the port may fire upon it and beat it off, 
without any violation either of juſtice, or even of charity, which, 
in ſuch a caſe, ought doubtleſs to begin at home. 
: 32 The right of paſſage through a country would in moſt caſes 
during ne. be uſeleſs, without that of procuring neceffaries at a fair price: 
ceſlaries. and we already thewn (S 120) that in caſe of neceſſity it is law- 
ful to take proviſions even by force. 
$ r25. In ſpeaking of exile and banithment, we have obſerved (Book. 
rc pore? CF 229—231) that every man has a right to dwell ſome-where 
wel-ing in 4 CT 
a foreign upon earth. What we have ſhewn with reſpect to individuals, may 
country. be applied to whole nations. If a people are driven from the 
place of their abode, they have a right to ſeek a retreat: the na- 
tion to which they make application ought then to grant them 
a place of habitation, at leaſt for a time, if ſhe has not very im- 
portant reaſons for a refuſal. But if the country inhabited by 
this nation is ſcarcely fuſficient for herſelf, the is under 10 obli- 
gation to allow a band of foreigners to ſettle in it for ever: the 
may 
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may even diſmiſs them at once, if it be not convenient to her to 
nt them a permanent ſettlement. As they have the reſource 
of ſeeking an eſtabliſhment elſewhere, they cannot claim any au- 
thority from the right of neceſſity, to ſtay in ſpite of the owners 
of the country. But it is neceſſary, in ſhort, that theſe fugitives 
fhould find a retreat; and if every body rejects them, they will 
be juſtifiable in making a ſettlement in the firſt country where 
they find land enough for themſelves, without _— the in- 
habitants of what is ſufficient for them. But, even in this caſe, 
their neceſſity gives them only the right of habitation; and they 
are bound ro ſubmit to all the conditions, not abſolutely intolera- 
ble, which may be impoſed on them by the maſter of the coun- 
try,—ſuch as paying him tribute, becoming his ſubjects, or at leaſt 
living under his protection, and, in certain reſpects, depending on 
him. This right, as well as the two preceding, 1s a remnant 
of the primitive ſtate of communion. 
We have been occaſionally obliged to anticipate the ſubje of 


F 126, 


hings, of 


the preſent chapter in order to follow the order of the different bes ox 
ſubjects that preſented themſelves. Thus, in ſpeaking of the uſe is ines 
open ſea, we have remarked (Book I. § 281) that thoſe things, hauſtible. 


the uſe of which is inexhauſtible, cannot fall under the domain or 
property of any one; becauſe, in that free and independent ſtate 
in which nature has produced them, they may be equally uſeful 
to all men. And as to thoſe things even, which in other re- 
ſpects are ſubject to domain,—if their uſe is inexhauſtible, they 
remain common with reſpect to that uſe. Thus a river may be 
ſubject both to domain and empire; but in quality of running 
water it remains common,—that is to ſay, the owner of the river 
cannot hinder any one from drinking and drawing water out of 
it. Thus the ſea, even in thoſe parts that are held in poſſeſſion, 
being ſufficient for the navigation of all mankind, he who 
has the domain cannot refuſe a paſſage through it to any veſſel 
from which he has nothing to fear. But it may happen, by ac- 
cident, that this inexhauſtible uſe of the thing may be juſtly re- 
fuſed by the owner, when people cannot take advantage of it 
without incommoding him or doing him a prejudice. For inſtance, 
if you cannot come to my river for water without paſſing over my 
land and damaging the crop it bears, I may for that reaſan de- 
bar you from the inexhaultible uſe of the running water: in 
which caſe, it is but through accident you are deprived of it. 
This leads us to ſpeak of another right which has a great con- 
nection with that juſt mentioned, and is even derived from it; 
that is the right of innocent uſe. 

We call innocent uſe, or innocent advantage, that which may be 


F 127. 


Right of in- 


derived from a thing without cauſing either loſs or inconvenience nocent uſe 


to the proprietor ; and the right of innocent uſe is the right we 
have to that advantage or ule which may be made of things 
longing to another, without cauſing him either loſs or incon- 
vemence, ] have ſaid that this right is derived from the right 
to things of which the uſe is inexhauſtible. In fact, a thing that 
| N 3 may 
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may be uſeful to any one without loſs or inconvenience to the 
owner, is, in this reſpect, inexhauſtible in the uſe; and that is 
the reaſon why the law of nature till allows all men a right to 
it notwithſtanding the introduction of domain and property, 
Nature, who deſigns her gifts for the common advantage of 
mankind, does not allow us to prevent the application of thoſe 
gifts to an uſeful purpoſe which they may be made to ſerve 
without any prejudice to the proprietor, and without any dimi- 
_— the utility and advantages he is capable of deriving from 
18 rights. 

This right of innocent uſe is not a perfe right like that of 
neceſlity ; for it belongs to the owner to judge whether the uſe 
we wiſh to make of a thing that belongs to him will not be at. 
tended with damage or inconvenience. If others ſhould pre. 
ſume to decide on the occaſion, and, in caſe of refuſal, to compel 
the proprictor, he would be no longer maſter of his own pro- 
perty. It may frequently happen that the perſon who withes to 
derive advantage from a thing ſhall deem the uſe of it perfeQly 
innocent, though it is not ſo in fact: and if, in ſuch caſe, he 
attempts to force the proprietor, he expoſes himſelf to the riſk 
of committing an act of injuſtice z nay he actually commits one, 
ſince he infringes the owner's right to judge of what is proper 
to be done on the occaſion. In all caſes, therefore, which admit 
of any doubt, we have only an imperfect right to the innocent 
uſe of things that belong to others. 

But when the innocence of the uſe is evident, and abſolutely 
indubitable, the refuſal is an injury. For, in addition to a manifeſt 
violation of the rights of the party by whom that innocent uſe 
is required, ſuch refuſal is moreover a teſtimony of an injurious 
diſpoſition of hatred or contempt for him. To refuſe a merchant 
ſhip the liberty of paſſing through a ſtrait, to fiſhermen that of 
drying their nets on the ſea-ſhore or of watering at a river, is 
an evident infringement of the right they have to the innocent uſe 
of things in thoſe caſes. But in every caſe, if we are not preſſed 
by neceſſity, we may aſk the owner his reaſons for the refuſal; 
and if he gives none, we may confider him as an unjuſt man, 
or an enemy, with whom we are to act according to the rules of 
prudence. In _— we ſhould regulate our ſentiments and con- 
duct towards him, according to the greater or leſſer weight ol 
the reaſons on which he acts. 

All nations do therefore ſtill retain a general right to the inno- 
cent uſe of things that are under the domain of any one in- 
dividual nation. But, in the particular application of this right, 
it is the nation in whom the property is veſted, that is to de- 
termine whether the uſe which others wiſh to make of what be- 
longs to her be really innocent : and if ſhe gives them a denial 
ſhe ought to allege her reaſons ; as ſhe mult not deprive others of 
their right from mere caprice. All this is founded in juſtice : for 


it muſt be remembered that the innocent ule of things is not 


comprehended in the domain or the excluſive property. The = 
mai 
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main givesonly the right of judging, in particular caſes, whether 
the ule be really innocent. Now he who judges ought to have 
his reaſons; and he ſhould mention them, if he would have us 
think that he forms any judgment, and not that he acts from 
caprice or ill-nature. All this, I fay, is founded in juſtice. In the 
next chapter we ſhall ſee the line of conduct which a nation is, 
by her duty to other nations, bound to obſerve in the exerciſe of 
her rights. . 


CHAP. X. 


Hero a Nation is to uſe her Right of Domain, in order to diſcharge 
her Duties towards other Nations, with reſpect to the Innocent 


Uſe of Things. 


INCE the law of nations treats as well of the duties of ſtates 


as of their rights, it is not ſuſſicient that we have explained, 

on the ſubject of innocent uſe, what all nations have a right to 
require from the proprietor: we are now to conſider what in- 
fluence his duties to others ought to have on the proprietor's con- 
duct. As it belongs to him to judge whether the uſe be really in- 
nocent, and not productive of any detriment or inconvenience to 
himſelf, he ought not to give a refuſal unleſs it be grounded upon 
real and ſubſtantial reaſons: this is a maxim of equity: he ought 
not even to {top at trifles, —a flight loſs, or any little inconveni- 
ence: humanity forbids this; and the mutual love which men 
owe to each other, requires greater ſacrifices. It would cer- 
tainly be too great a deviation from that univerſal benevolence 
which ought to unite the human race, to refuſe a conſiderable 
advantage to an individual, or to a whole nation, whenever the 
grant of it might happen to be productive of the moſt trifling loſs 
or the ſlighteſt inconvenience to ourſelves. In this reſpect, there- 
fore, a nation ought on all occaſions to regulate her conduct by 
reaſons proportioned to the advantages and neceſſities of others, 
and to reckon as nothing a ſmall expenſe or a ſupportable incon- 
venience, when great good will thence reſult to another nation. 
But ſhe is under no obligation to incur heavy expenſes or embar- 
raſſments, for the ſake of furniſhing others with the uſe of any 
thing, when ſuch uſe is neither neceſſary nor of any great utility 
to them. Lhe ſacrifice we here require is not contrary to the 
intereſts of the nation: it is natural to think that the others will 
behave in the ſame manner in return; and how great the ad- 
vantages that will reſult to all ſtates from ſuch a line of conduct! 
The introduction of property cannot be ſuppoſed to have de- 
prived nations of the general right of traverſing the earth for the 
purpoſes ot mutual intercourle, of carrying on commerce with each 
other, and for other juſt reaſons. It is only on particular occaſions 
when the owner of a country thinks it would be prejudicial or 


dangerous to allow a paſſage through it, that he ought to refuſe 
N 4 permiſſion 
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permiſſion to paſs. He is therefore bound to grant a paſſage for 
lawful purpoſes, whenever he can do it without inconvenience to 
himſelf. And he cannot lawfully annex burthenſome conditions 
to a permiſſion which he is obliged to grant, and which he cannot 
refuſe if he wiſhes to diſcharge his duty, and not abuſe his right 
of property. I he count of Lupfen having improperly ſtopped 
ſome merchandiſe in Alſace, and complaints being made on the 
ſubject to the emperor Sigiſmund who was then at the council of 
Conſtance, that prince aſſembled the electors, princes, and depu- 
ties of towns, to examine the affair. The opinion of the bur. 
grave of Nuremberg deſerves to be mentioned: “ God, ſaid he, 
« has created heaven for himſelf and his ſaints, and has given 
the earth to mankind, intending it for the advantage of the 
« poor as well as of the rich. The roads are for their uſe, and 


God has not ſubjected them to any taxes.” He condemned 


the count of Lupfen to reſtore the merchandiſe, and to pay colts 
and damages, becauſe he could not juſtify his ſeizure by any pe- 
culiar right. The emperor approved this opinion, and paſſed 
ſentence accordingly “. 

But if any apprehenſion of danger ariſe from the grant of li. 
berty to paſs through a country, the ſtate has a right to require 
ſureties: the party who wiſhes to paſs cannot refute them, a paſ- 
ſage being only fo far due to him as it is attended with no incon- 
venience. 

In like manner, a paſſage ought alſo to be granted for mer- 
chandiſe: and as this is in general productive of no inconveni- 
ence, to refuſe it without juſt reaſon, is injuring a nation, and en- 
deavouring to deprive her of the means of carrying on a trade with 
other ſtates, If this paſſage occaſions any inconvenience, any ex- 
penſe for the preſervation of canals and highways, we may exact a 
compenſation for it by toll duties (Book I. F 103). 

In explaining the effects of domain we have ſaid above ( 64 
and 100) that the owner of the territory may forbid the entrance 
into it, or permit it on ſuch conditions as he thinks proper. We 
were then treating of his external right, —that right which fo- 
reigners are bound to reſpect. But now that we are conſidering 
the matter in another view, and as it relates to his duties and to 
his internal right, we may venture to aſſert that he cannot, with- 
out particular and important reaſons, refuſe permiſſion, either to 
paſs through or reſide in the country, to foreigners who defire it 
for lawful purpoſes, For, their paſſage or their reſidence being 
in this caſe an innocent advantage, the law of nature does not give 
him a right to refuſe it: and though other nations and other men 
in general are obliged to ſubmit to his judgment (S 128 and 130), 
he does not the leſs offend againſt his duty, if he retutes without 
ſufficient reaſon ; he then as without any true right; he only 
abuſes his external right, He cannot therefore, without ſome 
particular and cogent reaſon, refuſe the liberty of reſidence to a 


Stettler, vo, i. p. 114.—Tſchudi, vol, ji, pp. 27, 28. 
foreigner 


. U. Ch. Xx. 1TS RIGHT or DOMAIN, &e. 


ſoreigner who comes into the country with the hope of recover- 
ing his health, or for the ſake of acquiring inſtruCtion in the 
{chools and academies. A difference in religion is not a ſufficient 
reaſon to exclude him, provided he do not engage in controverſial 
diſputes with a view to diſſeminate his tenets: for that differ- 
ence does not deprive him of the rights of humanity. 

We have ſeen (F 125) how the right of neceſſity may in cer- 
tain caſes authoriſe a people, who are driven from the place of 
their reſidence, to ſettle in the territory of another nation. Every 
ſtate ought, doubtleſs, to grant to ſo unfortunate a people every 
aid and aſſiſtance which ſhe can beſtow without being wanting to 
herſelf: but to grant them an eſtabliſhment in the territories of 
the nation, is a very delicate ſtep, the conſequences of which 
ſhould be maturely conſidered by the conductor of the ſtate. 
The emperors Probus and Valens experienced the evil ef- 
ſects of their conduct in having admitted into the territories of 
the empire numerous bands of Gepidz, Vandals, Goths, and 
other barbarians . Iſ the ſovereign finds that ſuch a ſtep would 
be attended with too great an inconvenience or danger, ho has a 
right to refuſe an eſtabliſhment to thoſe fugitive people, or to 
adopt, on their admiſſion, every precaution that prudence can 
dictate to him. One of the ſafeſt will be, not to permit thoſe 
foreigners to reſide together in the ſame part of the country, there 
to keep up the form of a ſeparate nation. Men who have not 
been able to defend their own country, cannot pretend to any 
right to eſtabliſh themſelves in the territory of another, in order 
to maintain themſelves there as a nation in a body T. The ſove- 
reign who harbours them may therefore diſperſe them, and diſtri- 
bute them into the towns and provinces that are in want of inha- 
bitants. In this manner his charity will turn to his own advan- 
tage, to the increaſe of his power, and to the greater benefit of 
the ſtate, What a difference is obſervable in Brandenburg ſince 
the ſettlement of the French refugees ! The great elector, Frede- 
ric William, oſfered an aſylum to thoſe unfortunate people; he 
provided for their expenſes on the road, and with truly regal mu- 
nificence eſtabliſhed them in his ſtates; by which conduct that 
beneficent and generous prince merited the title of a wiſe and 
able politician. 

When, by the laws or the cuſtom of a ſtate, certain actions ar 
my permitted to foreigners, as, for inſtance, travelling 

reely through the country without any exprels permiſſion, mar- 
rying there, buying or ſelling merchandiſe, hunting, fiſhing, 

c. we cannot exclude any one nation from the benefit of the 
general permiſſion, without doing her an injury, unleſs there be 


_ Vopiſcus, Prob, c xviii—Ammian. Marcell. lib. xxxi.—Socrat. Hiſt. Eccleſ. 
Id. iv. c. 25 
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he territories they had ſeized, that it was not juſt jor them to invade the te rri- 


tories of thers, ſince they had not been able to defend their own — Negue verum 
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ſome particular and lawful reaſon for refuſing to that nation 
what is granted indiſcriminately to others. The queſtion here, 
it is to be obſerved, only relates to thoſe actions which are pro. 
ductive of innocent advantage : and as the nation allows them to 
ſoreigners without diſtinction, ſhe, by the very nature of that ge. 
neral permiſſion, aſſords a ſutivient proof that the deems them 
innocent with reſpect to herſelf; which amounts to a declaration 
that foreigners have a right to them (Y 127): the innocence of 
ſuch acts is manifeſted by the confe ſſion of the ſtate z and the re. 
fuſal of an advantage that is maniſeſtly innocent, is an injury 
(Y 129). Belides, to attempt without any reaſon to lay one na- 
tion under a prohibition where an indiſcriminate permiſhon is en- 
joyed by all others, is an injurious diſtinction, ſince it can only 
proceed from hatred or contempt. If there be any particular and 
well-founded reaſon for the exception, the advantage reſulting 
from the act in queſtion can no longer be deemed an innocent 
one with reſpect to the excepted nation; conſequently no injury 
is done to them. The ſtate may alſo, by way of puniſhment, 
except from the general permiſſion a people who have given her 
juſt cauſe of complaint. | 
6738. As to rights of this nature granted to one or more nations for 

A right particular reaſons, they are conferred on them as favours, either 

— 3s by treaty, or through gratitude for ſome particular ſervice: thoſe 

car. to whom the ſame rights are refuſed cannot conſider themſelves 
as offended. The nation does not eſteem the advantage accruin 
from thoſe acts to be an innocent one, ſince ſhe does not ind 
criminately allow them to all nations: and ſhe may confer on 
whom ſhe pleaſes any rights over her own property, witkout al- 
fording juſt grounds to any body elſc, either for uttering a com- 
plaint, or forming pretenſions to the ſame favour. 

$139, Humanity is not confined to the bare grant of a permiſſion to 

The nation foreign nations to make an innocent uſe of what belongs to us: 

ought to be: 8 il! 

courtcous, it moreover requires that we ſhould even facilitate to them the 
means of deriving advantage tron it, ſo far as we can do this with- 
out injury to ourſelves. I hus it becomes a well-regulated ſtate to 
promote the general eſtabliſhment of inns where travellers may 
procure lodging and food at a fair price,—to watch over their 
fafety,—and to ſce that they be treated with equity and humanity. 
A polite nation ſhould give the kindelt reception to foreigners, re- 
ccive them with politeneſs, and on cvery occaſion ſhew a diſpo- 
ſition to oblige them. By theſe means every citizen, while he 
diſcharges his duty to mankind in general, will at the ſame time 
render eſſential ſervices to his country. Glory is the certain re- 
ward of virtue; and the good-will which is gained by an amiable 
character, is often productive of conſequences highly important 
to the ſtate. No nation is entitled to greater praiſe in this reſpect 
than the French: ſorrigners no- where meet a reception more 
agreeable, or better calculated to prevent their regretting the im- 
menſe ſums they annually {pend at Paris. 
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CHAP. XI. 
Of Uſucaption and Preſcription among Nations. 


Ex us conclude what relates to domain and property with 
an examination of a celebrated queſtion on which the 
learned are much divided. It is aſked whether u/ſucaption and 
of gn can take place between independent nations and 
ſtates 
Uſucaption is the acquiſition of domain founded on a long poſ- 5 140. 
ſelhon, uninterrupted and 3 is to ſay, an acquiſi- Definition 
tion ſolely proved by this poſſe 3 


on. Wolf defines it, an acquiſi- ton and 
tion of domain founded on a preſumed deſertion. His definition preſerip- 
explains the manner in which a long and peaceable poſſeſſion may don. 
ſerve to eſtabliſh the acquiſition of domain. Modeſtinus, Dige/t. 

lib. 3. de Uſurp. & Uſucap. ſays, in conformity to the principles 

of the Roman law, that u/ucaption is the acquiſition of domain by 

ſſeſſion continued during a certain period preſcribed by law. 

heſe three definitions are by no means incompatible with each 
other; and it is eaſy to reconcile them by ſetting aſide what relates 
to the civil law in the laſt of the three. In the firſt of them, we 
have endeavoured clearly to expreſs the idea commonly aſſixed 
to the term v/ucaption. 

Preſcription is the excluſion of all pretenſions to a right, an 
excluſion founded on the length of time during which that right 
has been neglected ; or, according to Wolf's definition, it is the 
loſs of an inherent right by virtue of a preſumed conſent. This 
definition, too, is juſt z that is, it explains how a right may be 
forfeited by long neglect; and it agrees with the nominal defi- 
nition we give of the term, preſcription, in which we confine our- 
ſelves to the meaning uſually annexed to the word. As to the 
reſt, the term «ſucaption is but little uſed in French; and the 
word preſcription implies, in that language, a_ thing expreſſed 
by the Latin terms u/ucapio and preſcriptio : wherefore we ſhall 
make uſe of the word pre/cription wherever we have not particu- 
lar reaſons for employing the other. 

Now, to decide the queſtion we have propoſed, we muſt firſt $ 141. 
ſee whether uſucaption and preſcription are derived from the law a ms. og 
of nature. Many illuſtrious authors have aſſerted and proved ſcription 
them to be ſo®. Though in this treatiſe we frequently ſuppoſe derived 


the reader acquainted with the law of nature, it is proper in this — 
place to eſtabliſh the deciſion, ſince the affair is diſputed. ture. 


Nature has not herſelf eſtabliſhed a private property over any 
of her gifts, and particularly over land: ſhe only approves its 
eſlabliſhment, for the advantage of the human race. On this 


* Sce Grotius de Jure Belli & Pacis, lib. ii. 1 iv.—Puffendorf, Jus Nat. & 
Gent. lib. iv. Cap. xu. aud eſpecially Wolſius, Jus Nat. part iii. cap. vii. 
| ground, 
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ground, then, it would be abſurd to ſuppoſe, that, after the intro. 
duction of domain and property, the law of nature can ſecure to 
a proprietor any right capable of introducing diſorder into human 
ſociety. Such would be the right of entirely neglecting a thing 
that belongs to him,—of leaving it during a long ſpace of time, 
under all the appearances of a thing utterly abandoned or not be. 
longing to him, —and of coming at length to wreſt it from a 
bona-fide poſſeſſor, who has perhaps dearly purchaſed his title to 
it, Who na received it as an inheritance from his progenitors, 
or as a portion with his wife, —and who might have made other 
acquiſitions, had he been able to diſcover that the one in que!l- 
tion was neither ſolid nor lawful. Far from giving ſuch a right, 
the law of nature lays an injunction on the proprietor to take care 
of his property, and impoſes on him an obligation to make known 
his rights, that others may not be led into error : it is on theſe 
conditions alone that ſhe approves of the property veſted in him, 
and ſecures him in the poſſeſſion. If he has neglected it for ſuch 
a length of time that he cannot now be admitted to reclaim it 
without endangering the rights of others, the law of nature will 
no longer allow him to revive and aſſert his claims. We mult 
not therefore conceive the right of private property to be a right 
of fo extenſive and impreſcriptible a nature, that the proprietor 
may, at the riſk of every inconvenience thence reſulting to — 
ſociety, . neglect it for a length of time, and afterwards 
reclaim it, according to his caprice. With what other view than 
that of the peace, the ſafety, and the advantage of human ſociety, 
does the law of nature ordain that all men ſhould reſpect the 
right of private property in him who makes uſe of it? For the 
ſame reaſon therefore, the ſame law requires that every propric- 
tor, who for a long time and without any juſt reaſon neglects his 
right, ſhould be preſumed to have entirely renounced and aban- 
doned it. This is what forms the abſolute preſumption /jur:s 
& de jure) of its abandonment, —a preſumption, upon which 
another perſon is legally entitled to appropriate to himſelf the 
thing ſo abandoned. The abſolute preſumption does not here 
ſignify a conjecture of the ſecret intentions of the proprietor, but 
a maxim which the law of nature ordains ſhould be conſidered as 
true and invariable,—and this with a view of maintaining peace 
and order among men. Such preſumption therefore confers a ti- 
tle as firm and juſt as that of property itſelf, and eſtabliſhed and 
ſupported by the ſame reaſons. "The bona-fide poſſeſſor, reſting 
his title on a preſumption of this kind, has then a right which is 
approved by the law of nature; and that law, which requires that 
the rights of each individual ſhould be ſtable and certain, does not 
allow any man to diſturb him in his poſſeſſion. 

The right of u/ucaption properly ſignifies, that the bona-fide poſ- 
ſeſſor is not obliged to ſuffer his right of property to be diſputed 
after a long-continued and peaceable poſſeſſion on his part: he 
proves that right by the very circumſtance of poſſeſſion, and ſets 
up the plea of preſcription in bar to the claims of the pretended 

proprictor. 
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roprietor. Nothing can be more equitable than this rule. If 
the claimant were permitted to prove his property, he might hap- 
pen to bring proofs very convincing indeed in appearance, but, in 
f&, deriving all their force only from the loſs or deſtruction of 
ſome document or deed which would have proved how he had 
either loſt or transſerred his right. Would it be reaſonable that 
he ſhould be allowed to call in queſtion the rights of the poſſeſſor, 
when by his own fault he has ſuffered matters to proceed to ſuch 
a ſtate, that there would be danger of miſtaking the truth? If it be 
neceſſary that one of the two ſhould be expoſed to loſe his pro- 
perty, it is juſt it ſhould be the party who is in fault. 

It is true, that if the bona-fide poſſeſſor ſhould diſcover with 
perfect certainty, that the claimant is the real proprietor, and has 
never abandoned his right, he is bound in conſcience, and by the 
internal principles of juſtice, to make reſtitution of whatever ac- 
ceſſion of wealth he — derived from the property of the claim- 
ant. But this eilimation is not eaſily made; and it depends on 
circumſtances. 

As preſcription cannot be grounded on any but an abſolute or 5 142. 
lawful preſumption, it has no foundation, if the proprietor has not — foun- 
really neglected his right. This condition implies three particu- quired fu. 
lars: 1, that the proprietor cannot allege an invincible ignorance, ordinary 
either on his own part, or on that of the perſons from whom he Preſcrip- 
derives his right; 2, that he cannot juſtify his filence by lawful . 
and ſubſtantial reaſons ;—3, that he has neglected his right, or 
kept ſilence during a conſiderable number of years: for the neg- 
ligence of a few years, being incapable of producing confuſion, 
and rendering doubtful the reſpective rights of the parties, is not 
ſufficient to found or authorile a preſumption of relinquiſhment. 

It is impoſſible to determine by the law of nature the number of 
years required to found a preſcription: this depends on the na- 
ture of the property diſputed, and the circumſtances of the cafe. 

What we have remarked in the preceding ſection, relates to 6742. 
ordinary preſcription. T here is another called immemorial, be- Iimmemo- 
cauſe it is founded on immemorial pofleſſion,—that is, on a poſ- — 3 
ſeſhon, the origin of which is unknown, or ſo deeply involved in „ 
obſcurity, as to allow no poſlibility of proving whether the poſ- 
ſeſſor has realiy derived his right from the original proprietor, or 
received the poſſeſſion from another. This immemorial preſcrip- 
tion ſecures the poſſeſſor's right, beyond the power of recovery: 
for it affords a legal preſumption that he is the proprietor, as long 
the adverſe party fails to adduce ſubſtantial reaſons in ſupport 
of his claim: and, indeed, whence could theſe reaſons be de- 
rived, ſince the origin of the poſſeſſion is loſt in the obſcurity of 
time? It ought even to fecure che poſſeſſor againſt every preten- 
lion contrary to his right. What would be the caſe were it per- 
mitted to call in queſtion a right acknowledged time immemorial, 
when the means of proving it were deſtroyed by time? Immemo- 
nal poſſeſſion therefore is an irrefragable title, and immemorial 
relcriptioy admits of no exception: both are ſounded on a pre- 

| | ſumption 
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ſumption which the law of nature direCts us to receive as an in- 
conteſtable truth. 
$144 In caſes of ordinary preſcription, the ſame argument cannot 
8 be uſed againſt a claimant who alleges juſt reaſons for his ſilence, 
realen der às the impoſlibility of ſpeaking, or a well-founded fear, &c. be- 
his ſilence. cauſe there is then no longer any room for a preſumption that he 
has abandoned his right. ſt is not his fault if people have thought 
themſelves authoriſed to form ſuch a preſumption ; nor ought he 
to ſuffer in conſequence: he cannot therefore be debarred the 
liberty of clearly proving his property. This method of defence 
in bar of preſcription has been often employed againſt princes 
whoſe formidable power had long ſilenced the feeble victims of 
their uſurpations. 


8 145. It is alſo very evident that we cannot _ preſcription in op- 
ſufliently poſition to a proprietor who, being for the preſent unable to pro- 


ſewing ſecute his right, conſines himſelf to a notification, by any token 
that he does whatever, ſufficient to ſhew that it is not his intention to aban- 
not mean don it. Proteſts anſwer this purpoſe. With ſovereigns it is 
don his Uſual to retain the title and arms of a ſovereignty or a province, 
right. as an evidence that they do not relinquiſh their claims to it. 
$ 146. Every proprietor, who expreſsly commits or omits certain acts 
Preſcrip- which he cannot commit or omit without renouncing his right, 
— ſufficiently indicates by ſuch commiſſion or omiſſion that it is not 
aQions of his intention to preſerve it, unleſs, by an expreſs reſervation, he 
theproprie- declare the contrary. We are undoubtedly authoriſed to conſi- 
der as true what he ſufficiently manifeſts on occaſions where he 
ought to declare the truth : conſequently, we may lawfully pre- 
ſume that he abandons his right; and if he would afterwards 
reſume it, we can plead preſcription in bar to his claim. 
$ 147. After having ſhewn that u/ucaption and preſcription are founded 
1 in the law of nature, it is eaſy to prove that they are equally a 
ſcription part of the law of nations, and ought to take place between dif- 
take place ferent ſtates. For the law of nations is but the law of nature 
between applied to nations in a manner ſuitable to the parties concerned 
IO (Prelim. $ 6). And ſo far is the nature of the parties from af- 
fording them an exemption in the caſe, that uſucaption and pre- 
ſcription are much more neceſſary between ſovereign ſtates than 
between individuals. 'Their quarrels are of much greater con- 
ſequence their diſputes are uſually terminated only by bloody 
wars; and conſequently the peace and happineſs of mankind 
much more powerfully require that poſſeſſion on the part of ſo- 
vereigns ſhould not be eaſily diſturbed,—and that, if it has for a 
conſiderable length of time continued unconteſted, it ſhould be 
deemed juſt and indiſputable. Were we allowed to recur to anti- 
quity on every occaſion, there are few ſovereigns who could en- 
joy their rights in ſecurity, and there would be no peace to be 
oped for on earth, 
$ 148, t mult however be confeſſed, that, between nations, the 
More dif- rights of uſucaption and preſcription are often more difficult in 


cult, be- - : : . ; 7 e ſum tion 
co na- their application, ſo far as they are founded bn a preſu — 
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drawn from long ſilence. Nobody is ignorant how dangerous it tions, to 
commonly is for a weak ſtate even to hint a claim to the poſſeſ- {ound them 
fons of a powerful monarch. In ſuch a caſe, therefore, it is fumptive 


not eaſy to deduce from long ſilence a legal preſumption of deſertion. 


abandonment. To this we may add, that, as the ruler of the ſo- 
ciety has uſually no power to alienate what belongs to the ſtate, 
lis ſilence, even though ſufficient to afford a preſumption of 
abandonment on his own part, cannot impair the national right 
or that of his ſucceſſors, e queſtion then will be, whether 
the nation has neglected to ſupply the omiſſion cauſed by the 
filence of her ruler, or has participated in it by a tacit appro- 
bation. 


1 


But there are other principles that eſtabliſh the uſe and force 5 140. 


of preſcription between nations. The tfanquillity of the people, 3 
the ſafety of ſtates, the happineſs of the human race, do not al- enforce pre- 
low that the poſſeſſions, empire, and other rights of nations ſcriptiou. 


ſhould remain uncertain, ſubject to diſpute, and ever ready to 
occaſion bloody wars. Between nations therefore it becomes ne- 
ceſſary to admit preſcription founded on length of time, as a valid 
and inconteſtable title. If any nation has kept ſilence through 
ſear, and as it were through neceſſity, the loſs of her right is a 
misfortune which ſhe ought patiently to bear, ſince ſhe could 
not avoid it: and why ſhould ſhe not ſubmit to this as well as 
to have her towns and provinces taken from her by an nu 
conqueror, and to be forced to cede them to him by treaty ! It 
is however only in caſes of long-continued, undiſputed, and un- 
interrupted poſſeſſion, that preſcription is eſtabliſhed on theſe 


grounds, becauſe it is neceffary that affairs ſhould ſome time or 


other be brought to a concluſion, and ſettled on a firm and folid 
foundation. But the caſe is different with a poſſeſſion of only 
a few years' continuance, during which the party whoſe rights 
are invaded may from prudential reaſons find it expedient to 
keep ſilence, without at the ſame time affording room to accufe 
him of ſuffering things to, become uncertain, and of renewing 
quarrels without end. 

As to immemorial preſcription, what we have ſaid _— 
it (F 143) is ſufficient to convince every one that it ought neceſ- 
farily to take place between nations. 

Uſucaption and preſcription being ſo neceſſary to the tranquil- 
lity and happineſs of human ſociety, it is juſtly preſumed that all 
nations have conſented to admit the lawful and reaſonable uſe of 
them, with a view to the general advantage, and even to the pri- 
vate intereſt of each individual nation. | 

Preſcription of many years ſtanding, as well as uſucaption, is 
then eſtabliſhed by the voluntary law of nations (Prelim. & 21), 

Nay more, as by virtue of that law nations are, in all doubttul 
caſes, ſuppoſed to ſtand on a footing of equal right in treating 
. vith each other (ibid.), preſcription, when founded on long un- 
diſputed poſſeſſion, ought to have its full effect between nations, 
without admitting any allegation of the poſſeſſion being _ 

unleſs 
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unleſs the evidence to prove it be very clear and convincing in. 
deed. For, without ſuch evidence, every nation is to be conſ.. 
dered as a bona-fide poſſeſſor. Such is the right that a ſovereign 
{tate ought to allow to other ſtates ; but to herſelf ſhe ſhould 
only allow the uſe of the internal and neceſſary right (Fall. 
Y 28). It is the bona-fide poſſeſſor alone, whoſe preſcription 
will ſtand the teſt of conſcience. 

C157. Since preſcription is ſubject to ſo many difficulties, it would 
Meats ar be Very proper that adjoining nations ſhould by treaty adopt 
of cuſtom ſome rule on this ſubject, particularly with reſpect to the num- 
in ths ber of years required to found a lawful preſcription, ſince this 
matter. latter point cannot in general be determined by the law of na- 

ture alone. If, in default of treaties, cuſtom has determined 
any thing in this matter, the nations between whom this cuſtom 
is in force, ought to conform to it (Prelim. 26). 


CHAP. XII. 
Of Treaties of Alliance, and other public Treaties. 
6162. T HE ſubject of treaties is undoubtedly one of the moſt im- 


Nature of portant that the mutual relations and affairs of nations can 
rears. preſent us with. Having but too much reaſon to be convinced 
of the little dependence that is to be placed on the natural obli- 
gations of bodies politic, and on the reciprocal duties impoſed 
upon them by humanity,—the moſt prudent nations endeavour 
to procure by treaties thoſe ſuccours and advantages which the 
law of nature would inſure to them, if it were not rendered in- 
effectual by the pernicious counſels of a falſe policy. 
A treaty, in Latin fædus, is a compact made with a view to the 
public welfare by the ſuperior power, cither for perpetuity, or for 
a conſiderable time. 

$ 153 The compacts which have temporary matters for their object 
Pactions, a- are called agreements, conventions, and pactions. They are 
S con den accompliſhed by one ſingle act, and not by repeated acts. Theſe 
nions. compacts are perfected in their execution once for all: treaties 

receive a ſucceſſive execution whoſe duration equals that of the 
treaty. 

6 164. Public treaties can only be made by the ſuperior powers, by 
By whom ſovereigns who contract in the name of the ſtate. Thus con- 
nale. ventions made between ſovereigns reſpecting their own private 

affairs, and thoſe between a ſovereign and a private perſon, are 

not public treaties. | 
The ſovereign who poſſeſſes the full and abſolute authority, 
has, doubtleſs, a right to treat in the name of the ſtate he repre- 
ſents; and his engagements are binding on the whole nation. 
But all rulers of ſtates have not a power to make public treatics 
by their own authority alone : ſome are obliged to take the advice 
ot a ſenate, or of the repreſentatives of the nation. It i; from the 
fundamental 


— 
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ſundamental laws of each ſtate that we muſt learn where reſides 
the authority that is capable of contraCting with validity in the 
name of the ſtate. 

Notwithſtanding our aſſertion above, that public treaties are 
made only by the ſuperior powers, treaties of that nature may 


nevertheleſs be entered into by princes or communities who have 


a right to contract them, either by the conceſſion of the ſovereign, 
or by the fundamental laws of the ſtate, by particular reſerva- 
tions, or by cuſtom. Thus the princes and free cities of Ger- 
many, though dependent on the emperor and the empire, have 
the right of forming alliances with foreign powers. The con- 
ſlitutions of the empire give them, in this as in many other re- 
ſpects, the 1 of ſovereignty. Some cities of Switzerland, 
though ſubject to a prince, have made alliances with the can- 
tons: the permiſſion or toleration of the ſovereign has given 
birth to ſuch treaties, and long cuſtom has eſtabliſhed the 
right to contract them. 


As a ſtate that has put herſelf under the protection of another, 468. 


hether 


has not on that account forfeited her character of ſovereignty (Book a qc un- 
I. $192), ſhe may make treaties and contract alliances, unleſs ſhe der protee- 
has, in the treaty of protection, expreſsly renounced that right. on may 


But ſhe continues for cver after bound by this treaty of protec- 
tion, ſo that ſhe cannot enter into any engagements contrary to 
it,—that is to ſay, engagements which violate the expreſs condi- 
tions of the protection, or that are in their own nature repugnant 
to every treaty of protection. Thus the protected ſtate cannot 
promiſe aſſiſtance to the enemies of her protector, nor grant them 
a paſſage. | 

Sovereigns treat with each other through the medium of 
agents or proxies who are inveſted with ſufficient powers for 
the purpoſe, and are commonly called plenipotentiaries. To 
their office we may apply all the rules of natural law which re- 
ſpect things done by commiſſion. The rights of the proxy are 
determined by the inſtructions that are given him: he muſt not 
deviate from them; but every promiſe which he makes in the 
terms of his commiſſion, and within the extent of his powers, is 
binding on his conſtituent. 

At preſent, in order to avoid all danger and difliculty, princes 
reſerve to themſelves the power of ratifying what has been con- 
cluded upon in their name by their miniſters. The plenipoten- 
tiary commiſſion is but a procuration cum Libera. If this com- 
miſhon were to have its full effect, they could not be too cir- 


cumſpect in giving it. But as princes cannot otherwiſe than by 


force of arms be compelled to fulfil their engagements, it is 
cuſtomary to place no dependence on their treatics, till they 
have agreed to and ratified them. "Thus, as every agreement 
made by the miniſter remains invalid till ſauttioned by the prince's 
ratification, there is Jeſs danger in veſting him with unlimited 
powers, But before a prince can honourably refuſe to ratify a 
compact made in virtue of ſuch plenipotentiary commiſſion, he 
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ſhould be able to allege ſtrong and ſubſtantial reaſons, and, in 
particular, to prove that his miniſter has deviated from his in. 
ſtructions. N 

1h A treaty is valid if there be no defect in the manner in which 

3 * jt has been concluded: and for this purpoſe nothing more can 
be required, than a ſufficient power in the contracting parties, 
and their mutual conſent ſuthciently declared. 

158. An injury cannot then render a treaty invalid. He who en. 
—_ into engagements ought carzfully to weigh every thing be. 
them void. fore he concludes them; he may do what he pleaſes with his own 

property, forego his rights, and renounce his advantages, as 
he thinks proper; the acceptor is not obliged to inquire into 
his motives, and to eſtimate their due weight. If we might recede 
from a treaty becauſe we found ourſelves injured by it, there 
would be no ſtability in the contracts of nations. Civil laws 
may ſet bounds to injury, and determine what degree of it ſhall 
be capable of invalidating a contract. But ſovereigns are ſub- 
ject to no ſuperior — 2 How ſhall they be able to prove the 
injury to each other's ſatisfaction? Who thall determine the de- 
gree of it ſufficient to invalidate a treaty ? The peace and happi- 
neſs of nations manifeſtly require that their treaties ſhould not 
depend on fo vague and dangerous a plea of invalidity, 

$ 1:9- A ſovereign nevertheleſs is in conſcience bound to pay a re- 
<7; Mg gard to equity, and to obſerve it as much as poſſible, in all his 
this reſpect, treaties. And if it happens that a treaty which he has concluded 

with upright intentions, and without perceiving any unfairneſs 
in it, ſhould eventually prove diſadvantageous to an ally, nothing 
can be more honourable, more praiſeworthy, more conform- 
able ro the reciprocal duties of nations, than to relax the 
terms of ſuch treaty as far as he can do it conſiſtently with his 
duty to hiriſelf, and without expoſing himſelf to danger, or 
incurring a conſiderable loſs. 

6 r6o. Though a ſimple injury, or ſome diſadvantage in a treaty, be 
Nuſluy of not ſufficient to invalidate it, the caſe is not the ſame with thoſe 
treaties . . . . . 
which are inconveniences that would lead to the ruin of the nation. Since, 
pernicious in the formation of every treaty, the contracting parties mult be 
to the Nate. veſted with ſuſſicient powers for the purpoſe, a treaty pernici- 
ous to the ſtate is null, and not at all obligatory, as no conduc- 
tor of a nation has the power to enter into engagements to do 
ſuch things as are capable of deſtroying the ſtate, for whoſe 
ſafety the government is intruſted to him. The nation itſelf, 
being neceſſarily obliged to perform every thing required for its 
preſervation and ſafety (Book I. & 16, &c.), cannot enter into en- 
g-7ements contrary to its indiſpenſable obligations. In the year 
1506, the ſtates-general of the kingdom of France, aJembled at 
Tours, engaged Louis XII. to break the treaty he had concluded 
with the emperor Maximilian, and the archduke Philip, his for, 
becauſe that treaty was pernieious to the kingdom, They allo 
decided, that neither the treaty, nor the oath that ha! accom- 
panied it, could be binding ou the king, who had no righit to 
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alienate the property of the crown *. We have treated of this 
latter ſource of invalidity in the twenty-firſt chapter of Book I. 

For the ſame reaſon—the want of ſutlicient powers—a treaty $ 167. 
concluded for an unjuſt or diſhoneſt purpoſe is abſolutely null Xullity of 
and void, —nobody having a right to engage to do things con- wang HA 
trary to the law of nature. * hus, an offenſive alliance, made unjut or 
for the purpoſe of plundering a nation from whom uo injury has dene 
been received, may or rather ought to be broken. r. 

It is alked, whether it be allowable to contract an alliance with g 162. 
a nation that does not profeſs the true religion, and whether trea- 1 
ties made with the enemies of the faith are valid? Grotius has may be 
treated this ſubject at large + : and the diſcuſſion might have been contracted 
neceſſary at a time when party-rage ſtill obſcured thoſe priaciples ee 
which it had long cauſed to be forgotten: but we may venture profef: the 
to believe that it would be ſuperfluous in the preſent age. "The true reli- 
law of nature alone regulates the treaties of nations: the diſfer- S. 
ence of religion is a thing abſolutely foreign to them. Different 
people treat with each other in quality of men, and not under 
the character of Chriſtians, or of Mahommedans. Their com- 
mon ſafety requires that they ſhould be capable of treating with 
each other, and of treating with ſecurity. Any religion that 
ſhould in this caſe claſh with the law of nature, would, on the 
very face of it, wear the ſtamp of reprobation, and could not 
pretend to derive its origin from the great author of nature, 
who is ever ſteady, ever conſiſtent with himſelf. But if the 
maxims of a religion tend to eſtabliſh it by violence, and to op- 
preſs all thoſe who will not embrace it, the law of nature for- 
bids us to favour that religion, or to contract any unneceſſary al- 
liances with its inhuman followers; and the common ſafety of 
mankind invites them rather to enter into an alliance againſt 
ſuch a people, —to repreſs ſuch outrageous fanatics, who diſturb 
the public repoſe, and threaten all nations. 

It is a ſettled point in natural law, that he who has made a 163. 
promiſe to any one, has conferred upon him a real right to re- 33 
quire the thing promiſed, —and conſequently, that the breach of ing trea- 
a perfect promile is a violation of another perſon's right, and as tics. 
evidently an act of injuſtice, as it would be to rob a man of his 
property. The tranquillity, the happineſs, the ſecurity of the hu- 
man race, wholly depend on juſtice, —on the obligation of paying 
2 regard to the rights of others. The reſpect which others pay 
to our rights of domain and property conſtitutes the ſecurity of 
our actual poſſeſſions; the faith of promiſes is our ſecurity for things 
that cannot be delivered or exccuted upon the ſpot. There would 
no longer be any ſecurity, no longer any commerce between man- 
kind, if they did not think themſelves obliged to keep faith with 
each other, and to perform their promiſes. This. obligation is 
then as neceſſary, as it is natural and indubitable, between na- 


® See the French hiſtorians, 
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tions that live together in a ſtate of nature, and acknowledge ng 
ſuperior upon earth, to maintain order and peace in their ſo. 
cicty. Nations, therefore, and their conductors, ought inyi. 
olably to obſerve their promiſes and their treaties. This grey 
truth, though too often neglected in practice, is generally ac. 
knowledged by all nations * : the reproach. of perfidy is e. 
ſteemed by ſovereigns a molt atrocious affront ; yet he who 
docs not obſerve a treaty, is certainly perfidious, fince he vig. 
lates his faith. On the contrary, nothing adds fo great a glory 
to a prince, and to the nation he governs, as the reputation of an 
inviolable fidelity in the performance of promiſes. By ſuch ho. 
nourable conduct, as much or even more than by her valour, 
the Swiſs nation has rendered herſelf reſpectable throughout 
Europe, and is deſervedly courted by the greateſt monarchs, who 
intruſt their perſonal fafety to a body-guard of her citizens, 
The parliament of England has more than once thanked the 
king for his fidelity and zeal in ſuccouring the allies of his 
crown. This national magnanimity is the ſource of immortal 
glory; it preſents a firm balis on which nations may build ther 
confidence z and thus it becomes an unfailing ſource of power 
and fplendor. 

As the engagements of a treaty impoſe on the one hand a per- 
fect obligation, they produce on the other a perfect right. The 
breach of a treaty is therefore a violation of the perfect right of 
the party with whom we have contracted ; and this is an acl of 
injuſtice againſt him. 

A ſovereign already bound by a treaty, cannot enter into others 
contrary to the firit. The things, reſpecting which he has en- 
tered into engagements, are no longer at his diſpoſal. If it hap- 
pens that a poſterior treaty be found, in any particular point, 
to claſh-with one of more ancient date, the new treaty is null and 
void with reſpect to that point, inaſmuch as it tends to diſpoſe of 
a thing that is no longer in the power of him who appears to 
diſpoſe of it. (We are here to be underſtood as ſpeaking of 
treaties made with different powers.) If the prior treaty is kept 
ſecret, it would be an act of conſummate perſidy to conclude a 
contrary one, which may be rendered void whenever occaſion 
ſerves. Nay, even to enter into engagements, which, from the 
eventual turn of affairs, may chance at a future day to militate 
againſt the ſecret treaty, and from that very circumſtance to prove 
incffectual and nugatory, is by no means juſtifiable, ualets we 
have the ability to make ample compenſation to our new aliy: 
otherwiſe it would be practiſing a deception on him, to promis 
him a thing without informing him that caſes may poſlibly oc- 
cur, which wilt not allow us to ſubſtantiate our promiſe. Thi 
ally thus deccived is undoubtedly at liberty to renounce tit 
rreaty ; but if he chuſes rather to adhere to it, it will hold gecd 


* Mabomm-d warmly recomm-nded to his diſciples the obſervance of treaties. 
Ockly's Hiltory of the Saracehis, Vol. i. 


with 


„ „% + mw a - © a ©, =o „ ww ww a=o©o ao a, 


a A = .c a ann Aa as 


a» GS Ss , ww AA þevaet @ @©@l R A a> AS aw ob 


— 


wg 


* 


3 wy 


. 4 r 


B. II. Ch. XII. AND OTHER PUBLIC TREATIES. 197 


d 
with reſpect to all the articles that do not claſh with the prior 
treaty. 

There is nothing to prevent a ſovereign from entering into en- 8 166. 
gagements of the ſame nature with two or more nations, if he 1 
be able to fulfil thoſe ſeveral engagements to his different allies e 
at the ſame time. For inſtance, a commercial treaty with one with ſeve- 
nation does not deprive us of the liberty of afterwards contract- 3 
ing ſimilar engagements with other ſtates, unleſs we have, in the fue r 
ſormer treaty, bound ourſelves by a promiſe not to grant the 
ſame advantages to any other nation. We may in the fame 
manner promiſe to aſſiſt two different allies with troops, if we 
are able to furniſh them, or if there is no probability that both 
vill have occaſion for them at the ſame time. 

if nevertheleſs the contrary happens, the more ancient ally is _ 5 167- 
entitled to a preference: for the engagement was pure and abſo- dee. 
Jute with reſpect to him; whereas we could not contract with ent tied "wg 
the more recent ally, without a reſervation of the rights of the « preter- 
former. Such reſervation is founded in juſtice, and is tacitly re 
under{tood, even if not expreſsly made. 

The juſtice of the cauſe is another ground of preference be- 5 168. 
tween two allies. We ought even to refuſe atliftance to the eee 
one whoſe cauſe is unjuſt, whether he be at war with one of our 2 
allies, or with another ſtate: to aſſiſt him on ſuch an occaſion, war. 
would in the event be the ſame thing as if we had contracted 
an alliance for an unjuſt purpoſe; which we are not allowed to 
do (y 161). No one can be validly engaged to ſupport injuſ- 
tice, 

Grotius divides treaties into two general claſſes, —firſt, thoſe _ $ 169. 
which turn met ely on things to which the partics were already bound 8 ws 
by the law of nature, ſecondly, thoſe by which they enter into fu treaties. 
ther engagements *. By the former we acquire a perfect right to e 
things to which we before had only an imperfect right, fo that 3 
we may thenceforward demand as our due what before we to things 
could only requeſt as an office of humanity. Such treaties be- airex'y vue 
came very neceſſary between the nations of antiquity, who, as tue. 
we have already obſerved, did not think themſelves bound to any 
duty towards people who were not in the number of their allies. 

They are uſeſul even between the moſt poliſhed nations, in order 
the better to ſecure the ſuecours they may expect, to determine 
the meaſure and degree of thoſe ſuccours, and to ſhew on what 
they have to depend, to regulate what cannot in general be de- 
termined by the law of nature,—and thus to obviate all difhcul- 
ties, by providing againſt the various interpretations of that law. 
Finally, as no nation poſſeſſes inexhauſtible means of aſſiſtance, 
it is prudent to ſecure to ourſelves a peculiar right to that aſ- 
ſiſtance which cannot be granted to all the word. 

To this firſt claſs belong all ſimple treaties of peace and friend- 


ſhip, whea the engagements which we thereby contract, make no 


* De jure Belli et Pacis, lib. ii. cap. xv. $ 5. 
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addition to thoſe duties that men owe to each other as brethren, 
and as members of the human ſocicty: ſuch are thoſe treaties 
that permit commerce, paflage, &c. 
$ 170. If the aſſiſtance and offices that are due by virtue of ſuch : 
8 treaty, ſhould on any occahon prove incompatible with the du. 
tic: with ties a nation owes to herſelf, or with what the ſovereign owes to 
the duties His own nation, the caſe 1s tacitly and neceſſarily excepted in 
8 the treaty. For neither the nation nor the ſovereign could 
enter into an engagement to neglect the care of their own 
ſafety or the ſafety of the ſtate, in order to contribute to that 
of their ally. If the ſovereign, in order to preſerve his own na- 
tion, has occaſion ſor the things he has promiſed in the treaty,— 
if, for inſtance, he has engaged to furniſh corn, and in a time of 
dearth he has ſcarcely ſufficient tor the ſubſiſtence of his ſub- 
jets, he ought without heſitation to give a preference to hi 
own nation: for it is only ſo far as he has it in his power to 
give aſliſtance to a foreign nation, that he naturally owes 
fuch aſliſtance; and it was upon that footing alone that he could 
pac it in a treaty. Now it is not in his power to deprive 
15 own nation of the means of ſubſiſtence in order to aſſiſt au- 
other nation at their expenſe. Neceſſity here forms an excep- 
tion, and he does not violate the treaty, becauſe he canuct ful. 
ſil it. 
$171. Ihe treaties by which we ſimply engage not to do any evil to 
- ++ = in an ally, to abſtain, with reſpect to him, trom all harm, offence, 
barely pro- and injury, are not neceſſary, and produce no new riglit, ſince 
wiſe todo every individual already petlefies a perfect natural right to be 
ao jury. exempt from harm, injury, and real offence. Such treatics, 
' however, become very uſeful, and accidentally neceſſary, among 
thoſe barbarous nations who think they have a right to act as 
they pleaſe towards foreigners. They are not wholly uſelels 
with naticns leſs ſavage, who, without ſo far diveſting themſelves 
of humanity, entertain a much leſs powerful ſenſe ot a natural 
obligation, than of one which they have themſelves contracted 
by tolemn engagements : and would to God that this manner of 
thinking were entirely confined to barbarians! We ſee too fre- 
quent effects of it among thoſe who boaſt of a perfection much 
ſuperior to the law of nature. But the imputation of perſidy is 
prejudicial to the rulers of nations, and thus becomes formidzble 
even to thoſe who are little ſolicitous to merit the appellation of 
virtuous men, and who feel no ſcruple in ſilencing the reproaches 
of conſcience. 
tr-m "Treaties hy which we contract engagements that were not im- 
Treatirs poſed on us b the law of nature, are either equa! or unequal. 


concerning : : - l Fs | 
ther Equal treaties are thoſe in which the contracting parties pro- 


are not ha- Mile the ſame things, or things that are equivalent, or, finally, 
turoſiy duc. things that are equitably proportioned, ſo that the condition of 
Fqual the parties is equal. Such is, for example, a defenſive alliance, 
in which the parties reciprocally ſtipulate for the ſame ſuccours- 


Such is an offenſive alliance; in whuch it is agrecd that each — 
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the allies ſhall furniſh the ſame number of veſſels, the ſame 
number of troops, of cavalry and infantry, or an equiyalent in 
veſſels, in troops, in artillery, or in money. Such 1s allo a league 
in which the quota of each of the allies is regulated in propor- 
tion to the intereſt he takes or may have in the deſign of the 
league. Thus the emperor and the king of England, in or- 
der to induce the ſtates-general of the United Provinces to ac- 
cede to the treaty of Vienna of the 16th of March 1731, con- 
ſented that the republic ſhould only promiſe to her allies the 
alliſtance of four thouſand foot and a thouſand horſe, though 
they engaged, in cafe of an attack upon the republic, to furnith 
her, each, with eight thouſand foot and four thoutand horſe. 
We are alſo to place in the claſs of equal treaties thoſe which 
{tipulate that the allies ſhall conſider themſelves as embarked in 
a common caule, and ſhall act with all their ſtrength. Not- 
wichſtanding a real inequality in their ſtrength, they are never- 
theleſs willing in this inſtance to conſider it as equal 

Equal treaties may be ſubdivided into as many ſpecies as there 
are of different tranſactions between foyereigns. Thus they 
treat of the conditions of commerce, of their mutual defence, of 
affociations in war, of reciprocally granting each other a paſ- 
ſage, or refuſing it to the enemies of their _ they en- 
gage not to build fortreſſes in certain places, & e. But it would 
be needleſs to enter into theſe particulars : generals are ſuthcient, 
and are caſily applied to particular caſes. 

Nations being no leſs obliged than ind:viduals to pay a regard 
to equity, they ought, as much as poſſible, to preſerve equality 
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in their treaties, When, therefore, the parties are able recipro- ingequaliey 


cally to afford each other equal advantages, the law of nature 
requires that their treaties ſhould be equal, unleſs there exiſt 
ſome particular reaſon for deviating from that equality, —ſuch, 
for inſtance, as gratitude for a former benefit, —the hope of 
gaining the inviolable attachment of a nation, —ſome private 
motive which renders one of the contraCting parties particularly 
anxious to have the treaty concluded, &c. Nay, viewing the 
tranſaction in its proper point of light, the conſideration of that 
particular reaſon reitores to the treaty that equality which 
ſeems to be deitroyed by the difference of the things pro- 
miſed. . | 

I ſee thoſe pretended great politicians ſmile, who employ all 
their ſubtilty in circumventing thoſe with whom they treat, and 
in ſo managing the conditions of the treaty, that all the advan- 
tage ſhall accrue to their maſters. Var from bluſhing at a con- 
ducl fo contrary to equity, to rectitude, and natural honeſty, 
they glory in it, and think themſelves entitled to the appella- 
tion of able negotiators. How long ſhall we continue to fee 
men in public characters take a pride in practices that would 
diſgrace a private individual? The private man, if he is void of 
conſience, laughs alſo at the rules of morality and juſtice z but 
be laughs in ſecret: it would be dangerous and prejudicial to him 
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to make 1 public mockery of them. Men in power more open] 

ſacrifice honour and honeſty to preſent advantage: but, forty. 
nately for mankind, it often happens that ſuch ſecming advantage 
proves fatal to them; and even between ſovereigus, candour 
and rectitude are found to be the ſaſeſt policy. All the ſubtil. 
ties, all the tergiverſations of a famous mivilter, on the occaſion 
of a treaty in which Spain was deeply intereſted, turned at 
length to his own confulion, and to the detriment of his ma. 
ſter ; while England, by her good faith and generoſity to her al. 
lies, gained immente credit, and rote to the higheſt pitch of in- 
fluence and reſpectability. 

When people ſpeak of equal treaties, they have commonly ins 
their minds a double idea of equality, viz. equality in the en- 
gagements, and equality in the dignity of the contracting par. 
ties. It becomes therefore neceiſary to remove all ambiguity; 
and for that purpoſe, we may make a diſtinction between equal 
treatics and equal alliances. Equa! treaties are thoſe in which 
there is an equality in the promiſes made, as we have above ex- 
explained (§ 172); and equal alliances, thoſe in which equal 
treats with equal, making no difference in the dignity of the 
contracting parties, or, at leaſt, admitting no too glaring fu- 
periority, but merely a pre-eminence of honour and rank. | ans 
kings treat with the emperor on a footing of equality, though 
they do not heſitate to allow him precedency ; thus great repub- 
lics treat with kings on the ſame footing, notwithſtanding the 
pre-eminence which the former now-a days yield to the latter. 
Thus all true ſovereigns ought to treat with the moſt powerful 
monarch, fince they are as really ſorereigns, and as independent 
us himſelf. (See § 37 of this Book.) 

Uncqual treaties are thoſe in which the allies do not recipro- 
cally promife to each other the ſame things, or things equiva- 
lent; and an alliance is rnequal when it makes a difference in the 
dignity of the contracting parties. It is true, that moſt com- 
monly an unequal treaty will be at the ſame time an unequal al- 
hance as great potentates are ſeldom accuitomed to give or to 
promiſe more than is given or promiſed to them, unleſs ſuch 
conceſſions be fully compenſated in the article of honour and 
glory; and, on the other hand, a weak ſtate does not ſubmit to 
burthenſome conditions without being obliged alſo to acknow- 
ledge the ſuperiority of her ally. 

Thoſe unequal treaties that are at the ſame time unequal allt- 
ances, are divided into two claſſes, the ſirſt conſiſting of thoſe 
where the inequality prevails on the fide of the more conſiderable 
power, the ſecond comprehending treaties where the mequality 
1s 01 the fide of the inferi:y power. 

Treaties of the former claſs, without attributing to the more 
powerful of the contracting parties any right over the weaker, 
ſimply allow him a ſupertority of honours and reſpect. We 
have treated of this in Book I. & 5. Frequently a great mo- 
narch, wiſhing to engage a w-:2ker ſtate in his intereſt, offers her 
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advantageous conditions, — promiſes her gratuitous ſuccours, or 
greater than he ſtipulates for himſelf: but at the ſame time he 
claims a ſuperiority of dignity, and requires reſpect from his al- 
ly. It is this laſt particular which renders the alliance unequal : 
and to this circumſtance we muſt attentively advert; for with 
alliances of this nature we are not to confound thoſe in which 
the parties treat on a footing of equality, , though the more 

werful of the allies, for particular reaſons, gives more than 
= receives, promiſes his aſſiſtance gratis, without requiring 
gratuitous aſſiſtance in his turn, or promiſes more conſider- 
able ſuccours, or even the aſſiſtance of all his forces :—here the 
alliance is equal, but the treaty is unequal, unleſs indeed we 
may be allowed to ſay, that, as the party who makes the 
greater conceſhons has a greater intereſt in concluding the 
treaty, this conſideration reſtores the equality. Thus, at a 
time when France found herſelf embarraſſed in a momentous 
war with the houſe of Auſtria, and the cardinal de Riche- 
lieu wiſhed to humble that formidable power, he, like an able 
miniſter, concluded a treaty with Guſtavus Adolphus, in 
which all the advantage appeared to be on the fide of Swe- 
den. From a bare conſideration of the ſtipulations of that 
treaty, it would have been pronounced an unequal one; but the 
adyantages which France derived from it, amply compenſated 
for that inequality. The alliance of France with the Swiſs, if 
we regard the ſtipulations alone, is an unequal treaty ; but the 
valour of the Swiſs troops has long ſince counterbalanced that 
inequality; and the difference in the intereſts and wants of the 
parties ſerves ſtill further to preſerve the equilibrium. France, 
oiten involved in bloody wars, has received eflential ſervices 
from the Swiſs: the Helvetic body, void of ambition, and untaint- 
el with the ſpirit of conqueſt, may live in peace with the whole 
world; they have nothing to fear, ſince they have feelingly con- 
vinced the ambitious, that the love of liberty gives the nation ſuf- 
ficient ſtrength to defend her frontiers. This alliance may at 
certain times have appeared uncqual :—our forefathers “ paid 
little attention to ceremony :—bur in reality, and _— ſince 
the abſolute independence of the Swiſs is acknowledged by the 
empire itſelf, the alliance is certainly equal, although the Hel- 
vetic body do not heſitate to yield to the king of France all that 
pre-eminence which the eſtabliſhed uſage of modern Europe at- 
tributes to crowned heads, and eſpecially to great monarchs. 

Treatics in which the inequality prevails on the ſide of the inferior 
fower,—that is to ſay, thoſe which impoſe. on the weaker party 
more extenſive obligations or greater burthens, or bind him 
down to oppreſſivxe and diſagreeable conditions,—theſe unequal 
treaties, J ſay, are always at the ſame time unequal alliances 
for the weaker party never ſubmits to burthenſome conditions, 
without being obliged alſo to acknowledge the ſuperiority of his 
ally. Theſe conditions are commonly impoſed by the conquer- 
p1, cr dictated by neceſſity, which obliges a weak ſtate to ſeek 


Ihe author was a native of Switzerland. 
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the protection or aſliilance of another more powerful; and by 
this very flep, the weaker late acknowledges her own inferiority, 
Beſides, this forced inequality in a treaty of alliance is a diſpa- 
ragement to her, and lowers her dignity, at the ſame time that it 
exalts that of her more powerful ally. Sometimes allo, the 
weaker {tate not being in a condition to promiſe the ſame ſuc. 
cours as the more powerful one, it becomes neceſſary that ſhe 
ſhould compenſate for her inability in this point, by engagements 
which degrade her below her ally, and often even ſubject her, 
in various reſpects, to his will. Of this kind are all thoſe trea- 
ties in which the weaker party alone engages not to make war 
without the conlent of her more powerful ally,—to have the ſame 
friends and the ſame enemies with him,—to ſupport and refpe& 
his dignity,—to have no fortreſles in certain places, not to trade 
or raiſe ſoldiers in certain free countries, —to deliver up her 
veſſels of war, and nct to build others, as was the caſe of the 
Carthaginians when treating with their Roman conquerors,— 
to keep up only a certain number of troops, &c. 

Theſe unequal alliances are ſubdivided into two kinds; they 
either impair the ſovereignty, or they do nat. We have {lightly 
touched on this, in Book I. Ch. I. and XVI. 

The ſovereignty ſubſiſts entire and unimpaired when none of 
its conſtituent rights are transferred to the ſuperior ally, or ren- 
dered, as to the exertion of them, dependent on his will. But the 
ſovereignty is impaired when any of its rights are ceded to an 
ally, or even if the uſe of them be merely rendered dependent on 
the will of that ally. For example, the treaty does not impair 
the ſovereignty, if the weaker {tate only promiſes not t» attack 
a certain nation without the conſent of her ally. By ſuch an 
engagement ſhe neither diveits herſelf of her right, nor ſubjects 
the exertion of it to another's will; ſhe only conſents to a re- 
ſtriction in favour of her ally: and thus ſhe incurs no greater 
diminution of liberty than is incurred by promiſes of every kind, 
Such reſervations are every day ſtipulated in alliances that are 
perfectly equal. But if either of the contracting parties engages 
not to make war againſt any one whatſoever without the con- 
ſent or permiſſion of an ally who on his ſide does not make the 
ſame promiſe, the former contracts an unequal alliance with di- 
minution of ſovereignty ; for he deprives himſelf of one of the 
raolt important branches of the ſovereign power, or renders the 
exertion of it dependent on another's will. The Carthaginians 
having, in the treaty that terminated the ſecond Punic war, pro- 
miſed not to make war on any ſtate without the conſent of the 
Roman people, were thenceforward, and for that reaſon, conk- 
dered as dependent on the Romans. 

& 176, When a nation is forced to ſubmit to the will of a ſuperior 
ee power, ſhe may lawfully renounce her former treaties, if the 
d-minution Party with whom ſhe is obliged to enter into an alliance requires 
of ſove- it of her. As ſhe then loſes a part of her ſovercignty, her an- 
ge e cient treaties fall to the ground together with the power chat had 
celine?  COnciuded them. This is a neceſſity that cannot be imputed 
treat. ces. b 10 
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to her as a crime: and ſince ſhe would have a right to place her- 
{elf in a ſtate of abſolute ſubjeCtion, and to renounce her own ſo- 
vereign, if ſhe found ſuch meaſures neceſſary for her preſerva- 
tion, —by a much ſtronger reaſon, ſhe has a right, under the ſame 
neceſſity, to abandon her allies. But a generous people will ex- 
| hauſt every reſource before they will ſubmit to terms ſo ſevere 
and ſo humiliating. 

In general, as every nation ought to be jealous of her glory, 5 197. 
careful of maintaining her dignity, and preſerving her indepen- We ought 
dence, nothing ſhort of the laſt extremity, or motives the molt — ug, 
weighty and ſubſtantial, ought ever to induce a people to con- poſlible 
tract an unequal alliance. This obſervation is particularly making un 
meant to apply to treaties where the inequality prevails on the 1 
fide of the weaker ally, and ſtill more particularly to thoſe un- 
equal alliances that degrade the ſovereignty. Men of courage 
and ſpirit will accept ſuch treaties from no other hands but thoſe 
of imperious neceſlity. 

Notwithſtanding every argument which ſelfiſh policy may 6178. 
ſuggeſt to the contrary, we mult either pronounce ſovereigns to Mutual du- 
be abſolutely emancipated from all ſubjection to the law of na- tons unh 
ture, or agree that it is not lawful for them, without juſt reaſons, reſpect to 
to compel weaker ſtates to ſacrifice their dignity, much leſs their un<qual al- 
liberty, by unequal alliances. Nations owe to each other the 
ſame aſſiſtance, the ſame reſpect, the ſame friendſhip, as indivi- 
duals living in a ſtate of nature. Far from ſeeking to humble 
a weaker neighbour, and to deſpoil her of her moſt valuable 
advantages, they will reſpect and maintain her dignity and her 
liberty, if they are inſpired by virtue more than by pride,—if 
they are actuated by principles of honour more than by the 
meaner views of ſordid intereſt, —nay, if they have but ſuthci- 
ent diſcernmert to diſtinguiſh their real intereſts, Nothing 
more firmly ſecures the power of a great monarch than his at- 
tention and reſpect to all other ſovereigns. 'The more cautious 
he is to avoid offending his weaker brethren, the promen eſteem 
he teſtifies for them, the more will they revere him in turn: 
they feel an affection for a power whoſe ſuperiority over them 
is diſplayed only by -the conferring of favours : they cling to 
ſuch a monarch as their prop and ſupport ; and he becomes the 
arbiter of nations. Had his demeanour been ſtamped with arro- 
gance, he would have been the object of their jealouſy and fear, 
and might perhaps have one day ſunk under their united efforts. 

But as the weaker party ought, in his neceſſity, to accept with 

ratitude the alliſtance of the more powerful, and not to refuſe g 1-9. 
aim ſuch honours and reſpect as are flattering to the perſon who RE 
receives them, without degrading him by whom they are ren- — 
dered,—fo, on the other hand, nothing is more conformable to is on the 
the law of nature, than a generous grant of aſſiſtance from the fide of the 
more powerful ſtate, unaccompanied by any demand of a return, cried ang 
or, at leaſt, of an equivalent. And in this initance alſo, there 
exilts an inſeparable connection between interelt and — 

oun 
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Sound policy holds out a caution to a powerful nation not to 
ſuffer the leſſer ſtates in her neighbourhood to be oppreſſed. If 
ſhe abandon them to the ambition of a conqueror, he will ſoon 
become formidable to herſelf. Accordingly, tovereigns, who are 
in general ſufficiently attentive to their own intereſts, ſeldom fail 
to reduce this maxim to practice. Hence thoſe alliances, ſome- 
times againſt the houſe of Auſtria, ſometimes againſt its rival, 
according as the power of the one or the other preponderates, 
Hence that balance of power, the object of perpetual negotia- 
tions and wars. 

When a weak and poor nation has occaſion for aſſiſtance of 
another kind, —when ſhe is afflicted by famine, —we have ſcen 
(F 5), that thoſe nations who have proviſions ought to ſupply her 
at a fair price. It were noble and generous to furniſh them at 
an under price, or to make her a preſent of them, it the be in- 
capable of paying their value. To oblige her to purchaſe them by 
an unequal alliance, and eſpecially at the expenſe of her liber- 
ty,—to treat her as Joſeph ſormerly treated the Egyptians,— 
would be a cruelty almoſt as dreadiul, as ſuering her to periſh 

; with famine. 

8 180. But there are caſes where the incquality of treaties and alli- 
— oF ances, dictated by ſome particular rcaſons, is not contrary to e- 
treatics and quity, nor, conſequently, to the law of nature. Such, in gene- 
2lliances Tal, are all thoſe caſes in which the duties that a nation owes to 
2 _ herfeif, or thoſe which ſhe owes to other nations, preſcribe to 
the law of her a departure from the line of equality. If, for initance, a 
raturc. weak (tate attempts, without nceeſſity, to erect a fortreis, which 

ſhe is incapable of defending, in a place where it might become 
very dangerous to her neighbour if ever it ſhou!:! fall into the 
hands of a powerful enemy, that neighbour may oppoſe the con- 
ſtruction of the fortreſs; and it he docs not iind it convenient to 

ay the leſſer ſtate a compenſation for complying wich his deſire, 

e may force her compliance, by threatening to block up the 
roads and avenues of communication, to proiubit all intercourſe 
between the two nations, to bui'd fortreſies, or to keep an army 
on the frontier, to conſider that little ſtate in a ſuſpicious light, 
&c. He thus indeed , impotes an unequal condition; but his 
conduct is authoriſed by the care of his own ſafery. In the 
ſame manner he may oppoſe the forming of a highway, that 
would open to an enemy an entrance into his ſtate, War might 
furniſh us with a multitude of other examples But rights of 
this nature are frequently abuſed; and it requires no leſs mo- 
deration than prudence to avoid turning them into opprei- 
ſion. 

Sometimes thoſe duties to which other nations have a claim, 
recommend and authoriſe inequality in a contrary ſenſe, without 
affording any ground of imputation againſt a ſovereign, of hav- 
ing neglected the duty which he owes to himſelf or to his pec- 
ple. Thus gratitude,—the deſire of ſhewing his deep ſente of 2 
favour received, may induce a generous ſovereign to er.ter into 

an 
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an alliance with joy, and to give in the treaty more than he re- 

ceives. | 

It is alſo conſiſtent with juſtice to impoſe the conditions of an $ 127. 
unequal treaty, or even an unequal ailiance, by way of penalty, 1 
in order to puniſh an unjuſt aggreſſor, and render him incapable wa ap pk. 
of eaſily injuring us for the time to come. Such was the treaty niſhmeut. 
to which the elder Scipio Africanus forced the Carthaginians ta 

ſubmit, after he had defeated Hannibal. The conqueror often 

dictates ſuch terms: and his conduct in this inſtance is no vio- 

lation of the laws of juſtice or equity, provided he do not tranſ- 

eſs the bounds of moderation, after he has been crowned with 
— in a juſt and neceſſary war. 

The different treaties of protection, —thoſe by which a ſtate Sow ? 
renders itſelf tributary or feudatory to another, form ſo many a ENG 
different kinds of unequal alliances. But we ſhall not repeat — 
here what we have ſaid reſpecting them in Book I. Chap. I. and ſpoken elſe- 
XVI. | where. 

By another general diviſion of treaties or alliances, they are $ 183. 
diſtinguiſhed into per/onal and real: the former are thoſe that re- — 
late to the perſons of the contracting parties, and are confined trete. 
and in a manner atrached to them. Real alliances relate only to 
the matters in negotiation between the contracting parties, and 
are wholly independent of their perſons. 

A perſonal alliance expires with him who contracted it. 

A real alliance attaches to the body of the ſtate, and ſubſiſts as 
long as the ſtate, unleſs the period of its duration has been li- 
mited. 

It is of conſiderable importance not to confound theſe two 
ſorts of alliances. Accordingly, ſovereigus are at preſent ac- 
cuſtomed to expreſs themſelves in their treaties in ſuch a man- 
ner as to leave no uncertainty in this reſpect : and this is doubt- 
leſs the beſt and ſafeſt method. In default of this precaution, 
the very ſubject of the treaty, or the expreſſions in which it is 
couched, may furniſh a clue to diſcover whether it be real or 
perſonal, -On this head we ſhall lay down ſome general 
rules. 

In the firſt place, we are not to conclude that a treaty is a 6184. 
perſonal one from the bare circumſtance of its naming the con- Naming 
tracting ſovereigns: for the name of the reigning ſovereign is — 
often inſerted with the ſole view of ſhewing with whom the — 
treaty has been concluded, without meaning thereby to intimate the treaty 
that it has been made with himlelf perſonally. This is an ob- — 
ſervation of the civilians Pedius and Ulpian *, repeated by all perſonal. 
writers who have treated of theſe ſubjects. 

Every alliance made by a republic is in its own nature real, $ 185. 
for it relates only to the — of the ſtate. When a free peo- An 8 
ple, a popular ſtate, or an ariſtocratical republic, concludes —. — 
treaty, it is the ſtate herſelf that contracts; and her engagements real. 


* Digeſt, lib. ii. tit. xiv. de PaRtis, leg. vii. 5 L. 
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do not depend on the lives of thoſe who were only the inſtru- 
ments in forming them: the members of the people, or of the 
governing body, change and ſucceed each other; but the ſtate 
ſtill continues the ſame. 

Since, therefore, ſuch a treaty directly relates to the body of the 
ſtate, it ſubſiſts, though the form of the republic ſhould beck 
to be changed,—even though it ſhould be transformed into a 
monarchy. For the itate and the nation are ſtill the ſame, not- 
withſtanding every change that may take place in the form of 
the government; and the treaty concluded with the nation re- 
mains in force as long as the nation exiſts. But it is manifeſt 
that all treaties relating to the form of government are excep- 
tions to this rule. Thus two popular ſtates, that have treated 
expreſsly, or that eyidently appear to have treated, with the view 
of maintaining theinſelves in concert in their ſtate of liberty and 
popular government, ceaſe to be allies from the very moment 
_ one of them has ſubmitted to be governed by a ſingle 

erſon. 

9 136. : Every public treaty, concluded by a king or by any other mo- 
— 1 narch, is a treaty of the ſtate; it is obligatory on the whole ſtate, 
by kings or on the entire nation which the king repreſents, and whoſe power 
other mo- and rights he exerciſes. It ſeems then at firſt view, that every 
narcks. public treaty ought to be preſumed real, as concerning the ſtate 

itſelf. There can be no doubt with reſpect to the obligation to 
obſerve the treaty : the only queſtion that ariſes, is reſpecting 
its duration. Now there is often room to doubt whether the 
contracting parties have intended to extend their reciprocal en- 
gagements beyond the term of their own lives, and to bind their 
ſucceſſors. Conjunctures change; a burthen that is at preſent 
light, may in other circumſtances become inſupportable or at leaſt 
oppreſſive: the manner of thinking among ſovereigns is no leſs 
variable; and there are certain things of which it is proper that 
each prince ſhould be at liberty to diſpoſe according to lis own 
ſyſtem. There are others that are freely granted to one king, 
and would not be allowed to his ſucceſſor. It therefore be- 
comes neceſſary to conſider the terms of the treaty, or the matter 
which forms the ſubject of it, in order to diſcover the intentions 
of the contracting powers. 

$ 187. Perpetual treaties, and thoſe made for a determinate period, 
Perpetual . 
treaties, Are real ones, {ince their duration cannot depend on the lives of 
and thoſe the contracting parties. 

— fgrae - In the ſame manner, when a king declares in the treaty that 

& 183 it is made © for himſelf and his ſucceſſors,“ it is manifeſt that this 
Treatics is a real treaty. It attaches to the ſtate, and is intended to laſt as 
made for long as the kingdom itſelf. 


the king When a treaty expreſsly declares that it is made for the good 
and his 


ate. of the kingdom, it thus furniſhes an evident proof that the con- 
$ 189. tracting powers did not mean that its duration ſhould depend 
Treitics on that of their own lives, but on that of the kingdom itſelf. 


made for Such treaty is therefore a real one. 
the good of 


the king- Independent!y 
dun. 
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Independently even of this expreſs declaration, when a treaty 
is made for the purpoſe of procuring to the ſtate a certain ad- 
vantage which is in its own nature permanent and unfailing, there 
is no reaſon to ſuppoſe that the -prince by whom the treaty has 
deen concluded, intended to limit it to the duration of his own 
life. Such a treaty ought therefore to be conſidered as a real one, 
unleſs there exiſt very powerful evidence to prove that the party 
with whom it was made, granted the advantage in queſtion only 
out of regard to the prince then reigning, and as a perſonal fa- 
your: in which caſe the treaty terminates with the life of the 
prince, as the motive-for the conceſſion expires with him. But 
{uch a reſervation is not to be preſumed on flight grounds : for it 
would ſeem that if the contracting parties had had it in contem- 
plation, they ſhould have expreſſed it in the treaty, 
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In caſe of doubt, where there exiſts no circumitance by which & rgo. 


we can clearly prove either the perſonality or the reality of a 
treaty, it ought to be preſumed a real treaty if it chieſty conliſts of 


How pre- 
ſumption 
ought to be 


favourable articles, —if of odious ones, a perſonal treaty. By fa- founded in 
rourable articles we mean thoſe which tend to the mutual ad- doubtful 


vantage of the contracting powers, and which equally favour * 


both parties; by odious articles, we underſtand thoſe which 
onerate one of the parties only, or which impoſe a much heavier. 
burthen upon the one than upon the other. We hall treat this 
ſubject more at large in the chapter on the © Interpretation of 
Treaties.” Nothing is more conformable to reaſon and equity 
than this rule. Whenever abſolute certainty is unattainable in the 
affairs of men, we muſt have recourſe to preſumption. Now, if 
the contracting powers have not explained themſelves, it is natural, 
when the queition relates to things favourable, and equally ad- 
vantageous to the two allies, to preſume that it was their inten- 
tion to make a real treaty, as being the more advantageous to 
their reſpective kingdoms: and if we are miſtaken in this pre- 
ſumption, we do no injury to either party. But if there be any 
thing odious in the engagements, —if one of the contracting 
ſtates finds itſelf overburthened by them, how can it be pre- 
ſumed that the prince who entered into ſuch engagements, in- 
tended to lay that burthen upon his kingdom in perpetuity ? 
Every ſovereign is preſumed to deſire the ſafety and advantage 
of the ſtate with which he is intruſted : wherefore it cannot be 
tuppoſed that he has conlented to load it forever with a bur- 
thenſome obligation. If neceſſity rendered ſuch a meaſure un- 
avoidable, it was incumbent on his ally to have the matter ex- 
plicitly aſcertained at the time; and it is probable that he would 
not have neglected this precaution, well knowing that mankind 
in general, and ſovereigns in particular, ſeldom ſubmit to heavy 
and difagreeable burthens, unleſs bound to do ſo by formal obli- 
gations. If jt happens then that the preſumption is a miſtake, 
and makes him loſe ſomething of his right, it is a conſequence of 
lis own negligence. To this we may add, that if either the 
one or the other mult ſacrifice a part of his right, it will or ; 

cts 
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leſs grievous violation of the laws of equity that the latter ſhould 
forego an expected advantage, than that che former ſhould ſuffer 
a politive loſs and detriment. This is the famous diſtinction ge 
lucro captando, and de damno vitands. 

We do not heſitate to include equal treaties of commerce in the 
number of thoſe that are favourable, ſince they are in general 
advantageous, and perfectly conformable ro the law of nature, 
As to alliances made on account of war, Grotius ſays with rea. 
ſon, that © defenſive alliances are more of a favourable nature,— 
« offenſive alliances have ſomething in them that approaches 
* nearer to what is burthenſome or odious *.” 

We could not diſpenſe with the preceding brief ſummary of 
thoſe diſculhons, leſt we ſhould in this part of our treatiſe leave 
a diſguſting chalm, They are however but ſeldom reſorted to 
in modern practice, as ſovereigns at preſent generally take the 
prudent precaution of explicitly aſcertaining the duration of 
their treaties. They treat for themſelves and their ſucceſſors, — 
for themſelves and their kingdoms, — for perpetuity, — for a cer- 
tain number of years, &c.—or they treat only for the time of 
their own reign,—for an affair peculiar to themſelves, —for 
their families, &c. 

H 197. Since public treaties, even thoſe of a perſonal nature, con- 
* cluded by a king or by any other ſovereign who is inveſted with 
rights re- ſufficient power, are treaties of ſtate, and obligatory on the 
fulring whole nation ( 186), real treaties, which were intended to ſub- 
2 5 _ ſilt independently of the perſon who has concluded them, are 
reaty paſs ! 3 * "Re 
to the ſuc- undoubtedly binding on his ſucceſſors; and the obligation 
ceſlors. which ſuch treaties impoſe on the ſtate, paſſes ſucceſſively to all 

her rulers as ſoon as they aſſume the public authority. The 
caſe is the ſame with repel to the rights acquired by thoſe 
treaties: they are acquired for the ſtate, and ſucceſſively pals 
to her conductors. 

It is at preſent a pretty general cuſtom for the ſucceſſor to 
confirm or renew even real alliances concluded by his prede- 
ceſſors: and prudence requires that this precaution ſhould not 
be neglected, ſince men pay greater reſpect to an obligation 
which they have themſelves contracted, than to one which de- 
volves on them from another quarter, or to which they hare 
only tacitly ſubjected themſelves The reaſon is, that, in the 
former caſe, they conſider their word to be engaged, and, in the 
latter, their conſcience alone. 

9 192. The treaties that have no relation to the performance of re- 
Treaties jterated acts, but merely relate to tranſient and ſingle acts 
accone . . , . 
iiſhedonce Which are concluded at once,—thoſe treaties (unleſs indeed it be 
For-all, and more proper to call them by another name 4)—thoſe conven- 
periected. tions, thoſe compacts, which are accompliſhed once for all, and 

not by ſucceſſive atts,—are no ſooner executed than they are 


* De jure heli ct Pa is, Ib. ii, cap. xvi. f 16, 
+ Sce chap. xii. 4 153, of this book, 


completed 


) ef 
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completed and perfecked. If they are valid, they have in 
their own nature a er ggg and irrevocable effect: nor have 
we them in view when we inquire whether a treaty be real 
or perſonal. Puffendorf * gives us the following rules to direct us 
in this inquiry“ 1. That the ſucceſſors are bound to obſerve the 
« treaties of peace concluded by their predeceſſors. 2. 'That 
« 2 ſucceſſor ſhould obſerve all the lawful conventions by which 
« his predeceſſor has transferred any right to a third party.” 
This is evidently wandering from the point in queſtion : it is 
only ſaying that what is done with validity by a prince, cannot 
be annulled by his ſucceſſors.— And who doubts it? A treaty of 
peace is in its own nature made with a view to its perpetual du- 
ration: and as ſoon as it is once duly concluded and ratified, 
the affair is at an end; the treaty muſt be accompliſhed on both 
ſides, and obſerved according to its tenour. If it is executed 
upon the ſpot, there ends the buſineſs at once. But if the 
treaty contains engagements for the performance of ſucceſſive 
and reiterated acts, it will ſtill be neceſſary to examine, accord- 
ing to the rules we have laid down, whether it be in this reſpe& 
real or perſonal, - whether the contracting parties intended to 
bind their ſucceſſors to the performance of thoſe acts, or only 
promiſed them for the time of their own reign. In the ſame 
manner, as ſoon as a right is transferred by a lawful convention, 
it no longer belongs to the ſtate that has ceded it ; the affair is 
concluded and terminated. But if the ſucceſſor diſcovers any 
flaw in the deed of transfer, and proves it, he is not to be ac- 
cuſed of maintaining that the convention is not obligatory on 
him, and refuſing to fulfil it ;—he only ſhews that ſuch con- 
vention has not taken place : for a defeHtive and invalid deed is a 
nullity, and to be conſidered as having never exiſted. 
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The third rule given by Puffendorf is no leſs uſeleſs with re- 6193. 


ſpect to this queſtion. It is,“ that if, after the other ally has 
already executed ſomething to which he was bound by virtue 


Treatics 
already ace 


compliſhed 


Hof the treaty, the king happens to die before he has accom- an the one 


* pliſhed in his turn what he had engaged to perform, his ſuc- part. 


* ceſſor is indiſpenſably obliged to perform it. For, what the 
* other ally has executed under the condition of receiving an 
equivalent, having turned to the advantage of the ſtate, or at 
« lealt having been done with that view, it is clear, that if he 
does not receive the return for which he had ſtipulated, he 
then acquires the ſame right as a man who has paid what he 
* did not owe; and 2 the ſucceſſor is obliged to allow 
* him a complete indemnification for what he has done or given, 
* or to make good, on his own part, what his predeceſſor had en- 
* gaged to perform.” All this, I ſay, is foreign to our queſtion. 
If the alliance is rea}, it ſtill ſubſiſts notwithſtanding the death of 
one of the contracting parties; if it is perſonal, it expires with 
them, or either of them (F 183). But when a perſonal alliance 
comes to be diſſolved in this manner, it is quite a different queſ- 


* Law of Nature and Nations, book viii. chap. ix. 5 8, , 
tion 
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tion to aſcertain what one of the allied ſtates is bound to perform, 
in caſe the other has already executed ſomething in purſuance of 
the treaty; and this queſtion is to be determined on very differ. 
ent principles. It is neceſſary to diſtinguiſh the nature of what 
has been done purſuant to the treaty. If it has been any of 
thoſe determinate and Tubſtantial acts which it is uſual with con. 
tracting parties mutually to promiſe to each other in exchan 
or by way of equivalent, there can be no doubt that he who 
has received, ought to give what he has promiſed in return, if 
he would adhere to the agreement, and is obliged to adhere to it; 
if he is not bound, and is unwilling to adhere to it, he ought 
to reſtore what he has received, to replace things in their 
former ſtate, or to indemnify the ally from whom he has re. 
ceived the advantage in queſtion. To act otherwiſe, would be 
keeping poſſeſſion of another's property. In this caſe, the ally 
is in the ſituation, not of a man who has paid what he did not 
owe, but of one who has paid before-hand for a thing that has 
not been delivered to him. But it the perſonal treaty related to 
ny of thoſe uncertain and contingent acts which are to be per- 
| 5h as occaſions offer, — of thoſe promiſes which are not 
obligatory if an opportunity of fulfilling them does not occur,— 
it is only on occaſion likewiſe that the performance of ſimilar 
acts is due in return: and when the term of the alliance is ex- 
ired, neither of the parties remains bound by any obligation, 
In a defenſive alliance, for inſtance, two kings have reciprocally 
promiſed each other a gratuitous aſhilance during the term of 
their lives: one of them is attacked: he is ſuccoured by his ally, 
and dies before he has an opportunity to ſuccour him in his 
turn : the alliance is at an end, and no obligation thence devolves 
on the ſucceſſor of the deceaſed, except indeed that he certainly 
owes a debt of gratitude to the ſovereign who has given a fa- 
lutary aſſiſtance to his ſtate. And we muſt not pronounce ſuch 
an alliance an injurious one to the ally who has given aſſiſtance 
without receiving any. Nis treaty was one of thoſe ſpeculating 
contracts in which the advantages or diſadvantages whoily de- 
p_ on chance : he niight have gained by it, though it has been 
is fate to loſe. 

We might here propoſe another queſtion. The perſonal al- 
liance expiring at the death of one of the allies, if the ſurvivor, 
under an idca that it is to ſubſiſt with the ſucceſſor, fulſils the 
treaty on his part in favour of the latter, defends his country, 
ſaves ſome of his towns, or furniſhes proviſions for his army,—- 
what ought the ſovereign to do, who is thus ſuccoured ? He 
ought, doubtleſs, either to ſuffer the alliance to ſubſiſt, as the 
ally of his predeceſſor has conceived that it was to ſubſiſt (and 
tl. is will be a tacit renewal and extenſion of the treaty )-—or to 
pay for the real ſervice he has received, according to a jult eſti- 
mate of its importance, if he does not chuſe to continue that al- 
liance. It would be in ſuch a caſe as this that we might ſay 
with Puffendorf, that he who has rendered ſuch a __ 

| 25 
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has acquired the right of a man who has paid what he did 
not owe. g | 

The duration of a perſonal alliance being reſtricted to the 5 194. 
perſons of the contracting ſovereigns,—if, from any cauſe what- | ** — 
ſoever, one of them ceaſes to reign, the alliance expires: for they cxpires it 
have contracted in quality of ſovereigns; and he who ceaſes one af the 


g . 5 7 conrract- 
to reign, no longer exiſts as a ſovereign, though he {till lives — 


as a man. ceaſes to 
Kings do not always treat ſolely and directly for their king- reign. 
doms; ſometimes by virtue of the power they have in their $195. 
hands, they make treaties relative to their own perſons, or their 8 
families; and this they may lawfully do, as the welfare of the — 
ſtate is intereſted in the ſafety and advantage of the ſovereign, fal. 
properly underſtood. Theſe treaties are perſonal in their own 
nature, and expire of courſe on the death of the king or the ex- 
tinction of his family, Such is an alliance made for the defence 
of a king and his family. | 
It is aſked, whether ſuch an alliance ſubſiſts with the king and 6796. 
the royal family, when by ſome revolution they are deprived of — 4 
the crown? We have remarked above (F 194), that a perſonal for the de. 
alliance expires with the reign of him who contracted it : but ſence of the 
that is to be underſtood of an alliance formed with the (late, — _ 
and reſtricted, in its duration, to the reign of the contracting family, 
king, But the alliance of which we are now to treat is of 
another nature. Although obligatory on the ſtate, ſince ſhe 
is bound by all the public acts of her ſovereign, it is made di- 
rectly in favour of the king and his family; it would therefore 
be abſurd that it ſhould be diſſolved at the moment when they 
ſtand in need of it, and by the very event which it was intended 
to guard againſt. Beſides, the king does not forfeit the charac- 
ter of royalty merely by the loſs of his kingdom. If he is un- 
juſtly deſpoiled of it by an uſurper, or by rebels, he ſtill preſerves 
hi rights, among which are to be reckoned his alliances. 
But who ſhall judge whether a king has been dethroned lau- 
fully or by i, An independent nation acknowledges no 
judge. It the body of the nation declare that the king has for- 
feited his right by the abuſe he has made of it, and depoſe him, 
they may juſtly do it when their grievances are well ſounded z and 
no other power has a right to cenſure their conduct. The per- 
ſonal ally of this king ought not therefore to aſſiſt him againit 


the nation who have made uſe of their right in depoſing him: 


if he attempts it, he injures that nation. England declared war 
agtinſt Louis XIV. in the year 1688, for ſupporting the intereſts 
of James II. who had been formally depoſed by the nation. The 
ſame country declared war againſt him a ſecond time at the be- 
ginning of the preſent century, becauſe that prince acknowledged 
the ſon of the depoſed monarch, under the title of James III. 
In doubtful caſes, and when the body of the nation has not 
pronounced, or has not pronounced freely, a ſovereign ought na- 
turally to ſupport, and defend an ally; and it is then that the 

| | off voluntary 
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voluntary law of nations ſubliſts between different ſtates. The 
party who have expelled the king, maintain that they have right 
on their fide : the unfortunate prince and his allies flatter them. 
ſelves with having the ſame advantage; and as they have ng 
common judge upon earth, there remains no other mode of 
deciding the conteſt, than an appeal to arms: they therefore en- 
gage in a formal war. | 

Finally, when the foreign prince has faithfully fulfilled his en. 
gagements towards an unfortunate monarch, when he has done, 
in his defence, or to procure his reſtoration, every thing which, 
by the terms of the alliance, he was bound to do, —if his efforts 
have proved ineffectual, it cannot be expected by the dethroned 
prince that he ſhall ſupport an endleſs war in his favour, —that he 
ſhall forever continue at enmity with the nation or the ſovereign 
who has deprived him of the throne. He muſt at length think of 

eace, abandon his unfortunate ally, and conſider him as havin 

himſelf abandoned his right through neceſſity. Thus Louis XIV. 
was obliged to abandon James fl. and to acknowledge king 
William, though he had at firſt treated him as an uſurper. 

The ſame queſtion preſents itſelf in real alliances, and, in ge- 
neral, in all alliances made with a ſtate, and not in particular 
with a king, for the defence of his perſon. An ally ought 
doubtleſs to be defended againſt every invaſion, againſt every fo- 
reign violence, and even againſt his rebellious ſubjects; in the 
ſame manner a republic ought to be defended againſt the enter- 
priſes of one who attempts to deſtroy the public liberty. But 
the other party in the alliance ought to recollect that he is the 
ally and not the judge of the ſtate or the nation. If the nation 
has depoſed her king in form, if the people of a republic have ex- 
pelled their magiſtrates, and ſet themſelves at liberty, or, ei- 
ther expreſsly or tacitly, acknowledged the authority of an u- 


ſurper, to oppoſe theſe domeſtic regulations, or to diſpute their 


juitice or validity, would be interfering in the government of 
the nation, and doing her an injury (ſee FF 54, &c. of this 
book). 'The ally remains the ally of the ſtate, notwithſtanding 
the change that has happened in it. However, if this change 
renders the alliance uſeleſs, dangerous, or diſagreeable to him, 
he is at liberty to renounce it: for he may upon good grounds 
aſſert that he would not have entered into an alliance with that 

nation, had ſhe been under her preſent form of government. 
To this caſe we may alſo apply what we have faid above 
reſpecting a perſonal ally. However juſt the cauſe of that king 
may be, who is expelled from the throne either by his ſubjects 
or by a ſoreign uſurper, his allies are not obliged to ſupport an 
eternal war in his favour. After having made ineffectual efforts 
to reinſtate him, they muſt at length we: bn to their people the 
teſlings of peace; they muſt come to an accommodation with 
the uſurper, and for that purpoſ: treat with him as with a law. 
ful ſovereign. Louis the Fourteenth, finding himſelf exhauſted 
by a bloody and unſucceſsful war, made an offer at ä 
* 783 


* * i. >. at © a «4 Kio 


B. II. Ch. XIII. DISSOLUTION OF TREATIES. 
d 

berg, to abandon his 2 whom he had placed on the 
throne of Spain: and afterwards, when the aſpect of affairs was 
changed, Charles of Auſtria, the rival of Philip, ſaw himſelf, in 
his turn, abandoned by his allies. They grew — of ex- 
hauſting their ſtates in order to put him in poſſeſſion of a crown 
to which they thought him jultly entitled, but which they no 
longer ſaw any probability of being able to procure for him. 


CHAP. XIII. 


Of the Diſſelution and Renewal of Treaties. 
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N alliance is diſſolved at the expiration of the term for 8 198. 
which it had been concluded. This term is ſometimes Expiration 
e 


d, as when an alliance is made for a certain number of years; 


of altiances 
made for 


ſometimes it is uncertain, as in perſonal alliances, whoſe dura- a limited 


tion depends on the lives of the contracting powers. The term time. 


is likewiſe uncertain, when two or more ſovereigns form an alli- 
ance with a view to ſome particular object, as, for inſtance, that 
of expelling a horde of barbarous invaders from a neighbouring 
country, —of reinſtating a ſovereign on his throne, &c. The 
duration of ſuch an alliance depends on the completion of the 
enterpriſe for which it was formed. Thus, in the laſt-men- 
tioned inſtance, when the ſovereign is reſtored, and fo firml 

ſeated on his throne, as to be able to retain the undiſturbed poſ- 


ſeſſion of it, the alliance, which was formed with a ſole view to 


his reſtoration, is now at an end. But, on the other hand, if the 
enterpriſe prove unſucceſsful, the moment his allies are con- 
rinced of the impoſſibility of carrying it into effect, the alhance 
is likewiſe at an end: for it is time to renounce an undertaking 
when it is acknowledged to be impracticable. 


A treaty, entered into for a limited time, may be renewed by & 199. 


the common conſent of the allies, —which conſent may be either 
expreſsly or tacitly made known. When the treaty is expreſsly 
renewed, it is the ſame as if a new one were concluded, in all 
reſpects ſimilar to the former. 

The tacit renewal of a treaty is not to be preſumed upon 
light grounds: for engagements of ſo high importance are well 
entitled to the formality of an expreſs conſent. The preſump- 
tion, therefore, of a tacit renewal muſt be founded on acts of 
ſuch a nature as not to admit a doubt of their having been per- 
formed in purſuance of the treaty. But, even in this caſe, ſtill 
another difficulty ariſes : for, according to the circumſtances and 
nature of the acts in queſtion, they may prove nothing more 
than a ſimple continuation or extenſion of the treaty, Which is 
rery different from a renewal, eſpecially as to the term of du- 
tation. For inſtance, England has entered into a ſubſidiary 

F'{ treaty 


Renew >2l 
of treatics. 
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treaty with a German prince, who is to keep on foot, during ten 
years, a ſtated number, of troops at the diſpofal of that country, 
on condition of receivihg from her a certain yearly fum. The 
ten years being expired, the king of England cauſes the ſum i. 
pulated for one year to be paid: the ally receives it: thus the 
treaty is indeed tacitly continued for one year; but it cannot be 
ſaid to be renewed ; for the tranſaction of that year does not im- 
poſe an obligation of doing the fame thing for ten years ſuc. 
ceſſively. But ſuppoſing a ſovereign has, in conſequence of an 
agreement with a neighbouring ſtate, paid her a million of mo- 
ney for permiſſion to keep a garrifon in one of ber {hong 
holds during ten ycars, —if, at the expiration of that term, the 
lovereign, inſtead of withdrawing bis garriſon, makes his ally a 
tender of another million, and the latter accepts it, the treaty Is, 
1 this caſe, tacitly renewed, 

When the term for which the treaty was made is expired, 
each of the atlies is perfectly free, and may conſent or refuſe to 
renew it, as he thinks proper. It muſt, however, be confeſſed, 
that, if one of the parties, who has almoſt ſingly reaped all the 
advantages of the treaty, ſhould, without juſt and ſubſtantial rea- 
ſons, refuſe to renew it now that he thinks he will no longer 
ſtand in nerd of it, and foreſces the time approaching when 
his ally may derive advantage from it in turn,— ſuch conduct 
would be diſhonourable, inconſiſtent with that generoſity which 
ſhould characteriſe ſovereigns, and widely diſtant from thoſe ſen- 
timents of gratitude and friendſhip that are due to an old and 
faithful ally. It is but too common to ſee great potentates, 

hen arrived at the ſummit of power, neglect thoſe who haye 
aſſiſted them in attaining it. 

£20, Treatics contain promiſes that are perſc and reciprocal. If 
How atrea- one of the allies fails in his engagements, the other may compel 
Ns him ta fulfil them: a perfect promiſe confers a right to do fo, 
violar«d by But if the latter has no other expedient than that of arms to force 
one of the his ally to the performance of his promiſes, he will ſometime; 
3 find it more eligible to cancel the promiſes on his own fide allo, 
4 and to diffolve the treaty. He has undoubtedly a right to do 
this, ſince his promiſes were made only on condition that the ally 
ſhould on his part execute every thing which he had engaged to 
perform. The party, therefore, who is offended or injured in 
thoſe particulars which conſtitute the baſis of the treaty, is at li- 
berty to chuſe the alternative of either compelling a ſaithleſs ally 
to fulfil his engagements, or of declaring the treaty diſſolved by 
his violation of it. On ſuch an occaſion, prudence and wiſe po- 

licy will point out the line of conduct to be purſucd. 
9 207. But when there exiſt between allies two or more treaties, diſ- 
The viola- ferent from and independent of each other, the violation of onc 
tion of ove of thoſe treaties does not directly diſengage the injured party 


ticaty does . , 5 
not cance) from the obligations he has contracted in the others: for the 


auother. promiſes contained in theſe, do not depend on thoſe included in 


the violated treaty. But the offended ally may, on che breach of 
One 
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one treaty by the other party, threaten him with a renunciation, 
on his own part, of all the other treatjes by which they are 
united, —and may put his threats in execution if the other diſ- 
regards them. For if any ane wreſts or with-holds from me my 
right, I may, in the ſtate of nature, in order to oblige him to do 
mo juſtice, to uniſh him, or to indemnify myſelf, deprive him 
alſo of ſome of his rights, or ſeize and detain them till I have ob- 
tained complete ſatisfaction. And if recourſe is had to arms in 
order to obtain ſatisfaction for the infringement of that treaty, 
the offended party begins by (tripping his enemy of all the rights 
which had accrued to him from the different treaties ſubſiſting 
between them: and we ſhall fee, in treating of war, that he may 


do this with juſtice. 
Some writers * would extend what we have juſt ſaid to the dif- 
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g 202, 


The vi la- 


ſerent articles of a treaty which have no connection with the arti- tion of one 
cle that has been violated, ſay ing we ought to conſider thoſe ſeve- article in a 
ral articles as ſo many diſtinct treaties concluded at the ſame time. treaty may 


They maintain therefore, that if either of the allies violates one 
article of the treaty, the other has not immediately a right to 
cancel the entire treaty, but that he may either refuſe, in his 
turn, what he had promiſed with a view to the violated article, 
or compel his ally to fulfil his promiſes if there ſtill remains a 
poſſibility of fulfilling them, —if not, to repair the damage; and 
that for this — he may threaten to renounce the entire 
treaty,—a menace which he may lawfuily put in execution, if it 
be diſregarded by the other. Such undoubtedly is the conduct 
which prudence, moderation, the love of peace, and charity 
would commonly preſcribe to nations, Who will deny this, and 
madly aſſert that ſovercigns are allowed to have immediate re- 
courſe to arms, or even to break every treaty of alliance and 
friendſhip, for the leaſt ſubject of complaint ? But the queſtion 
here turns on the ſimple right, and not on the meaſures which 
are to be purſued in order to obtain juſtice; and the principle 
upon which thoſe writers ground their deciſion, appears to me 
utterly indefenſible. We cannot conſider the ſeveral articles of 
the ſame treaty as ſo many diſtinct and independent treaties : for 
though we do not ſee any immediate connection between ſome 
of thoſe articles, they are all connected by this common relation, 
viz. that the contracting powers have agreed to fome of them 
in conſideration of the others, and by way of compenſation. 
I would perhaps never have conſented to this article, if my ally 
had not granted me another, which in its own nature has no re- 
lation to it. Every thing, therefore, which is comprehended in 
the ſame treaty, is of the ſame force and nature as a reciprocal 
promile, unleſs where a formal exception is made to the contrary. 
Grotius very properly obſerves that © every article of a treaty 


carries with it a condition, by the non-performance of which, 
the treaty is wholly cancelledt.”” He adds that a claule is ſome- 


See Wo'fius, Jus Gent. 5 432- 
} Grotius de Jure Belli et Pacis, lib, ii. cap. xv. $ 15» ; 
| P 4 times 


cancel tlic 


whole. 
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times inſerted to the ſollowing effect, viz. “ that the violation 
« of any one of the articles ſhall not cancel the whole treaty,” 
in order that one of the parties may not have, in every flipht 
offence, a pretext for receding from his engagements. This 
precaution is 3 prudent, and very conformable to che 
care which nations ought to take of preſerving peace, and ren. 
dering thcir alliances durable. 

8 202, In the fame manner as a perſonal treaty expires at the death of 
The tiny the king who has contracted it, a real treaty is diſſolved, if one 
incal ner of the allied nations is deſtroyed,—that is to ſay, not only if the 
tion ot one men who compoſe it happen all to periſh, but alſo if, from aay 
of the cou- cauſe whatſoever, it loſes its national quality, or that of a po- 
— litical and independent ſociety. Thus when a ſtate is deſtroyed 

and the pcople are diſperſed, or when they are ſubdued by a con- 
queror, all their alliances and treaties fall to the ground with the 
public power that had contracted them. But it is here to be 
obſerved, that treaties or alliances which impoſe a mutual 
obligation to perform certain acts, and whoſe exiſtence conſe- 
quently depends on that of the contracting powers, are not to 
be confounded with thoſe contracts by which a perfect right 
is once for all acquired, independent of any mutual perform- 
ance of ſubſequent acts. If, for inſtance, a nation has for- 
ever ceded to a neighbouring prince the right of fiſhing in a 
certain river, or that of kceping a garriſon in a particular for- 
treſs, that prince docs not loſe his rights, even though the 
nation, from whom he has reccived them, happens to * ſub- 
dued, or in any other manner ſubjected to a foreign dominion. 
His rights do not depend on the preſervation of that nation: 
ſhe had alienated them; and the conqueror by whom ſhe has 
been ſubjugated can only take what bclonged to her. In the 
ſame manner, the debts of a nation, or thoſe for which the 
ſovereign has mortgaged any of his towns or provinces, are not 
cancelled by conqueſt. The king of Pruſſia, on acquiring Sileſia 
by conqueſt and by the treaty of Breſlau, took upon himſelf 
the debts for which that province ſtood mortgaged to ſome 
Engliſh merchants. In fad, his conqueſt extended no further 
than the acquiſition of thoſe rights which the houſe of Auſtria 
had poſſeſſed over the country; and he could only take poſſeſſion 
of Sileſia, ſuch as he found it at the time of the conqueſt, 
with all its rights and all its burthens. For a conqueror to 
refule to pay the debts of a country he has ſubdued, would be 
robbing the creditors, with whom he is not at war. 

104. Since a nation or a ſtate, of whatever kind, cannot make 
— 7g any treaty contrary to thoſe by which ſhe is actually bound 
that has ( 165), ſhe cannot put herſeif under the protection of ano- 
afterwards ther ſtate, without reſerving all her alliances, and all her ex- 
an nor wag iſting treaties, For the convention by which a ſtate places 
protection herſelf under the protection of another ſovereign, is a treaty 
ol another. (F 175) ; if ſhe does it of her own accord, ſhe ought to do it 

in ſuch a manner, that the new treaty may involve no in- 


fringement 
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fringement of her pre-exiſting ones. We have ſeen ( 176) 


what rights a nation derives, in a caſe of neceſlity, from the duty 
of ſelf-preſervation. 

The alliances of a nation are therefore not diſſolved when ſhe 
uts herſelf under the protection of another ſtate, unleſs they 
be incompatible with the conditions of that protection. The 
ties by which ſhe was bound to her former allies {till ſubſiſt, 
and thoſe allies ſtill remain bound by their engagements to 
her, as long as ſhe has not put it out of her power to fulfal 
her engagements to them. 

When necellity obliges a people to put themſelves under the 
rotection of a foreign power, and to promile him the aſſiſtance 
of their whole force againſt all opponents whatſoever, without 
excepting their allies, their former alliances do indeed ſubſiſt, 
ſo far as they are not incompatible with the new treaty of 
protection. But if the caſe ſhould happen, that a former ally 
enters into a war with the protector, the protected (tate will 
be obliged to declare for the latter, to whom ſhe is bound by 
cloſer ties, and by a treaty which, in caſe of colliſion, is pa- 
ramount to all the others, Thus the Nepeſinians having been 
obliged to ſubmit to the Etrurians, thought themſelves after- 
wards bound to adhere to their treaty of ſubmiſſion or capi- 
tulation, preferably to the alliance which had ſubſiſted between 
them and the Romans: poſiquam dcditionis, quam ſocietatis, fides 
ſanctiar erat, ſays Livy *. 
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Finally, as treaties are made by the mutual agreement of the 5 206. 


reatics 


parties, they may alſo be diſſolved by mutual conſent, at the free — — 
will of the contracting powers. And even though a third party hy mutual 
thould find himſelf intereſted in the prefervatien of the treaty, conſent. 


and ſhould ſuſfer by its diſſolution, — yet, if he had no ſhare in mak- 
ing ſuch treaty, and no direct promiſe had been made to him, 
thoſe who have reciprocally made promiſes to each other, which 
eventually prove advantageous to that third party, may alſo re- 
ciprocally releaſe each other from them, without conſulting 
him, or without his having a right to oppoſe them. Two mo- 
narchs have bound themſelves by a mutual promiſe to unite their 


forces for the defence of a neighbouring city : that city derives. 


advantage from their aſſiſtance z but the has no right to it; and as 
ſoon as the two monarchs think proper mutually to diſpenſe with 
their engagements, ſhe will be deprived of their aid, but can 
have no reafon to complain on the occaſion, ſince no promiſe had 
been made to her. 


* Lib. vi. cap. z. 
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CHAP. XIV. 


Of other public Conventions, F thaſe that are made by ſubordinate 
Pawers,—particularly of the Agreement called in Latin Spon— 
fio,—and of Conventions of Soverciyns with private Perſons, 


HE public compacts, called conventions, articles of agree. 


ment, &c. when they are made between ſovereigns, diſſer 


from treaties only in their object (F 153). What we have ſaid 
of the validity of treaties, of their execution, of their diſſolution, 
and of the obligations and rights that flow from them, is all ap- 
plicable to the various conventions which ſovercigns may con- 
clude with each other. Treaties, conventions, and agreements, 
are all public engagements, in regard to which there is but one 
and the ſame right, and the fame rules. We do not here wiſh to 
diſguſt the reader by unneceſſary repetitions : and it were equally 
unneceſſary to enter into an enumeration of the various kinds of 
theſe conventions, which are always of the ſame nature, and dif- 
ter only in the matter which conſtitutes their object, 

But there are public conventions made by ſubordinate powers, 
in virtue either of an expreſs mandate ſrom the ſovereign, cr of 
the authority with which they are inveſted by the terms of their 
commiſſion, and according as the nature of the aſfaits with which 
they are intruſted, may admit or require the exerciſe of that 
authority. 

The appellation of i»/er:2r or ſubordinate powers is given to 
public perſons who exerciſe ſome portion of the ſovereignty in 
the name and under the authority of the ſovereign : ſuch are ma- 
giſtrates eſtabliſhed for the adminiſtration of jultice, generals of 
armies, and miniſters of ſtate. | 

When, by an expreſs order from their ſovereign on the parti- 
cular occaſion, and with ſufficient powers derived from him for 
the purpoſe, thoſe perſons form a convention, ſuch convention 
is made in the name of the ſovereign himſelf, who contracts by 


the mediation and miniſtry of his delegate or proxy: this is the 


caſe we have mentioned in 8 156. 

But public perſons, by virtue of their office, or of the commil- 
ſion given to them, have alſo themſelves the power of making 
conventions on public affairs, exerciſing on thoſe occaſions the 
right and authority of the fovereign by whom they are commil- 
ſtoned. There are two modes in which they acquire that 
power :—it is given to them in expreſs terms by the ſovereign; 
or it is naturally derived from their commiſſion itfelf,—thc 
nature of the affairs wrth which theſe perſons are intruſted, 
requiring that they ſhould have a power to make ſuch con- 
ventious, eſpecially in caſes where they cannot await the _=— 

ders 
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ders of their ſovereign. Thus the governor of a town, and the 

eneral who beſieges it, have a power to fettle the terms of ca- 
pitulation : and whatever agreement they thus form within the 
terms of their commiſſion, is obligatory on the {tate or fovereign 
who has inveſted them with the power by which they conclude 
it, As conventions of this nature take place principally in war, 
we ſhall treat of them more at large in Book III. 

If a public perſon, an embaſſador, or a general of an army, ex- 


2 


& 20. 


cceding the bounds of his commiſſion, concludes a treaty or a Treatiey 


convention without orders from the ſovereign, or without being 
authoriſed to do it by virtue of his office, the treaty is null, 


concluded 
by a pub- 
I'c perf on, 


9 


as being made without ſuſſicient powers (F 157): it cannot be- without or- 


come valid without the expreſs or tacit ratification of the ſove- 
reign. The expreſs ratification is a written deed by which the 


ſovereign approves the treaty, and engages to obſerve it. The without 
facit ratification is implied by certain ſteps which the ſovereign is {cient 


jultly preſumed to take only in purſuance of the treaty, and whic 
he could not be ſuppoſed to take without conſidering it as con- 
cluded and agreed upon. Thus, on a treaty of peace being 
hgned by public miniſters who have even exceeded the orders 
of their ſovereigns, if one of the ſovereigns cauſes troops to 
paſs on the footing of friends through the territories of his re- 
conciled enemy, he tacitly ratiſies the treaty of peace. But if, 
by a reſervatory clauſe of the treaty, the ratification of the ſove- 
reign be required, —as ſuch refervation is uſually underſtood to 
imply an expreſs ratification, it is abſolutely requiite that the 
. be thus expreſoly ratiited before it can acquire its full 
orce. 


h powers, 


By the Latin term, ſponſio, we expreſs an agreement relating to 8 209. 


ders trom 
the ſove- 
re ign, or 


aFairs of ſtate, made by a public perſon, who exceed: the bounds The agrre- 
ec ment called 


of his commiſſion, and acts without the orders or command of 7 


the fovereign. The perſon who treats for the itate in this man- 
ner without being commiſſioned for the purpoſe, promiſes of 
courſe to uſe his endeavours for prevailing on the ſtate or ſove- 
reign to ratify the articles he has agreed to: otherwiſe his engage- 
ment would be nugatory and illufive. 'The foundation of this 
agreement can be no other, on either ſide, than the hope of 
luch ratification. 

The Roman hiſtory furniſhes us with yarious inſtances of ſuch 
agreements :—the one that firſt arreſts our attention is that which 
was concluded at the Furce Caudinz,—the molt famous in- 
ſtance on record, and one that been diſcuſſed by the moſt cele- 
brated writers. The conſuls Titus Veturius Calvinus and Spu- 
rius Poſtumius, with the Roman army, being incloſed in the de- 
files of the Furcz Caudinz without hope of eſcaping, concluded 
a ſhameful agreement with the Samnites, —informing them, bow- 
ever, that they could not make a real public treaty ( fadus) with- 
out orders from the Roman people, without the feczales, and the 
ceremonies conſecrated by cuſtom. The Samnite general con- 


tented himſelf with cxacting a promiſe from the conſuls and 
principal 


220 OTHER PUBLIC CONVENTIONS, &c. B. II. Ch. Uv. 


principal officers of the army, and obliging them to deliver him 
fix hundred hoſtages; after which, having made the Roman 
troops lay down their arms, and obliged them to paſs under the 
yoke, he diſmiſſed them. The ſenate, however, refuſed to ac. 
cede to the treaty, - delivered up thoſe who had concluded it to 
the Samnites, who refuled to receive them, —and then thought 
themſelves free from all obligation, and ſcreened from all re- 
proach “. Authors have entertained very different ſentiments 
of this conduct. Some aſſert, that if Rome did not chuſe to ra- 
uiſy the treaty, ſhe ouglit to have replaced — in the ſame fi. 
tuation they were in before the agreement, by ſending back 
the whole army to their encampment at the Furcæ Caudinæ; 
and this the Samnites alſo inſiſted upon. I confeſs that I am not 
entirely ſatished with the reaſonings 1 have found on this queſ. 
tion, even in authors whoſe eminent ſuperiority I am in other re- 
ipects fully inclined to acknowledge. Let us therefore endea- 
vour, with the aid of their obſervations, to ſet the aſſair in a 
new light. 


$21c. Ir preſents two queſtions, — firſt, what is the perſon bound to 
en not do, who has made an agreement ( /pan/or), if the ſtate diſavows 
not noun . . 


by fuch an it? —Secondly, what is the ſtate bound to do? But, previous to 
2gieement, the diſcuſhon of theſe queſtions, it is neceſſary to obſerve, with 
Grotius +, that the ſtate is not bound by an agreement of that 
nature. This is manifeſt, even from the definition of the agree- 
ment called /pon/is. The ſtate has not given orders to conclude 
it: neither has the in any manner whatever conferred the neceſ- 
ſary powers for the purpoſe: ſhe has neither expreſsly given 
them by her injunctions or by a plenipotentiary commithon, nor 
tacitly, by a natural or neceſſary conſequence of the authority 
intruſted to him who makes the agreement ( /pon/or:). The ge- 
neral of an army has, indeed, by virtue of his commiſſion, a 
power to enter, as circumſtances may require, into a private con- 
vention, —a compact relative to himſelf, to his troops, or to the 
occurrences of war: but he has no power to conclude a treaty of 
peace. He may bind himſelf, and the troops under his com- 
mand, on all the occaſions where his functions require that he 
ſhould have the power of treating; but he cannot bind the ſtate 
beyond the extent of his — il 
Xe Let us now ſee to what the perſon promiſing ( /por/or) is 
» what bound, when the ſtate diſa th nt. We ought not 
the. prof. bound, when the ſtate diſavows the agreement. e ought ne 
«ris bud here to deduce our arguments from the rules which obtain 
when it 1s between private individuals under the law of nature: for the na- 
dulv d ture of the things in queſtion, and the fituation of the contract- 
ing parties, neceſſarily make a difference between the two caſes. 
It is certain that, between individuals, he who purely and ſimply 
promiſes what depends on the will of another, without being au- 
thoriſed to make ſuch promiſe, is obliged, if the other diſavows 
the tranſaction, to accompliſh himſelf what he has promiſed, — 


# Livy, lib. ix. 7 De Jure Belli & Pacis, lib, ii. cap. xv. C 16. 
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to 
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to give an equivalent, — to reſtore things to their former ſtate, — 
or, finally, to make full compenſation to the perſon with whom 
he has treated, according to the various circumſtances of the 
caſe, His promiſe ( /ponfro) can be underſtood in no other 
light. But this is not the caſe with reſpeCt to a public per- 
{on, who, without orders and without authority, engages for 
the performance of his ſovereign. The queſtion in ſuch caſe 
relates to things that infinitely ſurpaſs his power and all his fa- 
culties,—things which he can neither execute himſelf, nor cauſe 
to be executed, and for which he cannot offer either an equi- 
valent or a compenſation in any wiſe adequate: he is not even 
at liberty to give the enemy what he has promiſed, without au- 
thority : finally, it is equally out of his power to reſtore things 
entirely to their former ſtate. The party who treats with him 
cannot expect an _ of this nature. If the promiſer has 
deceived him by aying e was ſufficiently authoriſed, he has a 
right to puniſh him, But if, like the Roman conſuls at the Fur- 
cx Caudinz, the promiſer has acted with ſincerity, informing 
him that he had not a power to bind the ſtate by a treaty, — 
nothing elſe can be preſumed, but that the other party was will- 
ing to run the riſk of making a treaty that muſt become void, if 
not ratified, —hoping that a regard for him who had promiſed, 
and for the hoſtages, would induce the ſovereign to ratify what 
had been thus concluded. If the event deceives his hopes, he 
can only blame his own imprudence. An eager deſire of ob- 
taining peace on advantageous conditions, and the temptation of 
ſome preſent advantages, may have been his only inducements 
to make ſo hazardous an agreement. This was judiciouſly ob- 
ſerved by the conſul Poſtumius himſelf, after his return to Rome. 
In his ſpeech to the ſenate, as given to us by Livy, “ Your gene- 
* rals, ſaid he, and thoſe of the enemy, were equally guilty of 
« imprudence,—we, in incautiouſly involving ourſeves in a dan- 
«* gerous ſituation, —they, in ſuffering a victory to eſcape them, 
Hof which the nature of the ground gave them a certainty, — 
* {till diſtruſting their own advantages, and haſting, at any price, 
to diſarm men who were ever formidable while they had arms 
in their hands. Why did they not keep us ſhut up in our 
* camp? Why did they not ſend to Rome, in order to treat 
for peace, on ſure grounds, with the ſenate and the people?“ 

It is manifeſt that the Samnites contented themſelves with 
the hope that the engagement which the conſuls and principal 
officers had entered into, and the deſire of ſaving fix hundred 
knights, left as hoſtages, would induce the Romans to ratify the 
agreement,—confidering, that, at all events, they ſhould ſtill have 
thoſe ſix hundred hoſtages, with the arms and baggage of the ar- 
my, and the vain, or rather, as it is- proved by its conſequences, 
the fatal glory, of having made them paſs under the yoke. 

Under what obligation then were the conſuls, and all the 
others who had joined with them in the promiſe ( /pon/ores) ? 


They themſelves judged that they ought to be delivered up * 
the 
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the Samnites. This was not a natural conſequence of the a 
ment / ſpenſionis); and from the obſervations above made, it 
does not appear that a general in ſuch circumſtances, havin 
promiſed things which the promiſee well knew to be out of his 
power, is obliged, on his promiſe being diſavowed, to ſurrender 
his own perſon by way of compenſation. But as he has a power 
exprelsly to enter into ſuch an engagement, which lies fairly 
within the bounds of his commiſſion, the cuſtom of thoſe times 
had doubtleſs rendered ſuch engagement a tacit clauſe of the 2. 
greement called /ps1/7o, fince the Romans delivered up all the 
ponſeret, all thole who had promiſed :—this was a maxim of 

their yecial dar ®, 

If the /p2nr/5r has not expreſsly engaged to deliver himſelf up, 
and if eſtabliſhed cuitom does not lay him under an obligation to 
do ſo, it would ſeem that he is bound to nothing ſurther by his 
promiſe than honellt]lv to endeavour by every lawful means to in. 
duce the ſovereign to ratify what he has promiſed : and there 
cannot exiſt a doubt in the caſe, provided the treaty be at all e- 
quitable, advantageous to the ſtate, or ſupportable in conſidera. 
tion of the misfortune ſrom which it has preferved her. But io 
ſet out with the intention of making a treaty the inſtrument to 
ward off a deadly blow from the ſtate, and ſoon after to adviſe 
the ſovereign to refuſe his ratification, not becauſe the treaty is 
inſupportable, but becauſe an advantage may be taken of its hay- 
ing been concluded without authority, —fuch a proceeding would 
undoubtedly be a fraudulent and ſhameful abut: of the faith of 
treaties. But what muſt the general do, who, in order to fave 
his army, has been forced to conclude a treaty that is detrimen- 
tal or diſhonourable to the ſtate ? Mult he adviſe the ſovereign 
to ratify it? He will content himſelf with Jaying open the mo- 
tives of his conduct, and the neceſſity that obliged him to treat; 
he will ſhew, as Poſtumius did, that he alone is bound, and that 
he conſents to be diſowned and delivered up for the public ſafety. 
If the enemy are deceived, it is through their own folly. Was 
the general bound to inform them, that, in a!l probability, his 
promiſes would not be ratified? It would be too much to re- 
quire this of him. In ſuch a caſe, it is ſufficient that he does 
not impoſe on the enemy by pretending to more extenſive powers 
than he really poſſeſſes, but contents himſelf with embracing the 
overtures which they make to him, without on his ſide holding 
forth any deluſive hopes to decoy them into a treaty. It is the 
enemy's buſineſs to take all poſſible precautions for their own ſe- 
curity : if they neglect them, why thould not the general avail 
himſelf of their imprudence, as of an advantage preſented to him 
by the hand of fortune? + It is ſhe, ſaid Poſtumius, who has 


I have ſaid in my preface, that the fecial law of the Romans was their law of 
war, The co lege of the feciales were conſulted on the cauſes that might autho- 
rue the nation to engaye in a war, and on the queſtions to which it gave riſe. They 
had allo the care of the ceremonies on the declaration of war, and on conc'uding 
treaties of prace The fecia!cs were likewiſe conſulted, and their agency employ- 
ed, iu all public treaties, 

« ſaved 
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« ſaved our army after having put it in danger. The enemy's 
« head was turned in his proſperity; and his advantages have 
« heen no more to him than a eafune dream.“ 

If the Samnites had only required of the Roman generals and 
army ſuch engagements as the nature of their ſituation, and their 
commiſſion, empowered them to enter into, —if they had obliged 
them to ſurrender themſelves priſoners of war, —or if, from their 
inability to hold them all priſoners, they had diſmiſſed them upon 
their promiſe not to bear arms againſt them for ſome years, in 
caſe Rome ſhould refuſe to ratify the peace, -the agreement 
would have been valid, as being made with ſufficient powers; 
and the whole army would have been bound to obſerve it ; for it 
is 2bſolutely neceſſary that the troops, or their officers, ſhould 
have a power of entering into a contract on thoſe occaſions, and 
upon that footing. This is the caſe of capitulations, of which we 
ſhall ſpeak in creating of war. 

If the promiler has made an equitable and honourable conven- 
tion, on an affair of ſuch a nature, that, in caſe the convention 
be diſallowed, he {till has it in his own power to indemnify 
the party with whom he has treated, —he is preſumed to have 

ſonally pledged himſelf for ſuch indemnification j and he is 
found to make it, in order to diſcharge his promiſe, as did Fabius 
Maximus in the inſtance mentioned by Grotius *. But there are 
occaſions when the ſovereign may forbid him to act in that man- 
ner, or to gire any thing to the enemies of the ſtate. 

We have ſhewn, that a ſtate cannot be bound by an agreement 6 212. 
made without her orders, and without her having granted any Je what 

. a the loves 

wer for that purpoſe. But is ſhe abſolutely free from all ob- ein is 
ky That is the point which now remains for us to exa- bound. 
mine. If matters as yet continue in their original fituation, the 
ſtate or the ſovereign may ſimply diſavow the treaty, which is 
of courſe done away by ſuch ditavowal, and becomes as perfect a 
nullity as if it had never exiſted. But the ſovereign ought to 
make known his intentions as ſoon as the treaty comes to his 
knowledge; not indeed that his Glence alone can give validity to 
a convention which the contracting parties have agreed not to 
conſider as valid without his approbation; but it would be a 
breach of good-faith in him to ſuſſer a ſufficient time to elapſe 
tor the other party to execute on his ſide an agreement which he 
himſelf is determined not to ratiſy. 

If any thing has already been C ne in conſequence of the a- 
preement,—il the party, who has treated with the /pox/or, has on : 
his fide fulfilled his engagements either in the whole or in part, — 
is the other party, on difavowing the treaty, bound to indemniſy 
him, or reſtore things to their former ſituation, or is he al.owed 
to reap the fruits of the treaty, at the ſame time that he refuſes 


Lib. ii. chap. xv. $ 16. Fabius Maximus having concluded an agreement with 
the enemy which the ſenate diſapproved, {14 a picce of land. for which h- received 
two hundred thouſand ſeſterces, in 9rGer to make good his promile. It related to the 
mn of the pril.ncrs, Aurel. Viktor, de Vitis Uiluſke, Plutarch's life of Favivs 

aximus. 


to 
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to ratify it ? We ſhould here diſtinguiſh the nature of the thingy 
that have been executed, aud that of the advantages which have 
thence accrued to the ſtate. He who, having treated with 3 
public perſon not furniſhed with ſufficient powers, executes the 
agreement on his fide without waiting for its ratification, is 
guilty of imprudence, and commits an egregious error, into 
which he has not been led by the ſtate with which he ſuppoſe 
he has contracted. If he has given up any part of his property, 
the other party is not juſtiſiable in taking advantage of his folly, 
and retaining poſſeſſion of what he has ſo given. Thus, when 
a ſtate, thinking ſhe has concluded a peace with the enemy's ge. 
neral, has in conſequence delivered up one of her ſtrong places, 
or given a ſum of money, the ſovereign of that general is un- 
doubtedly bound to reſtore what he has received, if he does not 
chuſe to ratiſy the agreement. To act otherwiſe would be en- 
riching himſelf with another's property, and retaining that pro- 
perty without having any title to it, | 
But if the agreement has given nothing to the ſtate which ſhe 
did not before poſſeſs, —if, as in that of the Furcæ Caudinæ, the 
advantage ſimply conſiſts in her eſcape from an impending dan- 
ger, her preſervation from a threatened loſs, — ſuch advantage is 
a boon of fortune, which ſhe may enjoy without ſcruple. Who 
would refuſe to be ſaved by the folly of his enemy? And who 
would think himſelf obliged to indemnify that enemy for the ad- 
vantage he had ſuffered to eſcape him, when no fraud had been 
uſed ro induce him to forego that advantage ? T he Sammites pre- 
tended, that if the Romans would not ratify the treaty made by 
their conſuls, they ought ro ſend back the army to the Furcz 
Caudinx, and reſtore every thing to its former ſtate, Two tri- 
bunes of the people, who had been in the number of the en- 
ſores, and withed to avoid being delivered up, had the aſſurance 
to maintain the ſame doctrine ; and ſome authors have declared 
themſelves of their opinion. What! the Samnites take advan- 
tage of conjunctures in order to give law to the Romans, and to 


_ wreſt from them a ſhameful treaty,—they are ſo imprudent as to 


treat with the conſuls who exprelsly declare themſelves. unau- 
thoriſed to contract for the {tate,—they ſuffer the Roman army 
to eſcape, after having covered them with infamy,—and ſhall not 


the Romans take advantage of the folly of an enemy ſo void of 


generoſity ? Muſt they either ratify a ſhameful treaty, or reſtore 
to that enemy all thoſe advantages which the ſituation of the 
— had given him, but which he had loſt merely _ 
is own folly? Upon what principle can ſuch a deciſion 
founded? Had Rome promiſed any thing to the Samnites ? had 
ſhe prevailed upon them to let her army go, previous to the ra- 
tification of the agreement made by the conſuls ? If ſhe had re- 


ceived any thing in conſequence of that agreement, ſhe would have 


been bound to reſtore it, as we have already ſaid, becauſe ſhe 
would have poſſefſed it without a title, on declaring the treaty 
null. But ſhe had no ſhare in the conduct of her enemies: ſhe 
did not contribute to the egregious blunder they had committed; 


andꝰ 
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and ſhe might as juſtly take advantage of it, as generals in war do 
of the miſtakes of an unſkilful opponent. Suppoſe a conqueror, 
after having concluded a treaty with miniſters who have expreſs- 
y reſerved the ratification to their maſter, ſhould have the im- 
ence to abandon all his conqueſts without waiting for ſuch 
ratification, -muſt the other, with a fooliſh generoſity, invite 
him back to take poſſeſſion of them again, in caſe the treaty be 
not ratified ? 
I confeſs, however, and freely acknowledge, that if the ene- 


my who ſuffer an entire army to eſcape on the faith of an agree- 


ment concluded with the general, who is unprovided with ſuf- 
ficient powers, and a ſimple /pon/or,—I confeſs, I ſay, that if 
the enemy have behaved generouſly, —if they had not availed 
themſelves of their advantages to dictate ſhameful or too ſevere 
conditions, — equity requires that the ſtate ſhould either ratify 
the agreement, or conclude a new treaty on jult and reaſonable 
conditions, abating even of her pretenſions as far as the public 
welfare will allow. For we ought never to abuſe the generoſity 
and noble confidence even of an enemy. Puffendorf * thinks 
that the treaty at the Furcz Caudinæ contained nothing that 
was too ſevere or inſupportable. That author ſeems to make 
no great account of the ſhame and ignominy with which it 
would have branded the whole republic. He did not ſee the full 
extent of the Roman policy, which would never permit them, 
in their greateſt diſtreſſes, to accept a thameful treaty, or even 
to make peace on the footing of a conquered nation :—a ſublime 
policy, to which Rome was indebted for all her greatneſs. 

Finally, let us obſerve, that, when the inferior power has, with- 
out orders, and without authority, concluded an equitable and 
honourable treaty, to reſcue the {tate from an imminent danger, 
—if the ſovereign afterwards, on fecing himſelf thus delivered, 
ſhould refuſe to ratiſy the treaty, not becauſe he thinks it a diſ- 
advantageous one, but merely through a wiſh to avoid perform- 
ing thoſe conditions which were annexed as the price of his de- 
liverance, he would certainly act in oppoſition to all the rules of 
honour and equity. This would be a caſe in which we might 
wpply the maxim, ſummum jus, ſumma injuria. 

o the example we have drawn from the Roman hiſtory, let 
us add a famous one taken from modern hiſtory. The Swils, diſ- 
ſatisfied with France, entered into an alliance with the emperor 
againſt Louis XII. and made an irruption into Burgundy, in the 
year 1513. They laid fiege to Dijon. La Trimouille, who com- 
manded in the place, fearing that he ſhouid be unable to fave it, 
treated with the Swiſs, and, without waiting for a commiſſion 
from the king, concluded an agreement, by virtue of which the 
king of France was to renounce his pretenſions to the duchy of 
Milan, and to pay the Swiſs, by ſettled inſtalments, the ſum of 
lix hundred thouſand crowns ; whereas the Swiſs, on their fide, 


®. Jus Nat, et Geat, lib. vii. cap. ix. 5 12. 
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promiſed 
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promiſed nothing further than to return home to their own 
country,—thus remaining at liberty to attack France again, if 
they thought proper. They received hoſtages, and departed, 
The king was very much diffatisfied with the treaty, though it 
had —. Dijon, and reicued the kingdom from an imminent 
and alarming danger; and he refuſed to —_ it “. It is certain 
that La Trimouille had exceeded the powers he derived from his 
commiſſion, eſpecially in promiſing that the king ſhould re. 
nounce the duchy of Milan. It is probable indeed that his only 

view was to rid himſelf of an enemy whom it was leſs difficult to 
over-reach in negotiation than to ſubdue in battle. Louis wx 
not obliged to ratiſy and execute a treaty concluded without or. 
ders and without authority ; and if the Swiſs were deceived, they 
could only blame their own imprudence. But as it manifeſtly 
appeared that La 'Trimouille did not behave towards them with 
candor and honeſty, ſince he had deceived them on the ſubject of 
the hoſtages, by giving, in that character, men of the meaneſt 
rank, inſtead of four of the molt diſtinguiſhed citizens, as he hid 
promiſed t, — the Swiſs would have been juſtifiable in refuſing 
to make peace without obtaining ſatisfaction for that act of per- 
fidy, cither by the ſurrender of him who was the author of it, or 
in ſome other manner. 

$ 273. The promiſes, the conventions, all the private contracts of the 
—_— t ſovereign, are naturally ſubject to the ſame rules as thoſe of pri- 
th» ſove- vate perſons. If any difficulties ariſe on the ſubject, it is equally 
reign. conformable to the rules of decorum, to that delicacy of ſenti- 

ment which ought to be particularly conſpicuous in a ſovereign, 
and to the love of juſtice, to cauſe them to he decided by the 
tribunals of the ſtate. And ſuch indeed is the practice of all 
civiliſed ſtates that are governed by ſettled laws. 

& 214. The conventions and contracts which the ſovereign, in his 
C:ntracts ſovereign character and in the name of the ſtate, forms with pri- 
made by o. So. s . ; 
kim with Vate individuals of a foreign nation, fall under the rules we hare 
private per- laid down with reſpect to public treaties. In fact, when a ſove- 
lon» in the reign enters into a contract with one who is wholly independent 
fate, of him and of the ſtate, whether it be with a private perſon, ot 

with a nation or ſovereign, this circumſtance does not produce 
any difference in.the rights of the parties. If the private perſon 
who has treated with a ſovereign is his ſubject, the rights of cach 
party in this caſe alſo are the ſame : but there is a difference in 
the manner of deciding the controverſies which may arile from 
the contract. That private perſon, being a ſubject of the ſtatc, 
is obliged to ſubmit his pretenſions to the eſtabliſhed courts of 
juſtice. It is added by ſome writers on this ſubject, that the 
ſovereign may reſcind thoſe contracts, if they prove inimical to 
the public welfare, Undoubtedly he may do fo, but not upon 
any principle derived from the peculiar nature of ſuch con- 


„ Gnicciardini, book xii. chap. ii.—De Wattevillc's Hiſt, of the Helvetic Cou- 
federacy, part ii. p. 185, &c. 
t See De Watte ville's Hilt. of the Helvetic Touledericy, p. 190. 


tracts: 
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tracts: it mult be either upon the ſame principle which invali- 
dates even a public treaty when it is ruinous to the ſlate and in- 
conſiſtent with the public ſafety, —or by virtue of the eminent 
dimain, which gives the ſovereign a right to diſpoſe of the pro- 

rty of the citizens with a view to the common ſafety. We 
beak here of an abſolute ſovereign. It is from the conſtitution 
of each ſtate that We are to learn who are the perſons, and what 
is the power, entitled to contract in the name of the ſtate, to 
exerciſe the ſupreme authority, and to pronounce on what the 

ublic welfare requires. . 

When a lawful power contracts in the name of the ſtate, it lays 
an obligation on the nation itſelf, and conſequently on all the fu- 
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ture rulers of the ſociety. When therefore a prince has the the nation, 
wer to form a contract in the name of the ſtate, he lays an aud on his 
obligation on all his ſucceſſors; and theſe are not leſs bound'v<<cdurs. 


than himſelf to fulfil his engagements. 


The conductor of the nation may have dealings of his own, 9216. 


and private debts ; and his private property alone is liable for the 


10 
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diſcharge of ſuch debts. But loans contracted for the tervice of auf the 


are contracts in all the ſtrictneſs of law, and obligatory on the 
ſtate aud the whole nation, which is indiſpenſably bound to dif- 
charge thoſe debts . When once they have been contracted by 
lawful authority, the right of the creditor is indefcaſible. Whe- 
ther the money borrowed has been turned to the advantage of 
the ſtate, or ſquandered in fooliſh expenſes, is no concern of the 
perſon who has lent it: he has intruſted the nation with his pro- 
perty; and the nation is bound to reſtore it to him again: it is ſo 
much the worſe for her if ſhe has committed the management of 
her affairs to improper hands. 

This maxim, however, has its bounds, founded even on the 
nature of the thing. The ſovereign has not, in general, a 
power to render the ſtate or body corporate liable for the debts 
he contraCts, unleſs they be incurred with a view to the national 
advantage, and in order to enable him to provide for all occur- 
rences. If he is abſolute, it belongs to him alone to decide, in 
all doubtful caſes, what the welfare and ſafety of the ſtate re- 
quire. But if he ſhould, without neceſſity, contract debts of 
immenſe magnitude and capable of ruining the nation for ever, 
there could not then exiſt any doubt in the caſe: the ſovereign 
has evidently acted without authority; and thoſe who have lent 
him their money, have imprudently riſked it. It cannot be pre- 


* In 1596, Philip II. declared himſelf a bankrupt, under pretence that an unſair 
advantage had been faken of his neceſſities. His creditors lowlily cxcl ined againlt 
his con duct, and aſſerted that no confidence could thenceforward be p ace! either 
in his word or his tre«ti-s, ſince he interpoſe th- royal authority to lapercede 
them. He cou'd no longer find any one who wa willing to lend hm won y; 
and his affairs juſſered io levere'y in co {que ce, that he was obiivel to replace 
th ng+ on their former foting, and to he:l the woun wh ch he had given to the 
public faich, Grotius, Hitt, of the Diſturbarices in the Netherlands, book v. 
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ſumed that a nation has ever conſented to ſubmit to utter ruin 
through the caprice and fooliſh prodigality of her ruler. 

As the national debts can only be paid by contributions ang 
taxes, - wherever the ſovereign has not been intruſted by the nz. 
tion with a power to levy taxes and contributions, or, in ſhort, 
to raiſe ſupplies by his own authority, —neither has he a power 
to render her liable for what he borrows, or to involve the {tate 
in debt. Thus the king of England, who has the right of mak. 
ing peace and war, has not that of — national debts, 
without the concurrence of parliament, becauſe he cannot, with- 
out their cencurrence, levy any money on his people. 

3 Ihe caſe is not the ſame with the donations of the ſovereign ag 

of the ſove- with his debts. When a ſovereign has borrowed without neceſſi- 

reign. ty, or for an unwiſe purpoſe, the creditor has intruſted the ſtate 
with his property; and it is juſt that the ſtate ſhould reſtore 
it to him, if, at the time of the tranſaction, he could entertain 
a reaſonable preſumption that it was to the ſtate he was lending 
it. But when the ſovereign gives away any of the property ol 
the ſtate, a part of the national domain, —a conſiderable fief,—he 
has no right to make ſuch grant except with a view to the public 
welfare, as a reward for ſervices rendered to the ſtate, or for 
ſome other reaſonable cauſe, in which the nation is concerned : 
if he has made the donation without reaſon and without a lawful 
cauſe, he has made it without authority. His ſucceffor, or the 
ſtate, may at any time revoke ſuch a grant: nor would the revo- 
cation be a wrong done to the grantee, ſince it does not deprive 
him of any thing which he could juſtly call his own. What we 
here advance holds true of every fovereign whom the law does 
not expreſsly inveſt with the free and abſolute diſpoſal of the na- 
tional property : ſo dangerous-a power is never to be founded on 
preſumption. 

Immunities and privileges conferred by the mere liberality of 
the ſovereign are a kind of donations, and may be revoked in the 
ſame manner, if they prove detrimental to the ſtate. But a 
ſovereign cannot revoke them by his bare authority, unleſs he be 
abſolute : and even in this caſe, he ought to be cautious and mo- 
derate in the exertion of his power, uniting an equal ſhare of 
prudence and equity on the occaſion, Immunities granted for 
particular reaſons, or with a view to ſome return, partake of the 
nature of a burthenſome contract, and can only be revoked in 
caſe of abuſe, or when they become incompatible with the ſaſe- 
ty of the ſtate. And if they be ſuppreſſed on this latter account, 
an indemnification is due to thoſe who enjoyed them. 
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CHAP. XV. 


Of the Faith of Treaties. 


HOUGH we have ſufficiently eſtabliſhed (FF 163 and & 218. 
164) the indiſpenſable neceſſity of keeping promiſes, and What is fa- 
obſerving treaties, the ſubject is of ſuch importance, that we gan 8 
cannot forbear conſidering it here in a more general view, as in- 
tereſting, not only to the contracting parties, but likewiſe to all 
nations, and to the univerſal ſociety of mankind. 

Every I the public ſafety renders inviolable is ſacred 
in ſociety. Thus the perſon of the ſovercign is ſacred, becauſe 
the ſafety of the ſtate requires that he ſhould be in perfect ſecu- 
rity, and above the reach of violence: thus the people of Rome 
declared the perſons of their tribunes ſacred, — conſidering it as 
eſſential to their own ſafety that their detenders ſhould be ſcreen- 
ed from all violence, and even exempt from fear. Every thing, 
therefore, which the common ſafety of mankind and the peace 
and ſecurity of human ſociety require to be held inviolable, is a 
thing that ſhould be ſacred among nations. 

Who can doubt that treaties are in the number of thoſe things 5g 1g. 
that are to be held ſacred by nations? By treaties the moſt im- Treaties are 
portant affairs are determined; by them the pretenſions of ſove- — oo 
reigns are regulated; on them nations are to depend for the ac- tions. 
knowledgement of their rights, and the ſecurity of their deareſt 
intereſts, Between bodies politic, - between ſovereigns who ac- 
knowledge no ſuperior on earth,—treaties are the only means of 
adjuſting their various pretenſions,—of eſtabliſhing fixed rules of 
conduct, —of aſcertaining what they are entitled to expect, and 
what they have to depend on. But treaties are no better than 
empty words, if nations do not conſider them as reſpectable en- 
gagements, — as rules which are to be inviolably obſerved by 
ſorereigns, and held facred throughout the whole earth. 

The faith of treaties, — that firm and fincere reſolution, —that 5 220. 
inrariable conſtancy in fulfilling our engagements,—of which The faith 
we make profeſſion in a treaty, is therefore to be held ſacred and ir 
inviolable between the nations of the earth, whoſe ſafety and re- 
poſe it ſecures: and if mankind be not wilfully deficient in their 
duty to themſelves, infamy muſt ever be the portion of him who 
violates his faith. 

He who violates his treaties, violates at the ſame time the law A 221. 
of nations; ſor he diſregards the faith of treaties, —that faith worn 
which the law of nations declares ſacred ; and, fo far as depends treaties, vi 
on him, he renders it vain and ineffectual. Doubly guilty, he tltes the 
coes an injury to his ally, he does an injury to all nations, and - ig 
ulicts a wound on the great ſociety of mankind, * On the ob- 
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ſerrance and execution of treaties,” ſaid a reſpectableſovereign, 
depends all the ſecurity which princes and ſtates have with re. 
ſpect to each other: and no dependence could henceforward 


be placed in future conventions, if the exiſting ones were not 
« to be obſerved “.“ 


As all nations are intereſted in maintaining the faith of trea- . 


ties, and cauſing it to be every- where conſidered as ſacred and in- 
violable, ſo likewiſe they are juſtifiable in ſorming a confederacy 
for the purpoſe of repreſſing him who teſtifies a diſregard for it, - 
who openly ſports with it, —who violates and tramples it under 
oot. Such a man is a public enemy who ſaps the foundations of 
the peace and common ſafety of nations. But we ſhould be 
careful not to extend this maxim to the prejudice of that liberty 
and independence to which every nation has a claim. When a 
ſovereign breaks his treaties, or refuſes to fulfil them, this does 
not immediately imply that he conſiders them as empty names, 
and that he diſregards the faith of treaties : he may have good 
reaſons for thinking himſelf liberated from his engagements and 


other ſovereigns have not a right to judge him. It is the ſove- 


reign who violates his engagements on pretences that are evi- 
dently frivolous, or who does not even think it worth his while 
to allege any pretence whatever, to give a colourable gloſs to his 
conduct, and caſt a veil over his want of faith,—it is ſuch a ſo- 
vereign, who delerves to be treated as an enemy of the human 
race. 


In treating of religion, in the firſt book of this work, we 


nal lone viel COMM not avoid giving ſeveral inſtances of the enormous abuſes 
lated by the Which the popes formerly made of their authority. There was 


P. P- . 


one in particular, which was equally injurious to all ſtates, and 
ſubverſive of the law of nations. Several popes have undertaken 
to break the treaties of ſovereigus; they carried their daring au- 
dacity fo far as to releaſe a contracting power from his engage- 
ments, and to abſolve him from the oaths by which he had con- 
firmed them. Ceſarini, legate of pope Eugenius the Fourth, 
wiſhing to break the treaty which Uladiſlaus king of Poland and 
Hungary had concluded with the ſultan Amurath, pronounced, 
in the pope's name, the king's abſolution from his oaths +. In 
thoſe times of ignorance, people thought themſelves really bound 
by nothing but their oaths, and they attributed to the pope the 
power of abſolving them from oaths of every kind. Uladiſlaus re- 
newed hoſtilities againſt the Turks : but that prince, in other re- 
ſpects worthy of a better fate, paid dearly for his perfidy, or ra- 
ther for his ſuperſtitious weakneſs : he periſhed, with his army, 
near Varna :—a loſs which was fatal to Chriſtendom, and brought 


on her by her ſpiritual head. The following epitaph was written 
on U.adiflaus :; 


* Reſolution of the States-Gencral, of the r1eth of March 1726, in anſwer to 
the NMiemori of the Ma quis de Se Philip, Embaiſador of Spain. 
+ Hiitory of Poland by the Chevalier de So.iynac, vol. iv. 112, He quotes 
Dlugois, Neugebauer, Sara:cki, Herture, De Fulltin, &c. . 
Romnlice 
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Romulide Cannas, ego Varnam clade notavi. 
Diſcite, mortales, non temerare fidem. 
Me niſi pontifices juſſiſſent rumpere fædus, 


Non ferret Scythicum Pannonis ora jugum. 


Pope John XII. declared null the oath which the emperor 
Louis of Bavaria, and his competitor Frederic of Auſtria, had 
mutually taken when the emperor ſet the latter at liberty. Philip 
duke of Burgundy, abandoning the alliance of the Engliſh, pro- 
cured from the pope and the council of Baſil an abſolution from 
his oath. And at a time when the revival of letters and the eſta- 
bliſhment of the reformation ſhould have rendered the popes more 
circumſpect, the legate Caraffa, in order to induce thy II. of 
France to a renewal of hoſtilities, had the audacity to abſolve 
him, in 1556, from the oath he had made to obſerve the truce of 
Vaucelles *. The famous peace of Weſtphalia diſpleaſing the 
pope on many accounts, he did not confine himſelf to proteſting 
againſt the articles of a treaty in which all Europe was intereſted: 
he publiſhed a bull in which, from his own certain knowledge, and 
full eccleſiaſtical power, he declared ſeveral articles of the treaty 
null, vain, invalid, iniquitous, unjuſt, condemned, repr obated, fri- 
volous, void of force and effeft, and that nobody was bound to ob- 
ſerve them or any of them, though they were confirmed by oath.— 
Nor was this all: his holineſs, aſſuming the tone of an abſolute 
maſter, proceeds thus And nevertheleſs, for the greater pre au- 
tion, and as much as need be, from the ſame motions, knowledge, 
deliberations, and plenitude of power, we condemn, _ obate, break, 
annul, and deprive of all force and effect, the ſaid articles, and 
all the other things pr-judicial to the above, &c. T. Who does not 
ſee, that theſe daring acts of the popes, which were formerly 
very frequent, were violations of the law of nations, and directly 
tended to deſtroy all the bands that could unite mankind, and to 
lap the foundations of their tranquillity, or to render the pope 
ſole arbiter of their affairs? 

But who can reſtrain his indignation at ſeeing this ſtrange 
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This abuſe 


abuſe authoriſed by princes themſelves ? In the treaty concluded |) M5 
at Vincennes, between Charles V. king of France, and Robert by princes, 


Stuart king of Scotland, in 1371, it was agreed, that the pope 
Aauld abſolve the Scots from all the oaths they had taken in ſwear 
ing to a truce with the Engliſh, and that he ſhould promiſe never 
to abſolve the French or Scots from the oaths they were about to 
make in ſwearing to the new treaty :. 


On theſe facts, fee the French and German hiſtorians, —* Thus war was de- 
termined on in favour of the pope: and after cardinal Caraff:, by virtue of the 
3 veſted in him by his hohnefs, had abſolved the king from th» oaths he 

d taken in ratification of the truce, he even permitted him to attack tue empe- 
ror and his ſon without a previous declaration of hoſtilities.” De Thou, liv. xvii. 
f ' Hiſtory of the Treaty of Weſtphalia by Father Bougeant, in 12mv, vol. vi. 

413. 

+ Choiſy's Hiſtory of Charles V. p. 282. 
Q 4 The 


232 THE FAITH OF TREATIES. B. Il. ch. xv. 


96225. The cuſtom, generally received in former times, of ſwearin 
— tles. to the obſervance of treaties, had furniſhed the popes with a 
ties. pretext for claiming the power of breaking them, by abſolving 
the contracting parties ſrom their oaths. But in the preſent day, 
— ＋ even children know that an oath does not conſtitute the obliga- 
the obliza- tion to keep a promiſe or a treaty : it only gives an additional 
tion. ſtrength to that obligation, by calling God to bear witneſs. A 
man of ſenſe, a man of honour, does not think himſelf leſs 
bound by his word alone, by his faith once pledged, than if he 
nad added the ſanction of an oath. Cicero would not have us 
to make much difference between a perjurer and a liar. © The 
habit of lying (ſays that great man) paves the way to perjury, 
& Whoever can be prevailed on to utter a falſehood, may be eaſily 
« won over to commit perjury : for the man who has once de- 
* viated from the line of truth, generally feels as little ſcruple 
« in conſenting to a perjury as to a lie. For, what influence 
« can the invocation of the gods have on the mind of him who 
« is deaf to the voice of conſcience? The ſame puniſhment, 
therefore, which heaven has ordained for the perjurer, awaits 
alſo the liar : for it is not on account of the formula of words 
« in which the oath is couched, but of the perfidy and villany 
diſplayed by the perjurer in plotting harm againſt his neigh- 
« bour, that the anger and indignation of the gods is rouſed *,” 
The oath does not then produce a new obligation : it only 
gives additional force to the obligation impoſed by the treaty, and 
in every thing ſhares the ſame fate with it. Where the treaty is 
of its own nature valid and obligatory, the oath (in itſelf a ſuper- 
erogatory obligation) is ſo too : but where the treaty is void, the 

oath is void likewiſe. 

$ 226. The oath is a perſonal act ; it can therefore only regard the 
u corn"? perſon of him who ſwears, whether he ſwears himſelf, or de- 
au of putes another to ſwear in his name. However, as this act does 
ob. igatious. not produce a new obligation, it makes no change in the nature 

of a treaty. Thus an alliance confirmed by oath is ſo confirmed 
only with reſpect to him who has — it: but if it be a 
real alliance, it ſurvives him, and paſſes to his ſucceſſors as an 
alliance not confirmed by oath. 

5 227, For the ſame reaſon, ſince the oath can impoſe no other obli- 
It gives no pation than that which reſults from the treaty itſelf, it gives no 
Pets Pre-eminence to one treaty, to the prejudice of thoſe that are not 
one treaty ſworn to. And as, in caſe of two treaties claſhing with each 
above ano- other, the more ancient ally is to be preferred (F 167), the fame 


her, 


At quid intereſt inter perjurum et mendacem ? Qui mentiri ſolet, pejrrare 
conſuevit. Quem ego, ut mentiatur, inducere poſſum, ut pejeret, exorare facile 
potero: nam qui ſemel a veritate deflexit, hic non majori religione ad perjurium 

- quam ad mendacium perduci conſuevit. Qu's enim deprecatiore deorum, not 
conſcientiz fide commovetur? Propterea, quz pena ab diis immortal bus per- 
juro, hxc eadem mendaci conſtituta eſt. Non enim ex pactione verborum qui 
us jusjutandum comprehenditur, ſed ex perfidia et malitia per quam infidiz ten- 
duntur alicui, $i immortales hominibus iraſci et ſucccaſere conſut unt. Cicet. 
Ol at. pro Q. Roſcio, comado, al 
Tue 
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rule ſnould be obſerved, even though the more recent treaty has 
been confirmed by an oath. In the ſame manner, ſince it is not 
allowable to engage in treaties inconſiſtent with exiſting ones 
8 165), the circumſtance of an oath will not juſtiſy ſuch treaties, 
nor give them ſuſhcient validity to ſupercede thoſe which are in- 
compatible with them: if it had ſuch an effect, this would be a 
convenient mode for princes to rid themſelves of their engage- 
ments. 

Thus alſo an oath cannot give validity to a treaty that is of its 
own nature invalid, —julliſy a treaty which is in itſelf unjuſt, — 
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It cannot 
give force 


or impoſe any obligation to fulfil a treaty, however lawfully con- t a treaty 
cluded, when an occaſion occurs in which the obſervance of it that is in- 


would be unlawful, —as, for inſtance, if the ally to whom ſuccours 
have been promiſed, undertakes a war that is manifeſtly unjuit. In 
ſhort, every treaty made for a diſhonourable purpoſe (S 161), every 
treaty prejudicial to the ſtate (& 160), or contrary to her funda- 
mental laws (Book I. 265), being in its own nature void,—the 
oath that may have been added to fach a treaty, is void likewiſe, 
and falls ro the ground together with the covenant which it was 
intended to confirm. . 

The afleverations uſed in entering into engagements are forms 
of expreſſion intended to give the greater force to promiſes. 
Thus, kings promiſe in the mo/? ſacred manner, with good faith, 
ſolemnly, irrevocably, and engage their royal word, &c. A man 
of honour thinks himſelf ſulliciently bound by his word alone: 
yet theſe aſſeverations are not uſeleſs, inatmuch as they tend to 

rove that the contracting parties form their engagements deli- 
— and with a knowledge of what they are about. Hence, 
conſequently, the violation of ſuch engagements becomes the 
more diſgraceful. With mankind, whoſe faith is fo uncertain, 
every circumſtance is to be turned to advantage : and fince the 
ſenſe of ſhame operates more powerfully on their minds than the 
ſentiment of duty, it would be imprudent to neglect this method. 


* 
vera 


tions. 


Aſter what we have ſaid above (& 162), it were unneceſſary to un- 6235. 
dertake in this place to prove that the faith of treaties has no rela- The faith 


tion to the difference of religion, and cannot in any manner depend 


of treaties 
does not de- 


upon it. The monſtrous maxim, that no faith is to be kept with pend on the 
beretics, might formerly raiſe its head amidſt the madneſs of difference 
party, and the fury of ſuperitition : but it is at preſent generally » *<'g'00- 


deteſted. 
If the ſecurity of him who ſtipulates for any thing in his own 
favour prompts him to require preciſion, fulneſs, and the great- 


$ 231. 


Precautions 
to be taken 


eſt clearneſs in the expretſions,—good faith demands, on the in wording 
other hand, that each party ſhould expreſs his promiſes clearly, treaties, 


and witkout the leaſt ambiguity. The faith of treaties is baſely 
proſtituted by ſtudying to couch them in vague or equivocal 
terms, to introduce ambiguous expreſſions, to reſerve ſubjects of 
diſpute, to over-reach thoſe with whom we treat, and outdo 
them in cunning and duplicity. Let the man who excels in theſe 
arts boaſt of his happy talents, and eſteem himſelf a keen nego- 

tiator ; 
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tiator : but reaſon and the ſacred law of nature will claſs him 
as far beneath a vulgar cheat, as the majeſty of kings is er- 
alted above private perſons. True diplomatic ſkill conſiſts in 
guarding againſt impoſition, not in practiſing it. 
. Am Subterfuges in a treaty are not leſs contrary to good faith, 
n holic majeſty Ferdinand, having concluded a tr 
in ticatie. His catholic majetty , g concluded a treaty with 
the archduke his ſon-in-law, thought he could evade it by pri- 
vately proteſting againſt the treaty ;—a pueriie fineſſe ! which, 
without giving any right to that prince, only expoſed his weak- 
neſs and duplicity. | 
9231 The rules that eſtabliſh a lawful interpretation of treaties are 
3 "- ſufficiently important to be made the ſubjcct of a diſtinct chapter. 
y Lite In- * . 
terpreta- For the preſent let us ſimply obſerve that an evidently falſe inter- 
tion incon- pretation is the groſſeſt imaginable violation of the faith of trea- 
383 ties. He that reſorts to ſuch an expedient, either impudently 
treaties, ſports with that ſacred faith, or ſufficiently evinces his inward 
conviction of the degree of moral turpitude annexed to the vio- 
lation of it: he wiſhes to act a diſhoneſt part, and yet preſerve 
the character of an honeſt man: he is a puritanical impoſtor 
who aggravates his crime by the addition of a deteſtable hypocri- 
ſy. Grotius quotes ſeveral inſtances of evidently falſe interpre- 
tations put upon treaties *:—the Plateans having promiſed the 
Thebans to reſtore their priſoners, reſtored them after they had 
put them to death. Pericles having promiſed to ſpare the lives 
of ſuch of the enemy as laid down their arms +, ordered all thoſe 
to be killed who had iron claſps to their cloaks. A Roman ge- 
neral t having agreed with Antiochus to reſtore him half of his 
fleet, cauſed cach of the ſhips to be ſawed in two. All theſe in- 
terpretations are as fraudulent as that of Khadamiſtus, who, ac- 
cording to Tacitus's account ||, having ſworn to Mithridates that 
he would not employ either poiſon or the ſteel againit him, 
cauſed him to be ſmothered under a heap of ciothes. 
£224, Our faith may be tacitly pledged, as well as expreſsly : it is 
15 = Suey ſufficient that it be pledged, in order to become obligatory : the 
Peet” manner can make no dillerence in the caſe. The tacit pledging 
of faith is ſounded on a tacit conſent ; and a tacit conſent is that 
which is, by fair deduction, inferred from our actions. Thus, 
as Grotius obſerves & whatever is included in the nature of cer- 
tain acte which are agreed upon, is tacitly comprehended in the 
agreement: or, in other words, every thing which is indiipen- 
ſably neceſſary to give effect to the articles agreed on, is tacitly 
granted, It, for inſtance, a promiſe is made to a hoſtile army 
who have advanced far into the country, that they ſhall be al- 
lowed to return home in ſafety, it is manifeſt that they cannot 


e jure Bel i et Ja ie, lib. ii. cap xvi. 5 5. 

+ Lirctal y, laid «own ther i or fce/;” hence the perſidious quibble on the 
Word ien, which cannot be fo well rendered in Engliſh. 

| Q. Fabius Libeo, according to Valerius Mazimus. Livy makes no mention of 
the tranſaction. 

Annal. lib. Xii. 

Lib. i. cap. xziv. 5 1. 


be 
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de refuſed proviſions; for they cannot return without them. Tn 
the ſame manner, in — or accepting an interview, full 
ſecurity is tacitly promiſed. Livy juſtly ſays, that the Gallo- 
Greeks violated the law of nations in attacking the conſul Man- 
lius at the time when he was repairing to the place of interview 
to which they had invited him *. The emperor Valerian having 
heen defeated by Sapor king of Perſia, ſent to him to ſue for 

ace. Sapor declared that he wiſhed to treat with the emperor in 
perſon ; and Valerian having conſented to the interview without 
any ſuſpicion of fraud, was carried off by the perfidious enemy, 
who kept him a priſoner till his death, and treated him with the 
moſt brutal cruelty +. 

Grotius, in treating of tacit conventions, ſpeaks of thoſe in 
which the parties pledge their faith by mute igns 1. But we 
ought not to confound theſe two kinds of tacit conventions : for 
that conſent which is ſufficiently notified by a fign, is an expreſs 
conſent, as clearly as if it had been ſignified by the voice. Words 
themſelves are but ſigns eſtabliſhed by cuſtom : and there are 
mute ſigns which eſtabliſhed cuſtom renders as clear and as ex- 
preſs as words. Thus, at the preſent day, by diſplaying a white 
flag, a parley is demanded, as expreſsly as it could be done by the 
uſe of ſpeech. Security is tacitly promiſed to the enemy who 
advances upon this invitation. 


CHAP. VI. 


Of Securities given for the Obſervance of Treaties. 
ONVINCED by unhappy experience, that the faith of trea- 
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ties, ſacred and inviolable as it ought to be, does not al- Guaranty 


ways afford a ſufficient aſſurance that they ſhall be punctually ob- 
ſerved, - mankind have ſought for ſecurities againſt perfidy, for 
methods, whoſe ethcacy ſhould not depend on the — of 
the contracting parties. A guaranty is one of theſe means. 
When thoſe who make a treaty of peace, or any other treaty, are 
not perfectly eaſy with reſpect to its obſervance, they require 
the guaranty of a powerful ſovereign. The guarantee promiſes to 
maintain the conditions of the treaty, and to cauſe it to be ob- 
ſerved. As he may find himſelf obliged to make uſe of force 
againſt the party wha attempts to violate his promiſes, it is an 
engagement that no ſovereign ought to enter into lightly, and 
without good reaſon. Princes indeed ſeldom enter into it unleſs 
when they have an indirect intereſt in the obſervance of the 
treaty, or are induced by particular relations of friendſhip. 'The 


* Livy, lib. xxxviii. cap. xxv. 
} The Life of Valerian in Crevier's Hiſtory of the Emperors, 
} Lib. iii, cap. xxiv. 5 5. | 


guaranty 
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guaranty may be promiſed equally to all the contracting parties, 
to ſome of them, or even to one alone: but it is commonly pro- 
miſed to all in general. It may alſo happen, when ſeveral fove. 
reigns enter into a common alliance, that they all reciprocally 
ledge themſelves to each other, as guarantees for its obſervance, 
he guaranty is a kind of treaty, by which aſſiſtance and ſuc. 
cours are promiſed to any one, in caſe he has need of them, in 
order to compel a faithlefs ally to fulh] his engagements. 

9236. Guaranty being given in favour of the contracting powers, or 
eee of one of them, it does not authoriſe the guarantee to interfere 
— to in the execution of the treaty, or to enforce the obſervance of it, 
interſete unaſked, and of his own accord. If, by mutual conſent, the 
1 parties think proper to deviate from the tenor of the treaty, to al. 
tin ofa ter ſome of the articles, or to cancel it altogether,—or if one 
treaty, party be willing to fayour the other by a relaxation of any claim, 

—they have a right to do this, and the guarantee cannot oppoſe 
it. Simply bound by his promiſe to ſupport the party who ſhould 
have reaſon to complain of the infraction of the treaty, he has 
acquired no rights for himſelf. The treaty was not made fer 
him; for, had that been the caſe, he would have been concern. 
ed, not merely as a guarantee, but as a principal in the contract. 
This obſervation is of great importance: for care ſhould be taken, 
leſt, under colour of being a guarantee, a powerful ſovereign 


ſhould render himſelf the arbiter of the affairs of his neighbours, 


and pretend to give them laws. 

But is true, that if the parties make any change in the articles 
of the treaty without the confent and concurrence of the gua- 
rantee, the latter is no longer bound to adhere to the guaranty 
for the treaty thus changed is no longer that which he guarantied. 

$ 237. As no nation is obliged to do any thing for another nation, 

3 which that other is herſelf capable of doing, it naturally follows 

tion it in. that the guarantee is not bound to give his aſſiſtance except where 

poles. the party to whom he has granted his guaranty is of himſelf un- 
able to obtain jultice. 

If theie ariſes any diſpute between the contracting parties re- 
ſpecting the ſenſe of any article of the treaty, the guarantee is 
not immediately obliged to aſſiſt him in favour of whom he has 

iven his guaranty. As he cannot engage to ſupport injuſtice, 
e is to examine, and to ſearch ſor the true ſenſe of the treaty, 
to weigh the pretenſions of him who claims his guaranty; and if 
he finds them ill ſounded, he may refuſe to ſupport them, without 
failing in his engagements. 

$233. It is no leſs evident that the guaranty cannot impair the rights 
The gua- of any one who is not a party to the treaty. If, therefore, it 
nat nate happens that the guarantied treaty proves derogatory to the rights 
the * of thoſe who are not concerned in it, the treaty being unjuſt in 
of a third this point, the guarantee is in no wiſe bound to procure the per- 
FE" formance of it; for, as we have ſhewn above, he can never have 
incuricd an obligation to ſupport injuſtice. This was the reaſon 

alleged by France, when, notwithſtanding her having * 
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the famous pragmatic ſanction of Charles VI. ſhe declared for 
the houſe of Bavaria, in oppoſition to the heireſs of that empe- 
ror. This reaſon is inconteſtably a good one, in the general view 
of it: and the only queſtion to be decided at that time, was, whe- 
ther the court of France made a juſt application of it. 


Non noſtrum inter vos tantas componere lites. 


1 ſhall obſerve on this occaſion, that, according to common 
uſage, the term guaranty is often taken in a ſenſe tomewhat dif- 
ferent from that we have given to it. For inſtance, moſt of the 
powers of Europe guarantied the act by which Charles VI. had 
regulated the ſucceſſion to his dominions; — ſovereigns ſometimes 
reciprocally guaranty their reſpectire ſtates. But we ſhould ra- 
ther denominate thoſe tranſactions treaties of alliance, for the 
purpoſe, in the former cafe, of maintaining that rule of ſuccef- 
fon, —and, in the latter, of ſupporting the poſſeſſion of thoſe 
ſtates. 

The guaranty naturally ſubſiſts as Tong as the treaty that is the 8 230. 
object of it; and in caſe of doubt, this ought always to be pre- — 
ſumed, fince it is required, and given, for the ſecurity of the ty. Y 
treaty, But there is no reaſon which can naturally prevent its 
limitation to a certain period, — to the lives of the contracting 

wers, to that of the guarantee, &c. In a word, whatever we 

ve ſaid of treaties in general, is equally applicable to a treaty 
of guaranty. | 

When there is queſtion of things which another may do or 5 249. 
give as well as he who promiſes, as for inſtance, the payment of AND 
a ſum of money, it is ſafer to demand a ſecurity than a guaranty; Ns 
for the ſurety is bound to make good the promiſe in default of the 
principal, —whereas the guarantee is only obliged to uſe his beſt 
endeayours to obtain a performance of the promiſe from him 
who has made it. 

A nation may put ſome of her poſſeſſions into the hands of an- 5 247. 

other, for the ſecurity of her promiſes, debts, or engagements. Pawns, ſe- 
If ſhe thus depoſits movable property, ſhe gives pled es. Poland aun 
formerly ledged a crown and other jewels to the fovereigns of gages. 
Pruſſia. But ſometimes towns and provinces are given in Pawn. 
If they are only pledged by a deed which aſſigns them as ſecurity 
for a debt, they ſerve as a mortgage : if they are actually put in- 
to the hands of the creditor, or ot him with whom the affair has 
been tranſacted, he holds them as pledges : and if the revenues 
are ceded to him as an equivalent for the intereſt of the debt, the 
tranſaction is called a compact of antichre/rs. 

The right which the poſſeſſion of a town or province confers $5 242. 
upon him who holds it in pledge, extends no further than to ſe- Heer 
cure the payment of chat is due to him, or the performance of as 7 
the promiſe that has been made to him. He may therefore re- holds as a 
tain the town or the province in his hands, till he is ſatisfied ; Pledge. 
but he has no right to make any change in it; for that * 

that 
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that country, does not belong to him as proprietor. He cannot 
even interfere in the government of it, beyond what is required 
for his own ſecurity, unleſs the empire, or the exerciſe of ſove- 
reignty, has been expreſsly made over to him. This laſt point 
is not naturally to be preſumed, ſince it is ſufficient for the ſecu- 
rity of the mortgagee, that the country is put into his hands, and 
under his power. Further, he is obliged, like every other perſo 
who has received a pledge, to preſerve the country he holds as a 
ſecurity, and, as far as in his power, to prevent its ſuffering any 
damage or dilapidation : he is reſponſible for it; and if the 
country is ruined through his fault, he is bound to indemnify the 
ſtate that intruſted him with the poſſeſſion of it. If the fove- 
reignty is depoſited in his hands together with the country itſelf, 
he ought to govern it according to its conſtitution, and preciſcly 
in the ſame manner as the ſovereign of the country was obliged to 
govern it ; for the latter could only pledge his lawful right. 

8 243. : As ſoon as the debt is paid, or the treaty is fulfilled, the term 

cblized to Of the ſecurity expires, and he who holds a town or a province by 

reſtore it. this title, is bound to reſtore it faithfully, in the ſame ſtate in 
which he received it, ſo far as this depends on him. 

But to thoſe who have no law but their avarice, or their am- 
bition, —who, like Achilles, place all their right in the point of 
their ſword “, -a tempting allurement now preſents itſelf : they 
have recourſe to a thouſand quibbles, a thouſand pretences, to re- 
tain an important place, or a country which is conveniently ſitu- 
ated for their purpoſes. The ſubject is too odious for us to al- 
lege examples: they are well enough known, and ſufficiently nu- 
merous to convince every ſenſible nation, that it is very .mprudent 

to make over ſuch ſecurities. 
— 7 But if the debt be not paid at the appointed time, or if the 
— treaty be not fulfilled, what has been given in ſecurity, may be 
riate it to TEtained and appropriated, or the mortgage ſeized, at leaſt until 
ſelf. the debt be diſcharged, or a juſt compenſation made. The 
houſe of Savoy had mortgaged the country of Vaud to the can- 
tons of Bern and Fribourg; and thoſe two cantons, finding that 
no payments were made, had recourſe to arms, and took poſſeſ- 
ſion of the country. The duke of Savoy, inſtead of immediate- 
ly ſatisfying their juſt demands, oppoſed force to force, and gave 
x Ga ſtill Ee grounds of complaint : wherefore the cantons, 
finally ſucceſsful in the conteſt, have ſince retained poſſeſſion of 
that fine country, as well for the payment of the debt, as to de- 
fray the expenſes of the war, and to obtain a juſt indemnification. 
$ 245. F inally, there is, in the way of ſecurity, another precaution, 
Holtages. of very ancient inſtitution, and much uſed among nations, — 
which is, to require hoſtages. Theſe are perſons of conſequence, 
delivered up by the promiſing party, to him with whom he enters 
into an engagement, and to be detained by the latter until the 
performance of the promiſes which are made to him. In this 


* Jura negat ſibi nata, vikil non arrogat armis. IIoRAr. 
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caſe, as well as in thoſe above mentioned, the tranſaQion is a 
ienorary contract, in which free men are delivered up, inſtead 
of towns, countries, or jewels. With reſpect to this contract, 
therefore,. we may confine ourſelves to thoſe particular obſerva- 
tions which the difference of the things pledged renders neceſſary. 
The ſovereign who receives hoſtages, has no other right over 
them, than that of ſecuring their perſons, in order to detain them 


239 


9246. 
What right 


we have 


till the entire accompliſhment of the promiſes of which they are over hoſ- 
the pledge. He may therefore take precautions to prevent their tages. 


eſcaping from him : but thoſe precautions ſhould.be moderated 
by humanity, towards men whom he has no right to uſe ill; and 
they ought not to be extended beyond what prudence requires. 

It is pleaſing to behold the European nations in the preſent 

content themſelves with the bare parole of their hoſtages. 
The Engliſh noblemen who were ſent to France in chat character 
in purſuance of the treaty of Aix-la-Chapelle, in 1748, to ſtay 
till the reſtitution of Cape Breton, were ſolely bound by their 
word of honour, and lived at court, and at Paris, rather as mi- 
niſters of their nation, than as hoſtages. 

The liberty of the hoſtages is the only thing pledged: and if 
he who has given them breaks his promiſe, they — detained 
in captivity. Formerly they were in ſuch caſes put to death ;— 
an inhuman cruelty, founded on an error. It was imagined that 
the ſovereign might arbitrarily diſpoſe of the lives of his ſubjects, 
or that every man was the maſter of his own life, and had a right 
to ſtake it as a pledge when he delivered himſelf up as an hoſtage. 

As ſoon as the engagements are fulfilled, the cauſe for which the 
hoſtages were delivered no longer ſubſiſts : they then immediate- 
ly become free, and ought to be reſtored without delay. They 
ought alſo to be reſtored, if the reaſon for which they were de- 
manded does not take place: to detain them then, would be to 
abuſe the ſacred faith upon which they were delivered. The per- 
fidious Chriſtiern II. king of Denmark, being delayed by contra- 
ry winds before Stockholm, and, together with his whole fleet, 
ready to periſh with famine, made propoſals of peace : where- 
upon, the adminiſtrator, Steno, imprudently truſting to his pro- 
miſes, furniſhed the Danes with proviſions, and even gave Guſ- 
tavus and fix other noblemen as hoſtages for the ſafety of the 
king, who pretended to have a deſire to come on ſhore: but, 
with the firſt fair wind, Chriſtiern weighed anchor, and carried 
of the hoſtages ; thus repaying the generolity of his enemy by 
an infamous act of treachery “. 

Hoſtages being delivered on the faith of treaties, and he who 
receives them, promiſing to reſtore them, as ſoon as the pro- 
miſe, of which they are the ſurety, ſhall be fulſilled, - ſuch en- 
gagements ought to be literally accompliſhed: and the hoſtages 
thould be really and faithfully reſtored to their former condition, 
as ſoon as the accomplithment of the promiſe has diſengaged 


4 Iiiſtory of the Rævolutions of Sweden. 
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them. It is therefore not allowable to detain them for 
other cauſe; and I am aſtoniſhed to find that ſome learned 
writers teach a contrary doctrine . They ground their opinion 
upon the principle which authoriſes a ſovereign to ſeize and de. 
tain the ſubjects of another ſtate in order to compel their rulers 
to do him juſtice. The principle is true; but the application is 
not juſt. Theſe authors ſeem to have overlooked the circum- 
ſtance, that, were it not for the faith of the treaty by virtue of 
which the hoſtage has been delivered, he would not be in the 
power of that ſovereign, nor expoſed to be ſo eaſily ſeized ; and 
that the faith of ſuch a treaty does not allow the ſovereign to 
make any other uſe of his hoſtage than that for which he was in. 
tended, or to take advantage of his detention beyond what haz 
been expreſsly ſtipulated. e hoſtage is delivered for the ſecu- 
Tity of a promiſe, and for that alone. As ſoon, therefore, as the 
promiſe 1s fulfilled, the hoſtage, as we have juſt obſerved, ought 
to be reſtored to his former condition. To tell him that he is 
releaſed as a hoſtage, but detained as a pledge for the ſecu- 
rity of any other pretenſion, would be taking advantage of his 
ſituation as a hoſtage, in evident violation of the ſpirit and even 
the letter of the convention, according to which, as ſoon as the 
promiſe is accompliſhed, the hoſtage is to be reſtored to himſelf 
and his country, and reinſtated in his priſtine rank, as if he had 
never been a hoſtage. Without a rigid adherence to this prin- 
ciple, it would no longer be ſafe to give hoſtages, ſince princes 
might on every occaſion eaſily deviſe ſome pretext for detaining 
them. Albert the Wiſe, duke of Auſtria, making war againſt the 
city of Zurich in the year 1351, the two parties referred the de- 
cifion of their diſputes to arbitrators, and Zurich gave hoſtages. 
The arbitrators paſſed an unjuſt ſentence, dictated by partiality. 
Zurich, nevertheleſs, after having made a well-grounded com- 
laint on the ſubject, determined to ſubmit to their decifion. 
But the duke formed new pretenſions, and detained the hoſtages , 
contrary to the faith of the compromiſe, and in evident con- 
tempt of the law of nations. 
$ 250 But a hoſtage may be detained for his own actions, for crimes 
ang Sar committed, or debts contracted in the country while he is in 
for ther hoſtage there. This is no violation of the faith of the treaty. In 
own ac- order to be ſure of recovering his liberty according to the terms 
_— of the treaty, the-hoſtage muſt not claim a right to commit, with 
impunity, any outrages againſt the nation by which he is kept; 
and when he is about to depart, it is juſt that he ſhould pay his 
debts. 
$ 257, It is the party who gives the hoſtages, that is to provide for 
Ot the ſup- their ſupport; for it is - his order, and for his ſervice, that they 
—_— are in hoſtage. He who receives them for his own ſecurity is 
; not bound to defray the expenſe of their ſubſiſtence, but ſimply 


* Grotius, lib. iii. cap. xx. $ 55,-Wolfius, Jus Gent. 5 503. 
+ Tichudi, vol. i. p. 421. 


that 


B. I. Ch. XVI. THE OBSERVANCE OF TREATIES. 


d 
that of their cuſtody if he thinks proper to ſet a guard over 
them- 


The ſovereign may diſpoſe of his ſubjects for the ſervice of the 
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» — * A 
ſtate; he may therefore give them alſo as hoſtages ; and the per- — 
ſon who is nominated for that purpoſe, is bound to obe y, as he fuſe to be a 
is on every other occaſion when commanded for the ſervice of boltage. 


his country. But as the expenſes ought to be borne equally by 
the ritizens, the hoſtage is entitled to be defrayed and indemni- 
fied at the public charge. 

It is, evidently, a ſubject alone, who can be given as a hoſt- 
age againſt his will. With a vaſſal, the caſe is otherwiſe. What 
he owes to the ſovereign, is determined by the conditions of his 
hefz and he is bound to — more. Accordingly, it is a 
decided point that a vaſſal cannot be conſtrained to go as a hoſt- 
age, unleſs he be at the ſame time a ſubject. 

Whoever has a power to make treaties or conventions, may 
give and receive hoſtages. For this reaſon, not only the ſove- 
rcign, but alſo the ſubordinate authorities, have a right to give 
holtages in the agreements they make, according to the powers 
annexed to their ollice, and the extent of their commiſſion. 
Ihe governor of a town, and the beſieging general, give and re- 
ccive hoſtages for the ſecurity of the capitulation : whoever is 
under their command, is bound to obey, if he is nominated for 
that purpoſe, 

Holtages ought naturally to be perſons of conſequence, ſince 
they are required as a ſecurity. Perſons of mean condition would 
furniſh but a feeble ſecurity, unleſs they were given in great num- 
bers. Care is commonly taken to ſettle the rank of the hoſtages 
that are to be delivered; and the violation of a compact in this 
particular is a flagrant dereliction of good-faith and honour. It 
was a ſhanreful act of perfidy in La Trimouilie to give the Swiſs 
only hoſtages from the dregs of the people, inſtead of four of the 
priucipal citizens of Dijon, as had been ſtipulated in the famous 
treaty we have mentioned above (F 212). Sometimes the prin- 
cipal perſons oi the ſtate, and even princes, are given in hoſtage, 
Francis I. gave his own ſons as ſecurity for the treaty of Madrid. 

The ſovereign who gives hoſtages ought to act ingenuouſly in 
the affair, —giving them in reality as pledges of his word, and 
conſequently with the intention that they ſhould be kept till the 
entire accompliſhment of his promiſe. He cannot- therefore ap- 
prove of their making their eſcape : and if they take ſuch a ſtep, 
lo far from harbouring them, he is bound to ſend them back. 
The hoſtage, on his ſide, conformably to the preſumed intention 
of his ſovereign, ought faithfully to remain with him to whom 
he is delivered, without endeavouting to eſcape. Clœlia made 
her eſcape from the hands of Porſenna, to whom ſhe had been 
Celivered as a hoſtage : but the Romans ſent her back, that they 
might not incur the guilt of violating the treaty *. | | 


It Romani pignus pacis cx ſœdere reſctuerunt. Tit. Liv. bb. ji, cap. xiii, 
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$255 Tf the hoſtage happens to die, he who has given him is n 
Whether obliged to replace  # unleſs this was made a — of the — 
who dies is ment. The hoſtage was a ſecurity required of him: that ſecu- 
to be te- rity is loſt without any fault on his fide; and there exiſts no rea- 
placed. fon why he ſhould be obliged to give another. 

4 256. If any one ſubſtitutes himſelf tor a time in the place of a hoſt. 
Mikes the age, and the hoſtage happens in the interim to die a naturil 
placcofa dcath, the ſubſtitute is free : for in this caſe, things are to be 
boltage. replaced in the ſame ſituation in which they would have been if 
the hoſtage had not been permitted to abſent himſelf, and ſub. 
ſtitute another in his ſtead; and for the ſame reaſon, the hoſtage 
is not free by the death of him who has taken his place only for 
a time. It would be quite the contrary, if the hoſtage had — 
exchanged for another : the former would be abſolutely free from 
all engagement; and the perſon who had taken his place would 
alone be bound. | 
4228 If a prince, who has been given in hoſtage, ſucceeds to the 
fucec<dmy crown, he ought to be releaſed on the delivery of another ſuſ- 
tothe ficient hoſtage, or a number of others, who ſhall together con- 
crown. ſtitute an aggregate ſecurity equivalent to that which he himſcif 
afforded when he was originally given. This is evident from the 
treaty itſelf, which did not import that the king ſhould be a hoſt- 
age: The detention of the king's perſon by a foreign power is a 
thing of too intereſting a nature to admit a preſumption that the 
{tate had intended to expoſe herielf to the conſequences of ſuch 
an event. Good-faith ought to preſide in all conventions; aud 
the manifeſt or juſtly preſumed intention of the contracting par- 
ties ought to be adhered to. If Francis I. had dicd after having 
given his ſons as hoſtages, certainly the dauphin ſhould hare 
been releaſed : for he had been delivered only with a view of re- 
ſtoring the king to his kingdom; and if the emperor had detain- 
el him, that view would have been fruſtrated, ſince the king of 
France would till have been a captive. It is evident that, in 
this reaſoning, I proceed on the ſuppoſition that no violation of 
the treaty has taken place on the part of the ſtate which has given 
a prince in hoſtage. In caſe that ſtate had broken its promiſe, 
advantage might reaſonably be taken of an event which rendercd 
the hoſtage {till more valuable, and his releaſe the more neceſ- 
fary. 


0 dre The liability of a hoſtage, as that of a city or a country, ex- 
ty of the Pires with the treaty which it was intended to ſecure ($S 24% 


hoſtage 248): and conſequently if the treaty is perſonal, the hoſtage 13 
ends with free at the moment when one of the contracting powers happens 

n 

62890 The ſovereign who breaks his word after having given holt- 
The vivla- ages, does an injury not = to the other contracting power, 
TING but alſo to the hoſtages themſelves. For though ſubjects are in- 
— done deed bound to obey their ſovereign who gives them in hoſtage, 
to the ho- that ſovereign has not a right wantonly to ſacrifice their liberty, 
tages. and expoſe their lives to danger without juſt reaſons. Delivered 
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up as a ſecurity for their ſovereign's promiſe, not for the pur- 


ſe of ſuſfering any harm,—if he entails misfortune on them 
by violating his faith, he covers himſelf with double infamy. 
Pawns and mortgages ſerve as ſecurities for what is due; and 
their acquiſition indemnihes the party to whom theother fails in 
kis engagements. Hoſtages are rather pledges of the faith of 
him who gives them; and it is ſuppoſed that he would abhor 
the idea of ſacrificng innocent perſons. But if particular con- 
junctures oblige a ſovereign to abandon the hoſtages, —if, for ex- 
ample, the party who has received them violates his engagements 
in the firſt inſtance, and, in conſequence of his violation, the 
treaty can no longer be accompliſhed without expoſing the ſtate 
to danger, no meaſure ſhould be left untried for the delivery of 
thoſe unfortunate hoſtages ; and the ſtate cannot refuſe to com- 

nſate them for their ſufferings, and to make them amends, 
either in their own perſons, or in thoſe of their relatives. 

At the moment when the ſovereign, who has given the hoſt- 

„has violated his faith, the latter ceaſes to retain the cha- 
racter of a hoſtage, and becomes a priſoner to the party who had 
received him, and who has now a right to detain him in perpe- 
tual captivity. But it becomes a generous prince to refrain from 
an exertion of his rights at the expenſe of an innocent indivi- 
dual. And as the hoſtage is no longer bound by any tie to his 
own ſovereign who has nerfidiouſl abandoned him,—if he 
chooſes to transfer his allegiance to the prince who is now the 
arbiter of his fate, the latter may acquire a uſeful ſubjẽct, inſtead 
of a wretched priſoner, the troubleſome object of his commiſera- 
tion. Or he may liberate and diſmiſs him, on ſettling with him 
the conditions. 

We have already obſerved that the life of a hoſtage cannot 
be lawfully taken away on account of the perſidy of the party 
who has delivered him. The cuſtom of nations, the moſt con- 
{tant practice, cannot juſtify ſuch an inſtance of barbarous cru- 
elty. repugnant to the law of nature, Even at a time when that 
dreadful cuſtom was but too much authoriſed, the great Scipio 
publicly declared that he would not ſuffer his vengeance to fall 
on innocent hoſtages, but on the perſons themſelves who had in- 
curred the guilt of perſidy, and that he was incapable of puniſh- 
ing any but armed enemies“. The emperor Fulian made the 


fame declaration +. All that ſuch a cuſtom can produce, is im- 


punity among the nations who practiſe it. Whoever is guilty of 
it cannot complain that another is ſo too: but every nation may 
and ought to declare, that ſhe conſiders the action as a barbarity 
injurious to human nature. 


®* Tit, Liv. lib. xxviii. cap. xxxiv. 
+ Sce Grotiugs, lib, iii. cap. xi. 5 18, not. 2. 
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CHAP. XVIL 


Of the Interpretation of Treaties: 


6:62, [TT the ideas of men were always diſtinct and perfectly deter. 
Cy of | minate, — if, for the expreſſion of thoſe ideas, they had none 
ay —.— but proper words, no terms but ſuch as were clear, preciſe, and 
terpreta- Tuſceptible only of one ſenſe, there would never be any diff. 
tion. culty in diſcovering their meaning in the words by which they 

intended to expreſs it: nothing more would be neceſſary, than 
to underſtand the language. But, even on this ſuppoſition, the 
art of interpretation would {till not be uſeleſs. In conceſſions, 
conventions, and treaties, in all contracts, as well as in the laws, 
it is impoſſible to foreſee and point out all the particular caſes 
that may ariſe : we decree, we ordain, we agree upon certain 
things, and expreſs them in general terms; and though all the 
exprellions of a treaty ſhould be perfectly clear, plain, and deter- 
minate, the true interpretation would {till conſiſt in making, in 
all the particular caſes that preſent themſelves, a juſt application 
of what has been decreed in a general manner. But this is not 
all: conjunctures vary, and produce new kinds of cafes, that 
cannot be brought within the terms of the treaty or the law, ex- 
cept by inferences drawn from the general views of the contract- 
ing parties, or of the legiſlature. Between different clauſes, there 
will be found contradictions and inconſiſtencies, real or apparent; 
and the queſtion is, to reconcile ſuch clauſes, and point out the 
path to be purſued. But the caſe is much worſe if we eonfider 
that fraud ſeeks to take advantage even of the imperfection of 
language, and that men deſignedly throw obſcurity and ambiguity 
into their treaties, in order to be provided with a pretence {or e- 
luding them upon occaſion. It is therefore neceſſary to eſtabliſh 
rules founded on reaſon, and authoriſed by the law of nature, 
capable of diffuſing light over what is obſcure, of determining 
what is uncertain, and of fruſtrating the views of him who acts 
with duplicity in forming the compact. Let us begin with thole 
that tend particularly to this laſt end,—with thoſe maxims of 
juſtice and equity which are calculated to repreſs fraud, and to 
prevent the effect of its artifices. 

$263- The firſt general maxim of interpretation is, that Jt zs nt dl. 
* læuuable to interpret what has no need of inter pretation. When a 
i; rot al. decd is worded in clear and preciſe terms, - when its meaning 18 
lowable to evident, and leads to no abſurd concluſion, there can be no 
interpret reaſon for refuſing to admit the meaning which ſuch deed natu- 

what has 1 IH 17 . 3 . 
none:dof rally preſents. To go clſewhere in ſearch of conjectures in of- 
intcrpreta- der to reſtrict or extend it, is but an attempt to elude it. It this 
ti vu. dangerous method be once admitted, there will be no deed which 
it will not render uſcleſs. However luminous each Cauſe may 
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de. however clear and preciſe the terms in which the deed is 
couched, —all this will be of no avail, if it be allowed to go in 
queſt of extraneous arguments to prove that it is not to be under- 
ſtood in the ſenſe which it naturally preſents “. 

Thoſe cavillers, who difpute the ſenſe of a clear and determi- $ 264. 

nate article, are accuſtomed to ſeek their frivolous ſubterfuges in 2d 1 
the pretended intentions and views which they attribute to its au- he wp, 
thor. It would be very often dangerous to enter with them into could and 
the diſcuſſion of thoſe ſuppoſed views, that are not pointed out — to 
in the piece itſelf. The following rule is better calculated to foil . 
ſuch cavillers, and will at once cut ſhort all chicanery:— F be himſelf, has 
who could and ot to have explained himſelf clearly and fully, has nut dove it, 
int done ity it is the worſe for him : he cannat be allowed to intro- — 
duce ſubſe quent reſirictions which he has not expreſſed. This is a ment. 
maxim of the Roman law: Padlionem obſcuram 11s nucere, in quo- 
um fuit poteſiate legem apertius conſeribere g. The equity of 
this rule is glaringly obvious, and its neceſſity is not leſs evident. 
There will be no ſecurity in conventions, no ſtability in grants or 
conceſſions, if they may be rendered nugatory by ſubſequent li- 
mitations, which ought to have been originally ſpecified in the 
deed, if they were in the contemplation of the contracting 
parties. 'F l 

The third general maxim, or principle, on the ſubject of in- C265. 
terpretation is, that Neither the one nor the other of the parties in- —— ak 
tereſied in the contra has a right to interpret the deed or treaty ac- — uf 
cording to his own fancy, For if you are at liberty to affix what- the con- 
ever meaning you pleaſe to my promiſe, yeu will have the power — 
of obliging me to do whatever you chooſe, contrary to my inten- 4 — — 
tion, and beyond my real engagements: and on the other hand, interpret 
if I am allowed to explain my promiſes as I pleaſe, I may render * — 
them vain and illuſory, by giving them a meaning quite different 5 
from that which they preſented to you, and in which you mult tancy, 
hare underſtood them at the time of your accepting them. 

: On every occaſion when a perſon could and ought te have made 9 266. 

tnetun bis intention, we aſſume for true againſt him <vhat he has "= Genes 
a wY” > . £ 3 : ai maxim 

ſufficiently declared, This is an inconteltable principle, applied whar is ſuf- 

0 treaties; for if they are not a vain play of words, the con- ficiently | 

tracting parties ought to expreſs themſelves in them with truth, . 8 

and according to their real intentions. If the intention which is for —— = 

luſhciently dechared were not to be taken, of courſe as the true 

intention of him who ſpeaks and enters into engagements, it 

would be perfectly uſeleſs to form contracts or treaties. 

But it is here aſked, which of the contracting parties ought to $ 267. 
have his expreſſions conſidered as the more deciſive, with reſpect —_—_ 
to the true meaning of the contract, — whether we ſhould lay a a ee. 

the words 

* Standum omnino eſt iis, quæ verbis exp ſeſus, quorum manifeſtus eſe ſignißca- of the per- 
tus, invicata fue runt, nifi omnem a negotiis humans cer: itudiuem removere vulue- fe roniſ- 
1. WoLr, Jus Nat. pars vii. n. 822. Be than © 
899 lib. ii. tit. xiv. de Pact's, leg. 30.— ce likewiſe Digeſt. 1 b. xviii tit. i de thoſe of 

ahenda Emptione, leg. 21. Labeo ſer pſit ob{puritatem pacti nocere potius de · the party 
venditori, qui id dixcrit, quam emptori; quia potuit re integra ape: tius dicere. {tipulating 
R 3 greater 
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greater ſtreſs on the words of him who makes the promiſe than 
on thoſe of the party who ſtipulates for its performance ?—As the 
force and obligation of every contract ariſes from a perfect pro. 
mile, - and tlie perſon who makes the promiſe is no further en. 
gaged rhan_his will is ſufficiently declared,—it is very certain, 
that, in order to diſcover the true meaning of the contract, atten. 
tion ought principally to be paid to the words of the promiſing 
party. For he voluntarily binds himſelf by his words; and we 
take for true againſt him, what he has ſuſſiciently declared, 
This queſtion ſeems to have originated from the manner in 
which conventions are ſbmetimes made: the one party ofters the 
conditions, and the other accepts them ; that is to ſay, rhe former 
propotes what he requires that the other ſhall oblige himſelf to 
pertorm, and the latter declares the obligations into which he 
realiy enters. If the words of him who accepts the conditions 
bear relation to the words of him who offers them, it is certainly 
true that we onght to lay our principa! ſtreſs on the expret- 
lions of the latter; but this is becauſe the perſon promiſing is 
conſidered as merely repeating them in order to form, his pro- 
mile. The capitulations of beſieged towns may here ſerve us for 
an example. The beſieged party propoſes the conditions on 
which he is willing to ſurrender the place: the beſieger accepts 
them: the expreſſions of the former lay no obligation on the 
latter, unleſs fo far as he adopts them. He who accepts the 
conditions is in reality the promiſing party; and it is in his 
words that we ought to ſeck for the true meaning of the articles, 
whether he has himſelf choſen and formed his expreſſions, or 
adopted thoſe of the other party by referring to them in his pro- 
miſe. But till we muſt bear in mind the maxim above laid 
down, viz. that what he has ſuſſiciently declared, is to be taken 
as true againſt him. I proceed to explain myſelf more part 
cularly cn this ſubject. | 

In the interpretation of a treaty, or of any other deed whatſa- 
ever, the queſtion is, to diſcover what the contracting parties 
have agreed upon,—to determine preciſely, on any particular oc- 
caſion, what has been promiſed and accepted, that is to ſay, not 
only what one of the parties intended to promiſe, but alſo what 
the other mult reaſonably and candidly have ſuppoſed to be pro- 
miſed to him,-—what has been ſuſſiciently declared to him, and 
what mull have influenced him in his acceptance. E acc, 
therefore, and every treaty, muft be interpreted by certain fixed rus 
calculated to determine its meaning, as naturally underſtood by the 
parties concerned, at the time when the deed was drawn up and de- 
cepted. This is a fifth principle. 

As theſe rules are founded on right reaſon, and are conſc- 
quently approved and preſcribed by the law of nature, every 
man, every ſovereign, is obliged to admit and to follow them. 
Unleſs certain rules be admitted for determining the ſenſe in 
which the expreſſions ate to be taken, treaties will be only emp!! 
words; nothing can be agreed upon with ſecurity, and jt will 


almolt 
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almoſt ridiculous to place any dependence on the effect of con- 


vyentions. 


But as ſovereigns acknowledge no common judge, no ſuperior 9 269. 


that can oblige them to adopt an interpretation founded on juſt 


The faith 


rules, the faith of treaties conſtitutes, in this reſpect, all the ſe- lay» an obli- 
curity of the contracting powers. That faith is no leſs violated gation to 
by a refuſal to admit an evidently fair interpretation, than by an follow theſe 


open inſraction. It is the ſame injuſtice, the ſame want of good- 
faith; nor is its turpitude rendered leſs odious by being cloaked 
up in the ſubtilties of fraud. 

Let us now enter into the particular rules on which the inter- 


retation ought to be formed, in order to be juſt and fair. Sue 
Pp 8 ö rule of in+ 


Since the ſole object of the lawful interpretation o 


a deed ought t-rpreta- 


to be the diſcovery of the thoughts of the author or authors of tion. 


that deed, —whenever we meet with any obſcurity in it, we are 10 
conſider what probably avere the ideas of thoſe who drew up the 
deed, and to interpret it accordingly. This is the general rule for 
all interpretations. It particularly ſerves to aſcertain the mean- 
ing of particular expreſſions whoſe ſignification is not ſuſſicientl 
determinate. Purſuant to this rule, we ſhould take thoſe — 
fons in their utmoſt latitude when it ſeems probable that the 
perſon [peaking had in contemplation every thing which, in that 
extenſive ſenſe, they are capable of deſignating : and, on the 
other hand, we ought to reſtrict their meaning, if the author ap- 

ars to have confined his idea to what they comprehend in their 
more limited ſigniſication. Let us ſuppoſe that a huſband has 
bequeathed to his wife all his money. lt is required to know whe- 
ther this expreſſion means only his ready money, or whether it 
extends alſo to that which is lent out, and is due on notes and 
other ſecurities. If the wife-is poor, —if ſhe was beloved by her 
huſband, —if the amount of the ready money be inconſiderable, 
and the value of the other property greatly ſuperior to that of 
the money both in ſpecie and in paper,—there is every reaſon to 
preſume that the huſband meant to bequeath to her as well the 
money due to him as that actually contained in his coffers. On 
the other hand, if the woman be rich, —if the amount of the 
ready ſpecie be very conſiderable, and the money due greatly ex- 
ceeds in value all the other property, — the probability is, that 
— huſband meant to bequeath to his wife his ready money 
only. 

By the ſame rule, we are ta interpret a clauſe in the utmoſt 
latitude that the ſtrict and appropriate meaning of the words will 
admit, if it appears that the. author had in view every thing 
which that ſtrict and appropriate meaning comprehends: but we 
mult interpret it in a more limited ſenſe when it appears proba- 
ble that the author of the. clauſe did not mean to extend it to 
every thing which the ſtrict propriety of the terms might be 
made to include. As for inſtance, a father, who has an only 
fon, bequeaths to the daughter of his friend al! his jewels. He 


has a ſword euriched with diamonds, given him by a ſovereign 
R 4 prince. 
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prince. In this caſe it is certainly very improbable that the teſ. 
tator had any intention of making over that honourable badge of 
diſtinction to a family of aliens. That ſword, therefore, toge. 
ther with the jewels with which it is ornamented, muſt be ex. 
cepted from the legacy, and the meaning of the words be re. 
ſtricted to his other jewels, But if the teſtator has neither ſon 
nor heir of his own name, and bequeaths his property to a 
ſtranger, there is no reaſon to limit the ſigniſication of the terms; 
they (ould be taken in their full import, ic being probable that 
the teſtator uſed them in that ſ-nſe. 

The contracting parties are obliged to expreſs themſelves in ſuch 
manner that they may mutually underſtand each other. This is evi- 
dent from the very nature of the tranſaction. Thoſe who form 
the contract, concur in the ſame intentions; they agree in deſiring 
the ſame thing; and how ſhall they agree in this inſtance, if they 
do not perſectly underſtand each other? Without this, their con- 
tract wi.l be no better than a mockery or a ſnare, If then they 
ought to ſpeak in ſuch a manner as to be underſtood, it is necet- 
ſary that they ſhould employ the words in their proper ſigniſica- 
tion, —the ſ'gniſication which common uſage has athxed to 
them, and that they annex an eſtabliſhed meaning to every term, 
every expreſſion, they make uſe of. They muſt not, deligned- 
ly and without mentioning it, deviate from the common uſage and 
the appropriate meaning of words: and it is preſumed that they 
have conformed to eflablithed cuttom in this particular, as long 
as no cogent reaſons can be adduced to authoriſe a preſumption 
to the contrary ; for the preſumption is, in general, that things 
have been done as they ought. From all theſe inconteitable 
truths, reſults this rule: In the interpretation of treaties, compactts, 
and promiſes, We eught not to deviate from the common uſe of the 
lauguage, unleſs we have very ſtrong reaſons fer at. In all human 
afairs, where abſolute certainty is not at hand to point out the 
way, we muſt take probability for our guide. In moſt cafes, it 


is extremely probabic that the parties have expreſſed themſclves 


5272. 
Inter preta- 
tion ot An- 
dient trea- 
ties. 


conformably to the eſtabliſned uſage: and ſuch probability ever 
affords a ſtrong preſumption, which cannot be over ruled but by 
a ſtill ſtronger preſumption to the contrary. Camden“ gives us 
a treaty, in which it is expreſsly ſaid that the treaty ſliall be pre- 
ciſely underſtood according to the force and appropriate fgnift- 
cation of the terms Aiter ſuch a clauſe, we cannot, under any 
pretence, deviate from the proper meaning which cuſtom has at- 
fixed to the terms, — the will of the contracting parties beiug 
thereby formally declared in the moſt unambiguous manner. 
The ufage we here ſpeak of, is that of the time when the 
treaty, or the deed, of whatever kind, was drawn up and con- 
cluded. Languages inceſtantly vary, and the fignitication and 
force of words changes with time. When, theretore, an ancient 
deed is to be interpreted, we ſhould be acquainted with the com- 


* Hiſfiory of Queen Elizabeth. 
mon 
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mon uſe of the terms at the time when it was written; and that 
knowledge is to be acquired from deeds of the ſame period, and 
from contemporary writers, by diligently comparing them with 
each other. This is the only ſource from which to derive any 
information that can be depended on. The uſe of the vulgar 
languages being, as every one knows, very arbitrary, —etymolo- 
ical and grammatical inveſtigations, purſued with a view to diſ- 
cover the true import of a word in common uſage, would furniſh 
but a vain theory, equally uſcleſs and deſtitute of proof. 

Words are only defigned to expreſs the thoughts; thus the 
true ſignification of an expreſſion, in common uſe, is the idea 
which cuſtom has aſſixed to that expreſſion, It is then a groſs 
quibble to athx a particular ſenſe to a word, in order to elude the 
true ſenſe of the entire expreſſion. Mahomet, emperor of the 
Turks, at the taking of Negropont, having promiſed a man to 
ſpare his head, cauſed him to be cut in two through the middle 
of the body. Tamerlane, after having engaged the city of Sebaſ- 
tia to capitulate under his promite of ſhedding no blood, cauſed 
all the ſoldiers of the garriton to be buried alive“: groſs ſubter- 
fuges which, as Cicero remarks +, only ſerve to aggravate the 
guilt of the perfidious wretch who has recourſe to them. To 
[pare the head of any one, and to ſhed na blood, are expreſſions, 


which, according to common cuſtom, and eſpecially on ſuch an 


occaſion, manifeſtly imply to ſpare the lives of the parties. 
All theſe pitiful ſubtilties are overthrown by this unerring 


rule: //hen we evidently fee what is the ſenſe that agrees with the tn 


intention of the contracting parties, it is not allowable ta wreſt 
their words to a contrary meaning. The intention, ſufficiently 
known, furniſhes the true matter of the convention, —what is 
promiſed and accepted, demanded and granted. A violation of 
the treaty is rather a deviation from the intention which it ſufli- 
ciently manifeſts, than from the terms in which it is worded: for 
the terms are nothing without the intention by which they mutt 
be dictated: 

Is it neceſſary, in an enlightened age, to ſay that mental reſer- 
vations cannot be admitted in treaties ? This is maniſeſt, ſince, b 
the very nature of the treaty, the parties are bound to — 
themſtlves in ſuch manner that they may mutuaily underttand 
each other (S 271). There is ſcarcely an individual now to be 
tound, who would not be aſhamed of building upon a mental 
reſervation. What can be the uſe of ſuch an artilice, unleſs to 
lull the oppoſite party into a falſe ſecurity, under the vain ap- 
. pearance of a contract? It is then a real piece of knavery. 


+ Technical terms, or terms peculiar to the arts and ſeiences, in 
ought commonly to be interpreted according to the definition: 
given of them by malters of the art, or perſons verſed in the te 

C terms. 


* Sec Puffendorf's Law of Nature and Nations, book v. chap. xii. $ 3.— La 


Croix, in his Hiſt. of Timurbec, bock v. ch. v. ſpeaks of this cruelty of Timurbec 
or Tamerlane tewards 4c Armenian horicmen, but ſays nothing of the peridy 
Which others attribute tu him. 2 8 . 

1 Fraus chm aditringm, non diſſelvit perjurium. De Offic, lib, iii cap. x N,. 
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knowledge of the art or ſcience to which the terms belong. I fa 
commonly; for this rule is not ſo abſolute, but that we may and 
even ought to deviate from it, when we have good reaſons for 
ſuch deviation; as, for inſtance, if it were proved that he who 
ſpeaks in a treaty, or in any other deed, did not underſtand the 
art or ſcience from which he borrowed the, term, —that he was 
unacquainted with its import as a technical word,—that he em- 
ployed it in a vulgar acceptation, &c. 

9 277. If, however, the technical or other terms relate to things 
Of terms . X 
whoſe le, that admit of different degrees, we ought not ſcrupulouſly ta 
u cation adhere to definitions, but rather to take the terms in a ſenſe a- 
wimit>ot orecable to the context: for, a regular definition deſcribes 2 
degrees. thing in its moſt perfect ſtate z and yet it is certain that we 

do not always mean it in that ſtate of its utmoſt perfection, 
whenever we ſpeak of it. Now the interpretation ſhiould only 
tend to the diſcovery of the will of the contracting parties 
(F 268) : to each term, therefore, we ſhould affix that meaning, 
»*vhich the party whofe words we interpret, probably had in con- 
templation. Thus, when the parties in a treaty have agreed ta 
ſubmit their pretenſions to the deciſion of two or three able cixi- 
lians, it would be ridiculous to endeayour to elude the compro- 
miſe, under the pretence that we can find no civilian accom- 
pliſhed in every point, or to ſtrain the terms ſo far as to reject all 
who do not equal Cujas or Grotius. Would he who had ſtipus 
lated for the allittance of ten thoufand good troops have any rea- 
fon to inſiſt upon ſoidiers of whom the very worſt ſhould be com- 
parable to the veterans. of Julius Cæſar? And if a prince had 
romiſed his ally a good general, muſt he ſend him nonc but a 
larlborough or a Turenne ? 

* -38. "There are figurative expreſſions that are become fo familiar in 
—— the common ule of language, that, in numberleſs inſtances, they 
tows, © ſupply the place of proper terms, ſo that we ought to take them 

in a — ſenſe, without paying any attention to their origi- 
nal, proper, and direct ſigniſication: the ſubject of the diſcourſe 
ſutkciently indicates the meaning that ſhould be affixed to them. 
To hatch a plot, to carry fire and ſiuerd inta a country “, are ex- 
preſſions of this ſort; and there ſcarcely can occur an inſtance 
where it would not be abſurd to take them in their direct and li- 

teral ſenſe, | 
£ 229. There is not perhaps any language that does not alſo contain 
3 1 words which ſignify two or more different things, and phraſes 
ns Which are ſuſceptible of more than one ſenſe. Thence ariſes 
ambiguity in diſcourſe. The contracting parties ought carefully 
to avoid it. Deſignedly to uſe it with a view to elude their en- 
gagements in the ſequel, is downright perfidy, ſince the faith of 
treaties obliges the contracting partics to expreſs their intentions 
clearly (S 271). But if an ambiguous expreſſion has found its 


* The French expreſſion, © ourdir une trace, which is here rendered © h @ 
Fh.“ literally m1: es * 10 lay the warp of a webz re and ford,” literally, « fre 
end feel (or i on), 

way 


. Il. Ch, XVII, OF TREATIES. 


way into a deed, it is the part of the interpreter to clear up any 
doubt thereby occaſioned. + 


251 


The following is the rule that ought to direct the interpreta- 280. 


tion in this as well as in the preceding caſe : Ve ought always 10 4 tor 
or cle 


affix ſuch meaning to the 14 as is moſt ſuitable to the fub- ee, 


el or matter in queſtion. For, bv a true interpretation, we eu- 
deavour to diſcover the thoughts of the perſons ſpeaking, or of the 
contracting parties in a treaty. Now it ought to be preſumed 
that he who has employed a word which is ſuſceptible of many 
different ſignifications, has taken it in that which agrees with his 
ſubject. In proportion as he employs his attention on the mat- 
ter in queſtion, the terms proper to expreſs his thoughts preſent 
themſelves to his mind; this equivocal word could therefore only 
preſent itſelf in the ſenſe proper to expreſs the thought of him 
who makes uſe of it, that is, in the ſenſe agreeable to the ſub- 
jet. It would be a feeble objection to this, to allege that a man 
ſometimes deſignedly employs equivocal expreſſions, with a view 
of holding out ideas quire different from his real thoughts, and 
that, in ſuch caſe, the ſenſe which agrees with the ſubject is not 
that which correſponds with the intention of the perſon ſpeak- 
ing. We have already obſerved, that whenever a man can and 
ought to make known his intention, we aſſume for true againſt 
him what he has ſuſſiciently declared (F 266). And as good- 
faith ought to preſide in conventions, they are always interpret- 
ed on the ſuppoſition that it actually did preſide in them. Let 
us illuſtrate this rule by examples. The word day is undlerſtood 
of the natural day, or the time during which the ſun affords us 
his light, and of the civil day, or the ſpace of twenty-four 
hours. When it is uſed in a convention to point out a ſpace of 
time, the ſubject itſelf manifeſtly ſhews that the parties mean 
the civil day, or the term of twenty-four hours. It was there- 
fore a pitiful ſubterfuge, or rather a notorious perſidy, in Cleo- 
menes, when, having concluded a truce of ſome days with the 
people of Argos, and finding them afleep on the third night in 
reliance on the faith of rhe treaty, he killed a part of their num- 
ber, and made the reſt priſoners, alleging that the nights were 
not comprehended in the truce *. The word /tecl may be un- 
derſtood of the metal itſelf, or of certain inſtruments made of it: 
in a convention which ſtipulates that the enemy hall lay down 
ther ftecl, it evidently means their weapons : wherefore Pericles, 
in the example related above (& 233), gave a fraudulent interpre- 
tation to thoſe words, ſince it was contrary to what the nature of 
the ſubject manifeſtly pointed out. Q. Fabius Labeo, of whom 
we made mention in the ſame ſection, ſhewed equal diſhoneſty 
in the interpretation of his treaty with Antiochus ; for a ſove- 
reign who ſtipulates that the half of his fleet or of his veſſels ſhall 
be reſtored to him, undoubtedly means that the other party ſhall 
reſtore to him veſſels which he can make uſe of, and not the half 


® Puffendorf, lib, v. cap. xii. 5 7. 
of 
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of each veel, when ſawed into two. Pericles and Fabius are 
alſo condemned by the rule eſtabliſhed above (F 274), which for. 
bids us to wrelt the ſenſe of the words contrary to the evident 
intention of the contracting parties. 

5281. If any one of theſe expreſſions which are ſuſceptible of dl ferent 
No! rf ſrenifications gecurs mere than once in the fame piece, Wwe cannot 
. i make it a rule to take it every-where in the ſame ini fication, 
kme Ieme For we mult, conformably to the preceding rule, take ſuch ex- 
. preſſion, in each article, according as the ſubject requires, fra 
ne line /ubſtrata materi, as the maſters of the art ſay. The word Jay, 
deed. for inſtance, has two ſignifications, as we kave juſt obſerred 

(4 280). It therefore it be ſaid in a convention, that there ſhall 
be a truce of fifty days, on condition that commiſſioners from 
both parties ſhall, during eight ſucceſſive days, jointly endeavour 
to adjuſt the diſpute, - tlie fifty days of the truce are civil days of 
twenty-four hours; but it would be abfurd to underſtand them 
in the ſame ſenſe in the ſecond article, and to- pretend that the 
commillioners ſhould labour eight days and nights without inter- 
mithon. 

$ 262. Every interpretation that leads te an abſurdity, ought te be re— 
ds _ jeeted; or, in other words, we ſhould not give to any piece a 
© 3. meaning from which any abfurd conſequences would follow, but 
pretation mult interpret it in fuch a manner as to avoid abfurdity. As it 
od IG is not to be preſumed that any one means what is abſurd, it can- 
+= Leo not be ſuppofed that the perſon ſpcaking intended that his words 

; ſhould be vnderttood in a manner from which an abſurdity would 

follow. Neither is it allowable to preſume that he meant to m- 
dulge a ſpoctive levity in a ſerious deed : for what is ſhameſul 
and unlawful is not to be preſumed. We call ab/urd not only 
what is phy/ically imp: ſible, but what is morally ſo,—that is to 
fay, what is fo contrary to reaſon, that it cannot be attributed 
to a man in his right ſenſes. Thoſe fanatic Jews, who ſcrupled 
to defend themfelves when the enemy attacked them on the ſab- 
bath day, gave an abſurd interpretation to the fourth command- 
ment. Why did they not alſo abſtain from dreiſing, walking, 
and eating? Theſe alſo are “ works,” if the term be ſtrained 
to its utmoſt rigour. It is ſaid that a man in England married 
three wives, in order that he might not be ſubject to the penalty 
of the law which forbids marrying two. "This is doubtleſs a po- 
pular tale, invented with a view to ridicule the extreme circum- 
ſpection of the Engliſh, who will not allow the ſmalleſt departure 
trom the letter in the application of the law, That wiſe and free 
people have too often ſeen, by the experience of other nations, 
that the laws are no longer a firm barrier and ſecure defence, 
when once the executive power is allowed to interpret them at 
pleaſure. But ſurely they do not mean that the letter of the law 
ſhould on any occaſion be {trained to a ſenſe that is manifeſtly 
abſurd. | 
The rule we have juſt mentioned is abſolutely neceſſary, and 
ouglit to be followed, even when the text of the law cr treaty 


docs 


B. H. Ch. XVII. OF TREATIES. 
d 

does not, conſidered in itſelf, preſent either obſcurity or ambi- 
guity in the language. For it mult be obſerved, that the uncer- 
tainty of the ſenſe we are to give to a law or a treaty, does not 
ſolely proceed from the obſcurity or other defect in the expteſ- 
ſion, but alſo from the limited nature of the human mind, which 
cannot foreſee all caſes and circumſtances, nor take in at one 
view all the conſequences of what is decreed or promiſed, —and, 
finally, from the impoſlibility of entering into that immenſe de- 
tail. Laws and treaties can only be worded in a general manner; 
and it is the interpreter's province to apply them to particular 
caſes, conformably to the intention of the legiſlature, or of the 
contracting powers. Now we are not in any cafe to preſume 
that it was their intention to eſtabliſh an abſurdity : and there- 
fore, when their expreſlions, taken in their proper and ordinar 
meaning, would lead to abſurd conſequences, it becomes — 
fary to deviate from that meaning, jult fo far as is futticient to 
avoid abſurdity. Let us ſuppoſe a captain has received orders 
to advance in a right line with his troops to a certain poſt: he 
finds a precipice in his way: ſurely his orders do not oblige him 


to leap headlong down : he muſt therefore deviate from the 


right line, ſo far as is neceſſary to avoid the precipice, but no 
farther, 

The application of the rule is more eaſy, when the expreſſions 
of the law, or of the treaty, are ſuſceptible of two different 
meanings. In this caſe we adopt without hetitation that mean- 
ing from which no abſurdity follows. In the ſame manner, 
when the expreſiion is ſuch, that we may give it a figurative 
icale, we ought doubtleſs to do this, when it becomes neceflary, 
in order to avoid falling into an abſurdity. 
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It is not to be preſumed that ſenſible perſons, in treating toge- 9283. 


ther, or tranſacting any other ſerious buſineſs, meant that the re- 
ſult of their proceedings {hoald prove a mere nullity. The in- 


and that 
which ren- 
ders the ag 


ten pretation, therefore, which wind render a treaty null and inef- null and 


ficient, cannot be admitted, We may conſider this rule as a branc 
of the preceding; for it is a kind of abſurdity to ſuppoſe that 
the very terms of a deed fhauld reduce it to mean nothing. 7. 
eaht te be interpreted in ſuch a manner, as that it may have its ef= 
ech and not prove vain aud nugatiry : and in this interpretation 
we procecd according to the mode pointed out in the foregoing 
lection. In both caſes, as in all interpretations, the queſtion is, 
to give the words that ſenſe which ought to be preſumed moit 
conformable to the intention of the parties ſpeaking. If many 
Gilerent interpretations preſent themſelves, by which we can 
conveniently avoid conitruing the deed into a nullity or an ab- 
ſurdity, we are to prefer that which appears the molt agreeable 
to the intention of thoſe who framed the deed : the particular 
circumſtances of the caſe, aided by other rules of interpretation, 
will ſerve to point it out. "'Thucydides relates *, that the Athe- 


2 Lib. iv. cap. xcvill. 
nians, 
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nians, after having promiſed to retire from the territories of the 
Bceotians, claimed a right to remain in the country under pre- 
tence that the lands actually occupied by their army did not be- 
long to the Bœotians ;—a ridiculous quibble, ſince, by giving 
that ſenſe to the treaty, they reduced it to nothing, or rather to 
a puerile play. The territories of the Beotians ſhould evidently 
have been conſtrued to mean all that was compriſed within their 
former boundaries, without excepting what the enemy had ſeized 
during the war. 

5 284. If he who has expreſſed himſelf in an obſcure or equivocal 

ede manner has ſpoken elſewhere more clearly on the ſame fubjeQ, 
pre 10115 in- . . . * « 
terp-cted he is the belt interpreter of his own words. // ought to inte- 
by _— pret his ebſcure or equivocal expreſſions in ſuch a manner, that they 
ES lame May agree with thoſe clear and unequivocal terms which he has el/e- 
author. where uſed, either in the ſame deed, or on = other /imilar occa- 

ion. In fact, while we have no proof that a man has changed 
his mind or manner of thinking, it is preſumed that his thoughts 
have been the ſame on ſimilar occaſions; ſo that if he has any- 
where clearly thewn his intention with reſpect to a certain 
thing, we ought to affix the ſame meaning to what he has elſe— 
where obſcurely ſaid on the ſame ſubject. Let us ſuppoſe, for 
inſtance, that two allies have reciprocally promiſed each other, in 
caſe of neceſſity, the aſſiſtance of ten thouſand foot- ſoldiers who 
are to be ſupported at the expenſe of the party that ſends them, 
and that, by a poſterior treaty, they agree that the number of 
the auxiltary troops ſhall be fifteen thouſand, without mentioning 
their ſupport : the obſcurity or uncertainty which remains in this 
article of the new treaty, is diſhpated by the clear and expreſs 
ſtipulation contained in the former one. As the allies do not 
give any indication that they have changed their minds with re- 
ſpect to the ſupport of the auxiliary troops, we are not to preſume 
any ſuch change; and thoſe fifteen thouſand men are to be ſup- 
ported as the ten thouſand promiſed in the firſt treaty. The 
fame holds good, and with much ſtronger reaſon, when there is 
queſtion of two articles of the fame treaty, - when, for example, 
a prince promiſes to furniſh ten thouſand men, paid and main- 
tained at his own expenſe, for the defence of the ſtates of his 
ally, and, in another article, only promiſes four thouſand men, 
in caſe that ally be engaged in an offenſive war, 

1285. It frequently happens, that, with a view to conciſeneſs, people 
N expreſs imperfectly, and with ſome degree of obſcurity, things 
1 ne Which they ſuppoſe to be ſuſſiciently elucidated by the preceding 
connection matter, or which they intend to explain in the ſequel : and more- 
of the di- over, words and expreſſions have a different force, ſometimes 
corre. even a quite different ſigniſication, according to the occaſion, 

their connection, and their relation to other words. The con- 
nection and train of the diſcourſe is therefore another ſource of 
interpretation. Ve muſt conſider the whole diſcourſe together, in 
order perfettly to conceive the ſenſe of it, and 10 give te each ca- 
preſſion, not /o much the ſignification which it may individually ad- 

mit 
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mit of, as that which it ought to have from the context and ſpirit 
of the diſcourſe. Such is the maxim of the Roman law, [ncivile 
eſt, niſi totd lege perſpeftd, und aliqud particuld qjus propeſitd, Ju- 
dicare, vel reſpondere *, _ 

The very connection and relation of the things in queſtion  $ 226. 
helps alſo to difcover and eſtabliſh the true ſenſe of a treaty, or —— 
of any other piece. The interpretation ought to be made in ſuch from the 
a manner, that all the parts may appear conſonant to each other, — connettion 
that what follows may agree with what preceded,—unleſs it evi- * _ 
dently appear, that, by the ſubſequent clauſes, the parties intended things 
to make ſome alteration in the preceding ones. For it is to be pre- themſelves. 
ſumed that the authors of a deed had an uniform and ſteady 
train of thinking, —that they did not aim at inconſiſtencies and 
contradictions, —but rather that they intended to explain one 
thing by another,—and, in 2 word, that one and the fame ſpirit 
reigns throughout the ſame production or the ſame treaty. Let us 
render this more plain by an example. A treaty of alliancedeclares, 
that, in caſe one of the allies be attacked, each of the orhers ſhall 
aſſiſt him with a body of ten thouſand foot, paid and ſupported ; 
and in another article, it is (aid that the ally who is attacked ſhall 
be at liberty to demand the promiſed aſſiſtance in cavalry rather 
than in infantry. Here we ſee, that, in the firſt article, the al- 
lies have determined the quantum of the ſuccour, and its value, 
that of ten thouſand foot; and, in the latter article, without 
appearing to intend any variation in the value or number, they 
leave the nature of the ſuccours to the choice of the party who 
may ſtand in need of them. If therefore the ally who is attack- 
ed calls upon the others for cavalry, they will give him, according 
to the eſtabliſhed proportion, an equivalent to ten thouſand foot. 
But if it appears that the intention of the latter article was, that 
the promiſed ſuccours thould in certain cafes be augmented, — 
if, for inſtance, it be ſaid, that, in caſe one of the allies happen 
to be attacked by an enemy of conſiderably ſuperior ſtrength, and 
more powerful in cavalry, the ſuccours ſhall be furnithed in ca- 
valry, and not in infantry, —it appcars that, in this cale, the pro- 
miſed aſſiſtance ought to be ten thouſand horſe. 

As two articles in one and the fame treaty may bear relation 
to each other, two different treaties may in like manner have a 
relative connection; and in this caſe, each ſerves to explain the 
other. For inſtance, one of the contracting parties has, in con- 
ſideration of a certain object, promiſed to deliver to the other ten 
thouſand ſacks of wheat. By a ſubſequent agreement, it is deter- 
mined, that, inſtead of wheat, he ſhall give him oats. The quan- 
tity of oats is not expreſſed ; but it is determined by comparing 
the ſecond convention with the firſt. If there be no circumſtance 
to prove that it was the intention of the parties, in the tecond 


agreement, to diminiſh the value of what was to be delivercd, 


we are to underitand a quantity of oats proportioued to the price 


® Digeſt. lib. i. tit. iii. De Legibus, leg. 24. 4 
02 
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of ten thouſand ſacks of wheat: but if it evidently appears, from 
the circumſtances and motives of the ſecond convention, that it 
was their intention to reduce the value of what was due under the 
ſormer agreement, —in this caſe, ten thouſand ſacks of oats are 
to be ſubilituted in lieu of the ten thouſand ſacks of wheat. 
$ 237, The reaſon of the law, or »f the treaty, that is to ſay, the 
ring chant motive which led to the making of it, and the object in con- 
ed an the templation at the time,—is the molt certain clue to lead us to 
reaſon of the diſcovery of its true meaning; and great attention ſhould he 
the deed. paid to this circumitance, whenever there is queſtion either of 
explaining an obſcure, ambiguous, indeterminate paſſage in a law 
or treaty, or of applying it to a particular caſe. I hen once <2 
certainly know the reaſon which alone has determined the will of the 
perſon ſpeaking, we ought to interpret and apply his words in 4 
manner fuitable to that reaſon alone. Otherwiſe he will be made 
to ſpeak and act contrary to his intention, and in oppoſition to 
his own views. Purſuant to this rule, a prince, who, on prant- 
ing his daughter in marriage, has promiſed to aſſiſt his intended 
ſon-in-law in all his wars, is not bound to give him any aſſiſtance 

if the marriage does not take place. 
But we ought to be very certain that we know the true and 
only reaſon of the law, the promiſe, or the treaty. In matters 
of this nature, it is not allowable to indulge in vague and uncer- 
tain conjectures, and to ſuppoſe reaſons and views where there 
are none certainly known, If the piece in queſtion is in itſelf 
obſcure, —if, in order to diſcover its meaning, we have no other 
reſource than the inveſtigation of the author's views, or the mo- 
tives of the deed,-—we may then have recourſe to conjecture, 
and, in default of abſolute certainty, adopt, as the true meaning, 
that which has the greateſt degree of probability on its ſide. But 
it is a dangerous abuſe, to go, without neceſſity, in ſearch of mo- 
tives and uncertain views, in order to wreſt, reſtrict, or extend 
the meaning of a deed which is of itſelf ſufficiently clear, and 
carries no abſurdity on the face of it. Such a procedure is a vi- 
olation of that inconteſtable maxim,—that it is not allowable to 
interpret what has no need of interpretation (S 263). Much leſs 
are we allowed, —when the author of a piece has in the picce it- 
ſeif declared his reaſons and motives,—to attribute to him ſome 
ſecret reaſon, which may authoriſe us in giving an interpretation 
repugnant to the natural meaning of the expreſſions. Even 
though he ſhould have entertained the views which we attribute 
to him,—yet, if he has concealed them, and announced different 
ones, it is upon the latter alone that we muſt build our interpre- 
tation, and not upon thoſe which the author has not expreſſed: 
—we aſſume, as true, againſt him, what he has ſufficiently de- 

£ 293, clared (§ 266). 

Where ma- We ought to be the more circumſpect in this kind of interpre- 
Ice tation, as it frequently happens that ſeveral motives concur to de- 
cucred to termine the will of the party who ſpeaks in a law or a promile. 
d-termine Perhaps the combined in{luence of all thoſe motives was neceſſary 
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in order to determine his will perhaps each one of them, taken 
individually, would have been ſufficient to produce that effect. 
In the former caſe, we are perfectly certain that it was only in 
conſideration of ſeveral concurrent reaſons and motives that the legiſ- 
lature or the contracting parties conſented to the law or the con- 
traci, the interpretation and application ought to be made in a man- 
ner agreeable to a'l thoſe concurrent reaſons, and none of them muſt 
be overlooked. But in the latter caſe, when it is evident that each 
of the reaſons which have concurred in determining the will, was 
ſufficient to produce that effett, fo that the author of the piece in queſ= 
tron would, by each of the reaſons ſeparately conſidered, have been in- 
duced to form the ſame determination which he has formed upon all 
the reaſons taken in the aggregate, his words muſt be ſo inter- 
treted and applied, as to make them accord with each of thoſe rea- 
ſons taken individually. Suppoſe a prince has promiſed certain 
advantages to all foreign proteſtants and artiſans who will come 
and ſettle in his ſtates: if that prince is in no want of ſubjects, 
but of artiſans only,—and if, on the other hand, it appears that he 
does not chooſe to have any other ſubjects than proteftants, — 
his promiſe muſt be ſo — as to relate only to ſuch fo- 
reigners as unite thoſe two characters, of proteſtants and artiſans. 
But if it is evident that this prince wants to people his country, 
and that, although he would prefer proteſtant ſubjects to others, 
he has in particular ſo great a want of artiſans, that he would 
gladly receive them, of whatever religion they be,—his words 
ſhould be taken in a disjunctive ſenſe, ſo that it will be ſuffici- 
ent to be either a proteitant or an artiſan, in order to enjoy the 
promiſed advantages. 

To avoid tedious and complex circumlocution, we ſhall make 5 299. 
uſe of the term, /uf/i-ient reaſon for an act of the will,” to ex- What con- 
preſs whatever has produced that act. - whatever has determined CR 
the will on a particular occaſion ; whether the will has been de- raten tor 
termined by a ſingle reaſon, or by many concurrent reaſons. an a& of 
That /ufficient rea/on, then, will be ſometimes found to conſiſt e wil. 
zin a combination of many different reaſons, ſo that, where a 
ſingle one of thoſe reaſons is wanting, the /uficient reaſon no 
longer exiſts: and in thoſe caſes where we ſay that many 
motives, many reaſons, have concurred to determine the will, 
yet ſo as that each in particular would have been alone capable of 
producing the fame effect, —there will then be many / t 
reaſons for producing one fingle act of the will. Of this we tce 
daily inſtances, A prince, for example, declares war for three 
or four injuries received, each of wich would have been ſufſici- 
ent to have produced the declaration of war. 

The conſideration of the reaſon of a law or promiſe not only g 200. 
ſerves to explain the obſcure or ambiguous expreſſions which oc- Extenſive 
cur in the piece, but alſo to extend or reſtrict its feveral provi- eng. 
ſons independently of the expreſnions, and in conformity to the ed on the 
intention and views of the lepiſlature or tne contracting parties, reaſon of 
rather than to their words. For, according to the remark of be 

Cicero, 
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Cicero, the language, invented io explain the will, ought not to 
hinder its effect. /I hen the ſufficient and only reaſon of a proviſiem, 
either in a law or a promiſe, is perfectly certain, and well unde. fad, 
we extend that proviſion to caſes to which the ſame reaſon is applica- 
ble, although they be not compriſed within the fignification of the 
terms. This is what is called exten/tve interpretation. It is com- 
monly ſaid, that we ought te adhere rather to the ſpirit than to the 
letter. Thus the Mahomedans juſtly extend the prohibition of 
wine, in the Koran, to all intoxicating liquors ; that dangerous 
quality being the only reaſon that could induce their legillator to 
prohibit the uſe of wine. Thus alſo, if, at the time =. as there 
were no other fortifications than walls, it was agreed not to incloſe 
a certain town with walls, it would not be allowable to fortify it 
with fofſes and ramparts, ſince the only view of the treaty evi- 
dently was, to prevent its being converted into a fortified place, 

But we ſhould here obſerve the ſame caution above recom- 
mended (F 287), and even {lill greater, fince the queſtion relates 
to an application in no wiſe authorifed by the terms of the 
deed. We ought to be thoroughly convinced that we know the 
true and only reaſon of the law or the promiſe, and that the au- 
thor has taken it in the ſame latitude which mult be given to it 
in order to make it reach the caſe to which we mean to extend 
the law or promiſe in queſtion. As to the reſt, I do not here 
forget what I have ſaid above (F 268), that the true ſenſe of a 
promiſe is not only that which the perſon promiſing had in his 
mind, but alſo that which has been ſuſſiciently declared, —that 
which both the contracting parties mult reaſonably have under- 
ſtood. In like manner, the true reaſon of a promiſe is that 
which the contract, the nature of the things in queſtion, and 
other circumitances, ſufficiently indicate: it would be uſeleſs and 
ridiculous to allege any by-views which the perfon might have 
ſecretly entertained in his own mind. 

The rule juſt laid down ſerves alſo to defeat the pretexts and 
pitiful evaſions of thoſe who endeavour to elude laws or treaties. 
Good faith adheres to the intention; fraud inſiſts on the terms, 
when it thinks that they can furniſh a cloak for its prevarica- 
tions. The iſle of Pharos near Alexandria was, with other 
iſlands, tributary to the Rhodians. The latter having ſent col- 
lectors to levy the tribute, the queen of Egypt amuſed them for 
ſome time at her court, uling in the mean while every poſhi- 
ble exertion to join Pharos to the main land by means of 
moles: aſter which ſhe langhed at the Rhodians, and fent them 
a meſſuge intimating that it was very unrcalonable in them to 
pretend to levy on the main land a tribute which _- had no 
title to demand except from the iſlands +. There exiſted a law 


© Quill? verbis ſatis hoc cautum erat? Minime. Que res igitur valuit? 
Voluntas :; qui fi, tacitis nobis, intedigi poſit, verbis omnino non uteremur. 
— non poteit, vba reperta funt, non que impedirent, ſed quz ind:carcnt 
voluntatum. Ciccr. Orat. pro Cactua, i 4 

+ Puffendort, lib. v. cap, Xii. 13. Hz quotes Ammianus Marceliinus, Iib Lui. 
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which forbade the Corinthians to give veſſels to the Atheni- 
ans :—they ſold them a number at five drachme each“. The 
following was an expedient worthy of Tiberius: cuſtom not per- 
mitting him to cauſe a virgin to be ſtrangled, he ordered the 
executioner firſt to deflower the young daughter of Sejanus, and 
then to ſtrangle her T. To violate the ſpirit of the law while 
we pretend to reſpect the letter, is a fraud no leſs criminal than 
an open violation of it; it is equally repugnant to the intention 
of the law-maker, and only evinces a more artful and deliberate 
rillany in the perſon who is guilty of it. 

Relirictive interpretation, which is the reverſe of extenſive in- 
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terpretation, is founded on the ſame principle. As we extend a; = 
clauſe to thoſe cafes, which, though not compriſed within the OD 


meaning of the terms, are nevertheleſs compriſed in the intention 
of that clauſe, and included in the reaſons that produced it,—in 
like manner, we reſtrict a law or a promiſe, contrary to the li- 
teral ſignification of the terms, our judgment being directed by 


the reaſon of that law or that promiſe: that is to ſay, a caſe oc- 


cars, to which the well-known reaſon of a law or promiſe is utterly 
inapplicable, that caſe ought to be excepted, although, if we were 
barely to conſider the meaning of the terms, it ſhould ſeem to fall 
within the purview of the law or promiſe. It is impoſſible to 
think of every thing, to foreſee every thing, and to expreſs 
every thing; it is ſufficient to enounce certain things in ſuch 
a manner as to make known our thoughts concerning things of 
which we do not ſpeak: and, as Seneca the rhetorician fays , 
there are exceptions ſo clear, that it is unneceſſary to expreſs 
them. The law condemns to ſuffer death whoever ſtrikes his fa- 
ther: ſhall we puniſh him who has ſhaken and ſtruck his father, 
to recover him from a lethargic ſtupor ? thall we puniſh a young 
child, or a man in a delirium, who has lifted his hand againſt the 
author of his life ? In the former caſe the reaſon of the law does 
not hold good ; and to the two latter it is inapplicable. We are 
bound to reſtore what is intruſted to us: ſhall I reſtore what 
a robber has intruſted to me, at the time when the true pro- 
prietor makes himſelf known to me, and demands his proper- 
ty? A man has left his ſword with me: ſhall I reſtore it to 
him, when, in a tranſport of fury, he demands it for the pur- 
pole of killing an innocent perſon ? 

We have recourſe to reſtrictive interpretation, in order to 
avoid falling into abſurdities (ſee & 282). A man bequeaths 


$ 293- 


Its uſe, in 
order to 


his houſe to one, and to another his garden, the only entrance av falls 
into which is through the houſe. It would be abſurd to ſup- ing into ab- 


pole that he had bequeathed to the latter a garden into which 
he could not enter: we mult therefore reſtrict the pure and 
imple donation of the houle, and underſtand that it was 
given only upon condition of allowing a patſage to the gar- 


* Puſfend, ibid. — Herodotus, lib. vi. Five drachmæ amounted to little more 
than three ſhillings ſterling. 
t Tacit. Annal. lib. v. 9. } Lib. iv. Declam. xxvii. 
' 8 2 den. 
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den. The ſame mode of interpretation is to be adopted whenever 
a caſe occurs, in which the law or the treaty, if interpreted ac. 
cording to the ſtrict meaning of the terms, would lead to ſome. 
thing unlawful. On ſuch an occaſion, the caſe in queſtion is to 
be excepted, ſince nobody can ordain or promiſe what is unlaw. 
ful. For this reaſon, though aſſiſtance has been promiſed to an 
ally in all his wars, no aſliſtance ought to be given him when he 
undertakes one that is manifeitly unjuſt. 

When a caſe ariſes in which it would be too ſevere and too pre. 
judicial to any one to interpret a law or a promiſe according to 
the rigour of the terms, a reſtrictive interpretation is then alſo 
uſed, and we except the cafe in queſtion, agreeably to the inten- 
tion of the legiſlature, or of him who made the promiſe : for the 
legiſlature intends only what is juſt and equitable; and, in con- 
tracts, no one can enter into ſuch engagements in favour of an- 
other, as ſhall eſſentially ſuperſede the duty he owes to himſelf, 
It is then preſumed with reaſon, that neither the legiſlature nor 
the contracting parties have intended to extend their regulations 
to caſes of this nature, and that they themſelves, if perſonally 
preſent, would except them. A prince is no longer oblig- 
ed to ſend ſuccours to his allies, when he himſelf is attacked, 
and has need of all his forces for his own defence. He may al- 
ſo, without the ſlighteſt imputation of perſidy, abandon an alli- 
ance, when, through the ill ſucceſs of the war, he ſees his late 
threatened with impending ruin if he does not immediately treat 
with the enemy. Thus, towards the end of the laſt century, 
Victor Amadeus, duke of Savoy, found himſelf under the neceſ- 
ſity of ſeparating from his allies, and of receiving law from 
France, to avoid loſing his ſtates. I he king his ſon would have 
had good reaſons to juſtify a ſeparate peace in the year 1745: 
but upheld by his courage, and animated by juſt views of his 
true intereſt, he embraced the generous reſolution to ſtruggle 
againſt an extremity which might have diſpenſed with his per- 
flting in his engagements. 

We have ſaid above (F 289), that we ſhould take the expreſ- 


ſions in the ſenſe that agrees with the ſubject or the matter. Re- 


ſtrictive interpretation is alfo directed by this rule. If the ſub- 


ſignifica= Jeet cr the matter treated of wi'l 16: allow that the terms of a clave 
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ſhould be taken in their full extent, we ſhouid limit the ſenſe accord- 


ing as the ſubject requires. Let us ſuppoſe that the cuſtom of a 
particular country confines the enrail of fiefs to the male Ine 
properly ſo called: if an act of enfeoffment in that country de- 
clares that the fief is given to a perſon for himſelf and his male 
deſcendents, the ſenſe of theſe laſt words muſt be reſtricted to the 
males deſcending from males; for the ſubject will not admit of 
our underſtanding them alſo of males who are the iſſue of fe- 
males, though they are reckoned among the male deſcendents of 

the ſirſt poſſeſſor. 
The following queſtion has been propoſed and debated,— 
« Whether promiſes include a tacit condition of che ſtate 7 af- 
„ 1a1ls 
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« fairs continuing the ſame,—or whether a change happening happening 
jn the ſtate of affairs can create an exception to the promiſe, * ſure 
« and even render it void.” The principle derived from the Si 
reaſon of the promiſe, muſt ſolve the queſtion. Tf it be cer- an excep- 
tain and manifeſt, that the con/ideration of the preſent ſtate of von. 
things was one of the rea/ons which occaſioned the promije-- 
that the promiſe was made in conſideration ar in conſequence of 
that flate of things, —it depends on the preſervation of things in 
the ſame Hate. his is evident, fince the promiſe was made 
only upon that ſuppoſition. When therefore that ſtate of things, 
which was eſſential to the promiſe, and without which it cer- 
tainly would not have been made, happens to be changed, the 
promiſe falls to the ground, when its foundation fails. And 
in particular cafes where things ceaſe for a time to be in tl. 
ſtate that has produced or concurred to produce the promiſe, an 
exception is to be made to it. An elective prince being without 
iſſue, has promiſed to an ally that he will procure his appoint- 
ment to the ſucceſſion. He = a fon born: who can doubt that 
the promiſe is made void by this event? He who in a time of 
peace has promiled ſuccours to an ally, is not bound to give him 
any when he himſelf has need of all hi; forces for the defence of 
his own dominions. A prince, polletied of no very formidable 
power, has received from his allies a promiſe of faithful and con- 
{tant aſſiſtance, in order to his aggrandiſement, —in order to en- 
able him to obtain a neighbouring (tate by election or by marri- 
aze: yet thoſe allies will have juit grounds for refuſing him the 
ſmalleſt aid or ſupport, and even ſorming an alliance againſt him, 
when they ſee him elevated to ſuch a height of power, as to 
threaten the liberties of all Europe. If the great Guſtavus had 
not been killed at Lutzen, cardinal de Richelieu, who had con- 
cluded an alliance for his maſter with that prince, and who had 
invited him into Germany, and afhiited him with money, would 
perhaps have found himſelf cbliged to traverſe the deſigns of that 
conqueror, when become formidable,—to fet bounds to his aſto- 
niſhing progreſs, and to ſupport his humbled enemies. The ſtates- 
general of the United Provinces conducted themſelves on theſe 
principles in 1668. In favour of Spain, which before had been 
their mortal enemy, they formed the triple alliance againſt Louis 
XIV. their former ally. It was neceſlary to raiſe a barrier to 
check the progreſs of a power which threatened to inundate and 
ozerwhelm all before it. 
But we ought to be very cautious and moderate in the appli- 
ation of the preſent rule: it would be a ſhameful perverſion of 
it, to take advantage of every change that happens in the ſtate of 
attairs, in order to diſengage ourſelves from our promiſes: were 
ſuch conduct adopted, there couid be no dependence placed on 
any pron @ whatever. That ſtate of things alone, in conſidera» 
tion of wiuch the promiſe was made, is eſſeutial to the promiſe : 
and it is only by a change in that (tate, that the effec) of the 
promile can be lawſully prevented or ſuſpended, —Such is the 
83 (cate 
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ſenſe in which we are to underſtand that maxim of che civilians, 
convent'o omnts intellig:tur rebus fic ſtantibus. 

What we ſay of promiſes, mult alſo be underſlood as ex. 
tending to laws. A law which relates to a certain ſituation 
of affairs can only take place in that ſituation. We ought t 
reaſon in the ſame manner with reſpe&t to a commiſſion. 
Thus, Titus being ſent by his father to pay his reſpects to 
the emperor, turned back on being informed of the death of 
Galba, 

625% Un unforeſeen caſes, that is to ſay, when the ſtate of things 
* happens to be ſuch as the author of a deed has not foreſeen, and 
deed in un- could not have thought of, we Should rather be guided by his in- 
forcleen tention than by his words, and interpret the inſirument as he him- 
caſes, elf would inter bret it if he were en the ſpot, or conſormably 

to what he would have done 4 he. had foreſcen the circumſtances 
which are at pre/ent known. his rule is of great uſe to judges, 
and to all thoſe in ſocicty who are appointed to carry into ef. 
feCt the teſtamentary regulations of the citizens. A father ap. 
points by will a guardian for his children, who are under age. 
Aſter his death the magiſtrate finds that the guardian he has no- 
minated is an extravagant profligate, without property or con- 
duct: he therefore diſmiſſes him, and appoints another, accord- 
ing to the Roman laws“, adhering to the intention of the teſta- 
tor, and not to his words; for it is but reaſonable to ſuppoſe, — 
and we are to preſume it as a fact, — that the father never in- 
tended to give his children a guardian who ſhould ruin them, 
and that he would have nominated another, had he known the 
vices of the perſon he appointed. 

& 208. I hen the things which con/titute the reaſon of a law or con- 
Realous a- vention, are cenſtcler cd, net as ad ually exiting, but ſimply as p3jo 
— E ib. ſible,—or, in other words, when the fear of an event is the reaſen 
lity,and «at of a law or a promiſe, no other caſes can be exceptrd from it, 
the exit. than thoſe in which 1t can be proved to demonſtration that the 
-- age event is really imprſſible. The bare poſſibility of the event 1s 

ſufficient to preclude ail exceptions. If, for inſtance, a treaty 
declares that no army or fleet ſhall be conducted to a certain 
place, it will not be allowable to conduct thither an army or a 
fleet, under pretence that no harm is intended by ſuch a ſtep: 
for the object of a clauſe of this nature is not only to prevent a 
real evil, but alſo to kecp all danger at a diſtance, and to a- 
void even the ſlighteſt ſubject of uncaſineſs. It is the tame 
with the law which forbids walking the ſtreets by night with 
a lighted torch or candle. It would be an unavailing plea for 
the tranſgreſſor of that law to allege that no miſchief has en- 
ſued, and that he carried his torch with ſuch circumſpection, 
that no ill conſequence was to be apprehended. The bare pol- 
ſibility of cauſing a conflagration was ſufficient to hz + rendered 
it his duty to obey the law; and he has tranſgreſſed it by ex- 


* Digeſt, lib. xxvi. tit. iii, De Confirm, Tutor, leg. 10. jung 
0 citi 
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citing fears which it was the intention of the legiſlature to 
revent. 


At the beginning of this chapter, we obſerved that men's ideas 5 299. 


and language are not always perfectly determinate. There is, 
doubtleſs, no language in which there do not occur expreſſions, 


words, or entire phraſes, ſuſceptible of a more or leſs extenſive and alimit- 
ſigniſication. Many a word is equally applicable to the genus d alc. 


or the ſpecies :—the word fault implies intentional guilt or ſim- 
ple error :—ſeveral ſpecies of animals have but one name com- 
mon to both ſexes, as partridge, lark, ſparrow, &c.— when we 
ſpeak of hor/es merely with a view to the ſervices they render to 
mankind, mares alfo are comprehended under that name. In 
technical language a word has ſometimes a more and ſome- 
times a leſs extenſive ſenſe, than in vulgar uſe: the word death, 
among civilians, ſignifies not only natural death, but alſo civil 
death: verbum, in the Latin grammar, ſignifies only that part 
of ſpeech called the v5; but, in common ule, it ſignifies any 
word in general. Hgequently alſo the fame phraſe implies more 
things on one occaſion, and fewer on another, according to the 
nature of the ſubje& or matter: thus, when we talk of ſending 
ſuccours, ſometimes we underſtand a body of auxiliary troops 
maintained and paid by the party who ſends them, at other times 
a body whoſe expenſes are to be entirely defrayed by the party 
who receives them. It is therefore neceliary to eſtabliſh rules for 
the interpretation of thoſe indeterminate exprelhons, in order to 
aſcertain the caſes in which they are to be underſtood in the 
more extenſive ſenſe, and thoſe in which they are to be re- 
ſtricted to their more limited meaning. Many of the rules we 
have already given may ſerve for this purpoſe. 


But it is to this head that the famous diſtinction, between zoo. 


things of a favouravle and thoſe of an dies nature, particularly 
belongs. Some writers have rejected the diſtinction *,—doubt- 


leſs, for want of properly underitanding it. In fact, the defini- vdious. 


tions that have been given of what is ſavo-rurable and what is ad- 
ous, are not fully ſatisfactory, nor eafily app.ied. After having 
maturely conſidered what the: moſt judicious authors have writ- 
ten on the ſubjeCt, I conceive the whole of the queſtion to be re- 
ducible to the following poſitions, which convey a jult idea of 
that famous diſtinction. When the provifions of a law or a 
convention are plain, clear, determinate, and attended with no 
doubt or difficulty in the application, there is no room for any 
interpretation or comment (F 262). The preciſe point of the 
will of the legitlature or the contracting parties, is what we 
muſt adhere to. But if their exprethons are indeterminate, 
vague, or ſuſceptible of a more or lets exten, ve ſenſe, if that 
preciſe point of their intention cannot, in the particular caſe m 
queſtion, be diſcovered and fixed by the other rules ot interpre- 
tation,—we mult preſume it according to the laws of reafon and 


* Sce Barbeyrac's remarks on Grotius and Puſſendorf. 
84 equity: 
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equity: and, for this purpoſe, it is neceſſary to pay attention to the 
nature of the things to which the queſtion relates. There are cer. 
tain things of which equity admits the extenſion rather than the 
reſtriction ; that is to ſay, that, with reſpect to thoſe things, the 
precite point of the will not being diſcovered in the expreſſions 
of the law or the contract, it is ſafer and more conſiſtent with 
equity, to ſuppoſe and fix that point in the more extenſive than 
in the more limited ſenſe of the terms,—to give a latitude to the 
meaning of the expreſſions, than to reſtrict it. "Theſe are the 
things called favourable, Odious things, on the other hand, 
are thoſe, of which the reſtriction tends more certainly to equity, 
than the extenſion. Let us figure to ourſelves the intention or 
the will of the legilature or the contracting parties, as a fixed 
point. At that point preciſely ſhould we itop, if it be clear 
known ; if uncertain, we ſhould at leaſt endeavour to 8 
it. In things favourable, it is better to paſs beyond that point, 
than not to reach it; in things odious, it is better not to reach it, 
than to pals beyoncd it. 
For. It will not now be difficult to ſhew, in general, what things 
What ter-ds * | 
tothe com. are favourabic, and what are odions. In the firſt place, every 
mon advan- thing that tends to the common advantage in cunvenitons, or that 
tage, a» d to has a tendency to place the contracting parties on a footing of 
—— » equality, is favourable. The voice of equity, and the general 
the contra. rule of contracts, require that the conditions between the par- 
ry is odious. ties ſhould be equal. We are not to preſume, without very 
ſtrong reaſons, that one of the contracting parties intended to 
favour the other to his own prejudice ; but there is no danger 
in extending what is for the common advantage. If, therefore, 
it happens that the contracting parties have not made known 
their will with ſufficient clearneſs, and with a! the neceffary 
preciſion, it is certainly more conformable to equity to ſeek for 
that will in the ſenſe molt favourable to equality and the com- 
mon advantage, than to ſuppoſe it in the contrary ſenſe. For the 
ſame reaſon, every h that is not for the common advantage, 
every thing that tends ta deſiray the equality of a contract, ever) 
thing that onerates only ane of the parties, or that onerates the 
one more than the other, is odious. In a treaty of ſtrict friend- 
ſhip, union, and alliance, every thing which, without being bur- 
thenſome to any of the parties, tends to the common advantage 
of the confederacy, and to draw the bonds of union cloſer, is 
favourable. In unequal treaties, and eſpecially in unequal ali- 
ances, all the clauſes of inequality, and principally thoſe that 
onerate the inferior ally, are odious. Upon this principle, that 
we ought, in caſe of doubt, to extend what leads to equality, and 
reſtrict what deſtroys it, is founded that weil-known rule In- 
commoda vituntis melior quam commoda petentis eft cauſa ®,—19% 
party wha endeaverrs to avoid a loſs, has a better cauſe to ſupfert 
than he who aims at obtaining an advantage. 


# Quintil:an, Iaſtit. Orat. lib, vii, cap. iv. 


All 
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All thoſe things which, without proving too burthenſome to any & 302. 
one in particular, are uſeful and ſalutary to human ſociety, are to be * 4 
ranked in the claſs of favourable things : for a nation is already human fo- 
under a natural obligation with reſpect to things of this nature; ciety, is fa- 
ſo that if ſhe has ent: red into any particular engagements of this — 
kind, we run no riſk in giving thoſe engagements the moſt ex- dien 
tenſive meaning of which they are ſuſceptible. Can we be afraid 
of violating the rules of equity by following the law of nature, 
and giving the utmoſt extent to obligations that tend to the com- 
mon advantage of mankind ? Beſides, things which are uſeful 
to human ſociety, are, from that very circumſtance, conducive 
to the common advantage of the contracting parties, and are 
conſequently favourable (ſee the preceding ſection). On the 
other hand, let us con/ider as odious, every thing that is, in its 
gun nature, rather injurious than uſcfu. to mankind. Thoſe 
things which have a tendency to promote peace are favourable ; 
thoſe that lead to war are odious. 

Every thing that contains a penally, is odicus. With reſpect to 6 303. 
the laws, it is univerſally agreed, that, in caſe of doubt, the Whatever 
. . . . 8 ＋ Contai's 2 
judge ought to incline to the merciful ſide, and that it is indiſ- penalty, is 
putably better to ſuffer a guilty perſon to eſcape, than to punith odious. 
one who 1s innocent, Penai clauſes in treaties lay a burthen 
upon one of the parties; they are therefore adieu (F 301). 

Whatever tends to render a derd void and ineffeftual, either in the $ 304. 
whole or in part, and conſequently, whatever introduces any change — 
in things already agreed upon, is od u“α,e for men treat together with qced void, is 
a view to their common benefit; and if J enjoy any particular odious. 
advantage acquired by a lawful contract, I muſt not 4 deprived 
of it except by my own renunciation. When therefore I con- 
ſent to new clauſes that ſeem to derogate from it, I can loſe my 
right only ſo far as I have clcarly given it up; and conſequent] 
theſe new clauſes are to be underſtood in the moſt limited ſenſ 
they will admit of; as is the caſe in things of an odious nature 
(4300). If that which tends to render a deed void and ineffectu- 
al, is contained in the deed itſelf, it is evident that ſuch paſſages 
ought to be conſtrued in the molt limited ſenſe, in the ſenſe beſt 
colculated to preſerve the decd in force. We have already ſeen, 
that we ſliou d reject every interpretatica which tends io render 
a deed void and ineffectua! (& 283). 

H hatever tends to change the preſent ſtate of things, is allo to be $ 4205. 
ranked in the claſs of odious things : ſor the proprietor cannot be W — 
deprived of his right except ſo far, preciſely. as he re:inquiſhes — 
it on his part; and in caſe of doubt, the preſumption is in fa- preſent ſtate 
vour of tlie poſſeiſor. It is leſs repugnant to equity to with-hold — 's 
from the owner a poſſeſſion which he has loſt through his own — 
neglect, than to {trip the juſt poſſeſſor of what lawfully belongs facourable. 
to him. In the interpretation, therefore, we ought rather to 
hazard the former inconvenience than the latter. Here alſo may 
be applied, in many caſes, the rule we have mentioned in & 301, 
that the party who endeavours to avoid a loſs, has a better cauſe 
to ſupport than he who aims at obtaining an advantage. 

Finally, 
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Finally, there are things which are at once of a favourable 
or an adious nature, according to the point of view in which they 
are conſidered, Whatever derogates from treaties, or changes 
the ſtate of things, is odious; but if it is conducive to peace, it 
is, in that particular, favourable. A degree of odium always at. 
taches to penaltics : they may, however, be viewed in a favour. 
able light on thoſe occaſions when they are particularly neceffary 
for the ſafety of ſociety. When there is queſtion of interpreting 
things of this nature, we ought to conſider whether what is fa. 
vourable in them greatly exceeds what appears odious, —whe.. 
ther the advantage that ariſes from their being extended to the 
utmoſt latitude of which the terms are ſuſcepiible, will materi. 
ally outweigh the ſevere and odious circumttances attending 
them; and if that is the caſe, they are to be ranked in the clats 
of favourable things.” Thus an inconſiderable change in the ſtate 
of things or in conventions is reckoned as ncthing, when it pro- 
cures the ineſtimable bletlings of peace. In the fame manner, 
penal laws may be interpreted in their moſt extenſive meaning, 
on critical occaſions when ſuch an inſtance of feverity becomes ne- 
ceſſary to the ſafety of the ſtate. Cicero cauſed the accomplices of 
Catiline to be executed by virtue of a decree of the ſenate,—the 
ſafety of the repubiic rendering it improper to wait till they ſhould 


be condemned by the people. But where there is not ſo great a 
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diſproportion in the caſe, and where things are in other reſpects 
equal, favour inclines to that fide of the queſtion which pretents 
nothing odious that is to ſay, we ought to abſtain from things 
of an odious nature, unleſs the attendant advantage fo far excced 
the odious part, as in a manner to conceal it trom view. If 
there be any appearance, however {mal}, of an «guilibrium be- 
tween the odious and the favourable in one of thote things of a 
mixed nature, it is ranked in the claſs of odious things, by a na- 
tural conſequence drawn from the principle on which we have 
founded the diſtinction between things of a favourable and things 
of an odious nature (S 300), becauſe, in caſe of doubt, we ſhould 
in preference purſue that line of conduct by which we are leaſt 
expoſed to deviate from the principles of equity. In a doubttul 
caſe, we may reaſonably refuſe to give ſuccours (though a thing 
favourable), when there is queſtion of giving them againſt an 
ally, —which would be odious. | 

The following are the rules of interpretation, which flow from 
the principles we have juſt laid down. 

1. II hen the queſtion relates to things favourable, we ought to 
give the terms the utmoſ? latiinde of which they are juſceptible ac- 
cording to the common uſage of the lung nage, and if a term has 
mere than one ſignificat on, the moſt exten/tve meaning is to be prefers 
red: for equity ought to be the rule of conduct with ali man- 
kind wherever a perſect right is not exactly determined and 
known in its preciſe extent. When the legiſlature or the con- 
tracting parties have not expreſſed their will in terms that are 


preciſe and perfectly determinate, it is to be preſumed that they 
intended 
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intended what is moſt equitable. Now, when there is queſtion 


of favourable things, the more extenſive fignification of the terms 
accords better with equity than their more confined fignification. 
Thus Cicero, in pleading the cauſe of Cæcina, juſtly maintains 
that the interlocutory decree, ordaining, that the perſon expelled 
« from his inheritance be reinſtated in the poſſeſſion,” ſhould be un- 
derſtood as extending to the man who has been forcibly prevented 
from entering upon it *: and the Digeſt decides it in the ſame 
manner +. It is true that this deciſion is alſo founded on the 
rule taken from parity of reaſoning (F 290). For it amounts to 
the ſame thing in effect, to drive a perſon from his inheritance, 
or forcibly to prevent him from entering upon it; and, in both 
caſes, the ſame reaſon exiſts for putting him in poſſeſſion. 

2. In quiſtions relating to favourable things, all terms of art are 
to be interpreted in the fulleſt latitude of which they are ſuſceptible, 
not only in common uſage, but alſo as technical terme, if the perſon 
ſpeaking underſiands the art to which thoſe terms belong, or conducts 
himjelj by the advice of men who under/land that art. 

3. But we ought not, from the ſingle reaſon that a thing is fa- 
wvourable, to take the terms in an improper ſignification : this is not 
allowable, except when neceſſary in order to avoid abſurdity, injuſtice, 
or the nullity of the inflrument, as is practiſed on every ſubject 
(dF 282, 283): for we ought to take the terms of a deed in their 
proper ſenſe, conformably to cuſtom, unleſs we have very ſtrong 
reaſons for deviating from it (§ 271). 

4. Thuugh a thing appears favourable when viewed in one par- 
ticular light, yet, where the proper meaning of the terms would, 
if taken in its utmoſl latitude, lead to abſurdity or injuſtice, their 
feenmfication muſt be rejirifled according to the rules given above 
(VV 293, 294). For here, in this particular caſe, the thing be- 
comes of a m:xed nature, and even ſuch as ought to be ranked in 
the c aſs of odious things. 

5. For the ſame — wh although neither abſurdity nor injuſtice 
reſults from the proper meaning of the terms, — i, nevertheleſs, ma- 
nife/t equity wr a great common advantage requires their reſiriftion, 
we ought to adhere to the moſt limited ſenſe which the proper /ignifi= 
cation will admit, even in an affair that appears favourable in its 
own nature,— becauſe here alto the thing is of a mixed kind, and 
ought, in this particular caſe, to be eſteemed odious. As to the reſt, 
it is to be carefully remembered that all theſe rules relate only to 
doubtful caſes; ſince we are not allowed to go in queſt of inter- 
pretations for what is already clear and determinate (& 263). If 
any one has clearly and formally bound himſelf to burthenſome 
conditions, he has Loving and willingly done it, and cannot 
afterwards be admitted to appeal to equity. 


267 


Since odious things are thoſe whoſe reſtriction tends more g zes. 


certainly to equity than their extenſion,—and ſince we or ght to! 


* Orat. pro Cacina, cap. xx:ii. 
+ Digeſt, lb xiii, tit. avi, De Vi, et Vi Armata, legg. I et 3. 
| | purſue 
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we ought not only to reſttict the terms of the 
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purſue that line which is moſt conformable to equity, when the 


will of the legiſlature or of the contracting parties is not exact! 


determined and preciſely known, —we /hould, when there is queſ- 
tion of odious things, interpret the terms in the moſt limited 0 
we may even, to a certain degree, adopt a figurative meaning, in 
order to avert the oppreſſive conſequences of a proper and literal 
ſenſe, cr any thing of an odious nature, which it would involve: 
for we are to favour equity, and to do away every thing odious, 
as far as that can be accompliſhed without going in direct oppo. 
Gtion to the tenor of the inſtrument, or viſibly wreſting the text, 
Now neither the limited nor even the figurative ſenſe offers any 
violence to the text. If it is (aid in a treaty, that one of the al. 
lies ſhall aſſiſt the other with a certain number of troops at his 
own expenſe, and that the latter ſhall furniſh the ſame number 


of auxiliary troops at the expenſe of the party to whom they are 


ſent, there is ſomething odious in-the engagement of the former 
ally, fince he is ſubject to a greater burthen than the other: but, 
the terms being clear and expreſs, there is no room for any re- 
ſtrictive interpretation. But if it were ſtipulated in this treaty, 
that one of the allies ſhall! furniſh a body of ten thouſand men, 
and the other only of five thouſand, without mentioning the ex- 
— it ought to be underſtood that the auxiliary troops ſhall be 
upported at the expenſe of the ally to whoſe aſſiſtance they are 
ſent; this interpretation being neceſſary, in order that the ine- 
quality between the contracting powers may not be carried too 
far. Thus the ceſſion of a right or of a province, made to a con- 
queror in order to obtain peace, is interpreted in its moſt confined 
ſenſe. If it be true that the boundaries of Acadia have always 
been uncertain, and that the French were the lawful poſſeſſors 
of it, that nation will be juſtified in maintaining that their ceſ- 
ſion of Acadia to the Engliſh by the treaty of Utrecht did not 
extend beyond the narroweſt limits of that province. 
In point of penalties, in particular when they are really odious, 
Ar or of the con- 
tract, to their molt limited ſigniſication, and even adopt a ſigu- 
rative meaning, according as the caſe may require or authoriſe 
it, —but alſo to admit of reaſonable excuſes; which is a kind of 
reſtrictive interpretation, tending to exempt the party from the 
penalty, 
The ſame conduct mull. be obſerved with reſpect to what may 


render an act void and without effet. Thus, when it is agreed 


that the treaty ſhall be diſſolved whenever one of the contracling 
parties fails in the obſervance of any article of it, it would be at 
once both unreaſonable and contrary to the end propoſed m 
making treaties, to extend that clauſe to the ſlighteſt faults, and 
to caſes in which the defaulter can allege well-grounded ex- 
cules. 

Grotius propoſes the following queſtion - Whether, in a treaty 
ce which makes mention of allies, we are to urderſtand thoſe only 
* who were in alliance a; the time when the treaty was made, — 
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« all the allies preſent and future *?” And he giyes, as an inſtance, 
that article of the treaty concluded between the Romans and Car- 
thaginians, after the war of Sicily, — that © neither of the two na- 
« tions ſhould do any injury to the allies of the other.” In order to 
underſtand this part of the treaty, it is neceſſary to call to mind 
the barbarous law of nations obſerved by thoſe ancient people. 
They thought themſelves authoriſed to attack, and to treat as 
enemies, all with whom they were not united by any alliance. 
The article therefore ſignifies, that on both ſides they ſhould treat 
as friends the allies of their ally, and abſtain from moleſting or 
invading them: upon this footing it is in all reſpects ſo favour- 
able, ſo conformable to humanity, and to the ſentiments which 
ought to unite two allies, that it thould, without heſitation, be 
extended to all the allies, preſent and future. "The clauſe cannot 
be ſaid to involve any thing of an odious nature, as cramping 
the freedom of a ſovereign ſtate, or tending to diſſolve an alliance: 
for, by engaging not to injure the allies of another power, we 
do not deprive ourſelves of the liberty to make war on them if 
they give us juſt cauſe for hoſtilities; and when a clauſe is jult 
and reaſonable, it does not become odious from the ſingle cir- 
cumſtance that it may perhaps eventually occaſion a rupture of 
the alliance. Were that to be the caſe, x fron could be no clauſe 
whatever, that might not be deemed odious. This reaſon, which 
we have touched upon in the preceding ſection and in & 304, 
holds good only in doubtful caſes : in the cafe before us, ſor in- 
ſtance, it ought to have prevented a too haſty decifion that the 
Carthaginians had cauſcieſsly attacked an ally of the Romans. 
The Carthaginians, therefore, might, without any violation of 
the treaty, attack Saguntum, if they had lawful grounds for ſuch 
an attack, or (in virtue of the voluntary law of nations) even ap- 
parent or ſpecious grounds (Prelim. & 21). But they might have 
attacked in the ſame manner the moſt ancient ally of the Ro- 
mans; and the Romans might alſo, without breaking the treaty 
of peace, have confined themſelves to the ſuccouring of Sagun- 
tum. At preſent, treaties include the allies on both ſides: but 
this does not imply that one of the contracting powers may not 
make war on the allies of the other if they give him cauſe for it, — 
but ſimply, that, in caſe of any quarrel ariſing between them, 
each of the contracting parties reſerves to himſelf a power of aſ- 
ſiſting his more ancient ally: and, in this ſenſe, the future allies 
are not included in the treaty. 

Another example mentioned by Grotius is alſo taken from a 
treaty concluded between Rome and Carthage. When the latter 
city was reduced to extremities by Scipio /Emilianus, and obliged 
to capitulate, the Romaus promiſed * that Carthage ſhould re- 
main free, or in pofſethon of the privilege of governing herſelf 
* by her own laws .“ In the ſequel, however, thoſe merci» 
leſs conquerors pretended that the promiſed liberty regarded the 


Lib. it. cap. zvi. $ 13. Autre c- Appian, de Bello Punico. 
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inhabitants, and not the city : they inſiſted that Carthage ſhould 
be demoliſhed, and that the wretched inhabitants ſhould ſettle in 
a place at a greater diſtance from the fea, One cannot read the 
account of this perfidious and cruel treatment, without being 
concerned that the great, the amiable Scipio was obliged to be 
the inſtrument of it. Lo ſay nothing of the chicanery of the 
Romans reſpecting the meaning to be annexed to the word 
« Carthage,” —certainly, the © /1berty”” promiſed to the Cartha- 
ginians, though narrowly circumſcribed by the exiſting ſtate of 
affairs, ſhould at leaſt have extended to the privilege of remain. 
ing in their city. To find themſelves obliged to abandon it and 
ſettle elſewhere,—to loſe their houſes, their port, and the ad- 
vantages of their ſituation, —was a ſubjection incompatible with 
the ſmalleſt degree of liberty, and involved ſuch conſiderable 
loſſes as they could not have bound themſelves to ſubmit to, un- 
leſs by a poſitive engagement in the moſt exprels and formal 
terms. 

Liberal promiſes, benefactions, and rewards, naturally come 
under the claſs of favourable things, and receive an extenſive in- 
terpretation, unleſs they prove onerous or unreaſonably charge. 
able to the benefactor, or that other circumſtances evidently ſhew 
they are to be taken in a limited ſenſe. For kindnels, benevo- 
lence, beneficence, and generoſity, are liberal virtues ; they do 
not act in a penurious manner, and know no other bounds than 
thoſe ſet by reaſon. But if the benefaCtion falls too heavy upon 
him who grants it, in this reſpect it partakes of the odious; and, 
in caſe of doubt, equity will not admit the preſumption that it 
has been granted or promiſed in the utmoſt extent of the terms: 
we ought therefore, in ſuch caſe, to confine ourſelves to the 


.moſt limited fignification which the words are capable of receiv- 


ing, and thus reduce the benefaction within the bounds of rea- 
fon. 'The ſame mode ſhould be adopted when other circum- 
ſtances evidently point out the more limited ſigniſication as the 
more equitable. i 

Upon theſe principles, the bounties of a ſovercign are uſually 
taken in the fulleſt extent of the terms *. It is not preſumed 
that he finds himſelf over-burthened by them: it is a reſpect 
due to majeſty, to ſuppoſe that he had good reaſons to induce 
him to confer them. They are therefore, in their own nature, 
altogether favourable; and, in order to reſtrict them, it mult be 
proved that they arc burthenſome to the prince, or prejudicial to 
the ſtate. On the whole, we ought to apply to deeds of pure li- 
berality the general rule eſtabliſhed above (F 270); if thoſe in- 
ſtruments are not preciſe and very determinate, they ſhould be 
interpreted as meaning what the author probably had in his mind. 


* Such is the deciſion of the Roman law.—Javolenus ſays : . Beneficium impe- 
« ratoris quam pleniſlime interpretari debemus;” and he gives this reaſon for it, 
« quod a divina ejus indulycutia proſiciſcatur.“ Dizelt. lib. i. tit. iv, de Con- 
ſtir. Princ, leg. 3. 


Let 
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Let us conclude this ſubject of interpretation with what relates 
to the colliſion or oppoſition of laws or treaties. We do not here 
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of laws or 


ſneak of the colliſion of a treaty with the law of nature: the treacics, 


latter is unqueſtionably paramount, as we have proved elſewhere 
(44 169, 161, 170, and 293). There is a colliſion or oppoſi- 
tion between two laws, two promiſes, or two treaties, when a 
caſe occurs in which it is impoſlible to fulfil both at the ſame 
time, though otherwiſe the laws or treaties in queſtion are not 
contradictory, and may be both fulfilled under different circum- 
ſtances. They are conſidered as contrary in this particular caſe ; 
and it is required to ſhew which deſerves the preference, or to 
which an exception ought to be made on the occaſion. In order 
to guard againſt all miſtake in the buſineſs, and to make the ex- 
ception conformably to reaſon and juſtice, we ſhould obſerve the 
following rules. ; | 

1. In all caſes where what is barely permitted is found incompati- 
ble with what is poſitively preſcribed, the latter claims a preference : 


8 312. 
irlt rule 


in caſes of 


for the mere permiſſion impoſes no obligation to do or not to do: colliſion. 


what is permitted is left to our own option: we are at liberty ei- 
ther to do it or forbear to do it. But we have not the ſame li- 
berty with reſpect to what is preſcribed : we are obliged to do 
that: nor can the bare permiſſion in the former caſe interfere 


with the diſcharge of our 1 in the latter; but, on tlie 


contrary, that which was before permitted in general, ceaſes 
to be ſo in this particular inſtance, where we cannot take ad- 
vantage of the permiſſion without violating a poſitive duty. 

2. In the ſame manner, the law or treaty which permits, ought 


F 313. 
to give way to the law or treaty which forbids : for the prohibi- 2d Rule. 


tion muſt be obeyed ; and what was, in its own nature, or in ge- 


neral, permitted, muſt not be attempted when it cannot be done 
without contravening a prohibition : the permiſſion, in that caſe, 


ceaſes to be available. 


3. All circumſtances being otherwiſe equal, the law or the treaty 5 214. 
which ordains, gives way to the law or the treaty which forbids. 3d Rule. 


I fay, & all circuraſtances bieng otherwiſe equal; for many other 
reaſons may occur, duch will authoriſe the exception being 
made to the prohibitory law or treaty. The rules are general; 
each relates to an abſtract idea, and ſhews what follows from 
that idea, without derogation to the other rules. Upon this 
footing, it is evident, that, in general, if we cannot obey an in- 
junctive law without violating a prohibitory one, we ſhould ab- 
ſtain from fulfilling the former: for the prohibition is ablolute in 
itſelf, whereas every precept, cvery injunction, is in its own na- 
ture conditional, and ſuppoſes the pow-r, or a favourable oppor- 
tunity, of doing what is preſcribed. Now when that cannot be 
accompliſh:d without contravening a prohibition, the opportunity 
is wanting, and this collifion of laws produces a moral impoſſi"ili- 
ty of acting; for what is preſcribed in general, is no longer ſo in 


the caſe where it cannot be done without committing an action 
that 
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that is forbidden . Upon this ground reſts the generally receiy. 
ed maxim that we are not juſtifiable in employing unlawful meang 
to accompliſh a laudable end,—as, for inſtance, in ſtealing with a 
view to give alms. But it is evident that the queſtion here regards 
an abſolute prohibition, or thoſe caſes to which the general prohi. 
bition 1s truly applicable, and therefore equivalent to an abſolute 
one : there are, however, many prohibitions to which circum. 
ſtances ſorm an exception. Our meaning will be better explain. 


ed by an example. It is expreſsly forbidden, for reaſons to me 


unknown, to paſs through a certain place under any pretence 
whatſoever. | am ordered to carry a meſſage ; I find every other 
avenue ſhut; I therefore turn back rather than take my paſſage 
over that ground which is ſo ſtrictly forbidden. But if the pro- 
hibition to paſs be only a general one with a view to prevent any 
injury being done to the productions of the ſoil, it is eaſy for 
me to judge that the orders with which I am charged ought to 
form an exception. 
As to what relates to treaties, we are not obliged to accom- 
liſh what a treaty preſcribes, any farther than we have the power, 
Now we have not a power to do what another treaty forbids: 
wherefore, in caſe of collifion, an exception is made to the in- 
junQtive treaty, and the prohibitory treaty has a ſuperior claim to 
our obſervance,—provided, however, that all circumſtances be 
in other reſpeCts equal ; for it will preſently appear, for inſtance, 
that a ſubſequent treaty cannot derogate from a prior one conclud- 
ed with another ſtate, nor hinder its effect directly or indirectly. 
$ » 0. ; The dates of laws or treaties furniſh new reaſons for eſta- 
4th Rule. bliſhing the exception in caſes of collifion. I the collifim 
happen between two affirmative laws, or two affirmative treaties 
concluded between the ſame perſons or the ſame ſlates, that which 
is of more recent date claims a preference over the older one: 
for it is evident, that, ſince both laws or both treaties have ema- 
nated from the ſame power, the ſubſequent act was capable of 
derogating from the former. But {till this is on the ſuppoſition 
of circumſtances being in other reſpects equal.—1f there be a 
colliſion between two treaties made with two different powers, the 
more ancient claims the preference : for, no engagement of a con- 
trary tenor could be contracted in the ſubſequent treaty ; and 
if this latter be found, in any caſe, incompatible with that of 
more ancient date, its exccution is conſidered as impoſſible, be- 
cauſe the perſon promiſing had not the power of acting con- 
trary to his antecedent engagements, 
8 316. 5. Of two laws or two conventions, we ought (all other circum- 
$th Rule. ſtances being equa/) to prefer the one which is leſs general, and which 
approaches nearer 10 the point in queſtion : becauie ſpecial matter 


* The prohibitory law create, in that particular inſtance, an exception to the 
injunctive law, „ Deinde utra lex jubeat, utra vetet. Nam {xpe ea quæ vctat, 

aſi exceprione quadam corrigere videtur illam quæ zubet.“ Cicero, de Inveu- 
tone, lib. il. 145. 


admits 
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admits of fewer exceptions than that which is general; it is en- 
ined with greater preciſion, and appears to have been more 
pointedly intended, Let us make uſe of the following example 
from Puffendorf *: One Jaw forbids us to appear in public with 
arms on holidays : another law commands us to turn out under 
arms, and repair to our poſts, as ſoon as we hear the ſound of 
the alarm-bell. The alarm is rung on a holiday. In ſuch caſe 
we muſt obey the latter of the two laws, which creates an ex- 
tion to the former. 
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6. What will not admit of delay, is to be preferred to what may I 8 ” 


be dine at another time. For this is the node to reconcile every 
thing, and fulfil both obligations; whereas if we gave the prefer- 
ence to the one which might be fulfilled at another time, we 
would unneceſſarily reduce ourſelves to the alternative of ſailing 
in our obſervance of the other. 


7. When two duties fland in competition, that one which is the q 318. 


more conſiderable, the more praiſeworthy, and produttive of the ** 


greater utility, is entitled to the preference. This rule has no need 
of proof. But as it relates to duties that are equally in our 
power, and, as it were, at our option, we ſhould carefully guard 
againſt the erroneous application of it to two duties which do not 
really ſtand in competition, but of which the one abſolutely pre- 
cludes the other, —our obligation to fulfil the former wholly de- 


/ priving us of the liberty to perform the latter. For inſtance, it 


is a more praiſeworthy deed to defend one nation againſt an un- 
juſt aggreſſor, than to aſſiſt another in an offenſive war. But if 
the latter be the more ancient ally, we are not at liberty to re- 
fuſe her our aſſiſtance and give it to the former; for we ſtand 
re-engaged. There is not, ſtrictly ſpeaking, any competition 
ween theſe two duties: they do not lie at our option: the 
prior engagement renders the ſecond duty, for the preſent, im- 
practicable. However, if there were queſtion of preſerving a 
new ally from certain ruin, and that the more ancient ally were 
not reduced to the ſame extremity, this would be the caſe to 
which the foregoing rule ſhould be applied. 
As to what relates to laws in particular, the preference is un- 
doubtedly to be given to the more important and neceſſary ones. 
This is the grand rule to be obſerved whenever they are found 
to claſh with each other; it is the rule which claims the greateſt 
attention, and is therefore placed by Cicero at the head of all 
the rules he lays down on the ſubject f. It is counteraCting the 
general aim of the legiſlature, and the great end of the laws, to 
neglect one of great importance, under pretence of obſerving 
another which is leſs neceſſary, and of inferior conſequence : in 


* Tus Gent lib. v. cap xii. 5 23. 
+ « Primum igitur leges oporret content ere, conſiderando utra lex ad majores, 
„ hoc eſt, ad wiliores, ad honeſtiores, ac magis nereſſarias res pertinent. Ex 


* quo conſicitur ut, ſi 1: ges due, aut ſi plures, aut quotquot erunt, confcrvari non 


* poſſive, quiz diſcrevent inter ſe, ca maxime conſervanda puterur, quæ ad maxi- 
* mas res portiert videatur,” Cicero, ubi ſupra, . 
T fact, 
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fact, ſuch conduct is criminal; for, a leſſer good, if it exclude 


a greater, aſſumes the nature of an evil. 

8. If we cannot acquit ourſelves at the ſame time of two things 
promiſed to the ſame perſon, it reſts with him to chooſe which of the 
two wwe are to per form, for he may diſpenſe with the other on 
this particular occaſion ; in which caſe there will no longer be 
any colliſion of duties. But if we cannot obtain a knowledge o 
his will, we are to preſume that the more important one is his 
choice ; and we ſhould of courſe give that the preference. And, in 
caſe of doubt, we ſhould perform the one to which we are the more 
/irongly bound ;—it being preſumable that he choſe to bind us 
more ſtrongly to that in which he is more deeply intereſted. 

6 296. 9. Since the ſtronger obligation claims a preference over the 
gth Rule. weaker,—1if a treaty that has been confirmed by an oath happens t; 

claſh with another treaty that has not been ſworn to,—all circum. 
ances being in other reſpecis equaly the preference is to be given ty 
the former ; becauſe the oath adds a new force to the obligation, 
But as it makes no change in the nature of treaties (I 225, &c.), 
it cannot, for inſtance, entitle a new ally to a preference over a 
more ancient ally whoſe treaty has not been confirmed by an oath. 
£ 421, 10. For the ſame reaſon, and, all circumſtances being in other 
xcth Rule. pets equal, what is enjoined under a penalty claims a preference 
over that which is not enforced by one,—and what is enjoined under 
a preater 2 ver that which is enforced by a leſſer ; for the 
penal ſanction and convention give additional force to the obli- 
gation : they prove that the object in queſtion was more earneſtly 
deſired *, and the more fo in proportion as the penalty is more 
or leſs ſevere. 

6 322. All the rules contained in this chapter ought to be combined to- 
_—_— re- gether, and the interpretation be made in ſuch manner as to accord 
te manner With them all, ſo far as they are applicable to the caſe. When 
of obſery- theſe rules appear to claſh, they reciprocally counterbalance and 
ing all the limit each other, according to their ſtrength and importance, and 


ni according as they more particularly belong to the caſe in queſtion. 


6 319+ 
3th Rule. 


CH AP. XVIII. 


Of the Mode of terminating Diſputes between Nations. 


6323 HE diſputes that ariſe between nations or their rulers, ori- 
1 ginate either from conteſted rights or from injuries re- 


this ſubject, ceived. A nation ought to preſerve the rights which belong to 
her; and the care of her own ſafety and glory forbids her to ſub- 
mit to injuries. But in fullilling the duty which ſhe owes to her- 


* This is alſo the reaion which Cicero gives: * Nam maxime conſervan'a ct 
« ea [x quæ diligentiume ſancta eſt. Ciccro, ubi ſupra. 
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ſelf, ſhe muſt not forget her duties to others. Theſe two views, 


combined together, will furniſh the maxims of the law of na- 
tions reſpecting the mode of terminating diſputes between dif- 
ferent ſtates. | 

What we have ſaid in Chap. I. IV. and V. of this book, diſ- 6 324. 

ſes with our proving here, that a nation ought to do juſtice — Aqua 
to all others with reſpect to their pretenſions, and to remove all hound to 
their juſt ſubjects of complaint. She is therefore bound to ren- giv: ſatis- 
der to each nation what is her due,—to leave her in the peace- — — * 

X . . pecting 

able wn. Focus of her rights,—to repair any damage that ſhe her- juſt com- 
ſelf may have cauſed, or any injury ſhe may have done,—to give plaints of 
adequate ſatisfaction for ſuch injuries as cannot be repaired, and *nether. 
reaſonable ſecurity _ any injury which ſhe has given cauſe 
to apprehend. I heſe are ſo many maxims evidently dictated by 
that juſtice which nations as well as individuals are, by the law 
of nature, bound to obſerve. . 

Every one is at liberty to recede from his right, to relinquiſh a $ 325. 
juſt ſubject of complaint, and to forget an injury. But the ruler —_ 
of a nation is not, in this reſpect, ſo free as a private individual. don 
The latter may attend ſolely to the voice of generoſity; and, in their rights 
an affair which concerns none but himſelf alone, he may indulge *2* _ 
in the pleafure which he derives from doing good, and gratify . 
his love of peace and quiet. The repreſentative of a nation, the 
ſovereign, mult not conſult his own gratification, or ſuffer him- 
ſelf to be guided by his private inclinations. All his actions muſt 
be directed to the greateſt advantage of the ſtate, combined 
with the general intereſts of mankind, from which it is inſepa- 
rable. It behoves the prince, on every occaſion, wiſely to conſi- 
der, and firmly to execute, whatever is moſt ſalutary to the ſtate, 
molt contormable to the duties of the nation towards other 
ſtates,—and, at the ſame time, to conſult juſtice, equity, huma- 
nity, ſound policy, and prudence. The rights of the nation are 
a property of which the ſovereign is only the truſtee; and he 
ought not to diſpoſe of them in any other manner than he has 
reaſon to preſume the nation herſelf would diſpoſe of them. And 
as to injuries, it is often laudable in a citizen generouſly to par- 
don them: he lives under the protection of the laws ; the ma- 
giſtrates are capable of defending or avenging him againſt thoſe 
ung rateful or unprincipled wretches whom his indulgence might 
encourage to a repetition of the offence. A nation has not the 
ſame ſecurity : it is ſeldom fate for her to overlook or forgive an 
injury, unleſs ſhe evidently poſſeſs ſuſficient power to cruſh the 
rall aggreſſor who has dared to offend her. In ſuch a caſe, in- 
deed, it will refleCt glory on her, to pardon thoſe who acknow- 
ledge their faults, — 


Parcere ſubjetits, et debellare ſuperbes ; 


and ſhe may do it with ſafety. But between powers that are 
nearly equal, the endurance of an injury without infiiting on 
f complete 


* 
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complete ſatisfaction for it, is almoſt always imputed to weakneſs 
or cowardice, and ſeldom fails long to ſubject the injured party 
to further wrongs of a more atrocious nature. Why do we often 
ſee the very reverſe of this conduct purſued by thoſe who fancy 
themſelves poſſeſſed of ſouls ſo highly exalted above the level of 
the reſt of mankind ?' Scarcely can they receive conceſſions ſuf. 
ficiently humble from weaker ſtates who have had the misfor- 
tune to offend them : but to thoſe whom they would find it dan- 
gerous to puniſh, they behave with greater moderation. 


< 326. If neither of the nations who are engaged in a diſpute thinks | 


o_ _ proper to abandon her right or her pretenſions, the. contending 
ce parties are, by the law of nature, which recommends peace, con- 
nature, for cord, and charity, bound to try the gentleſt methods of termi- 
— nating their differences. Theſ. are,—firſt, an amicable accom- 


difputes. modation.— Let each party coolly and candidly examine the ſub- 


ject of the diſpute, and do juſtice to the other; or let him whoſe 
1. Amica- right is too uncertain, voluntarily renounce it. There are even 
— — occaſions when it may be proper for him who has the clearer 
right, to renounce it, for the ſake of preſerving peace, —occaſions, 
which it is the part of prudence to difcover. To renounce a 
Tight in this manner, is not abandoning or negleCting it. People 
are under no obligation to you for what you abandon : but you 
gain a friend in the party to whom you amicably yield up what 
was the ſubjeQ of a diſpute. 
$327, Compromiſe is a ſecond method of bringing diſputes to a 
2. Com- peaceable termination. It is an agreement, by which, without 
metas preciſcly deciding on the juſtice of the jarring pretenſions, the 
ee recede on both ſides, and determine what ſhare each ſhall 
ave of the thing in diſpute, or agree to give it entirely to one of 
the claimants on condition of certain indemnifications granted 
to the other. 


$ 328, Mediation, in which a common friend interpoſes his good oſſi- 


2. Media- ces, frequently proves efficacious in engaging the contending 


tion. parties to meet each other half- way, to come to a 1 under- 


{tanding,—to enter into an agreement or compromife reſpecting 

their rights, —and, if the queition relates to an injury, to offer 
and accept a reaſonable ſatisfaction. The office of mediator re- 
quires as great a degree of integrity, as of prudence and addreſs. 
He ought to obſerve a ſtrict impartiality z he ſhould ſoften the 
reproaches of the diſputants, calm their reſentments, and diſpoſe 
their minds to a reconciliation. His duty is to favour wel!- 
founded claims, and to effect the reſtoration, to each party, of 
what belongs to him: but he ought not ſcrupulouſly to inſiſt on 
rigid juſtice. He is a conciliator, and not a judge: his buſineſs 
is to procure peace; and he ought to induce him who has right 
on his fide to relax ſomething of his pretenſions, if neceflary, 
with a view to fo great a bleſſing. ; 

The mediator is not guarantee for the treaty which he has 
conducted, unleſs he has expreſsly undertaken to guarantee it. 
1 hat is an engagement of tov great conſequence to be impoſed 

on 
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on any one, without his own conſent clearly manifeſted. At pre- 
ſent, when the affairs of the ſovereigns of Europe are ſo connect- 
ed, that each has an eye on what paſſes between thoſe who are 
the moſt diſtant, mediation is a mode of conciliation much uſed. 
Does any diſpute ariſe ? The friendly powers, thoſe who are 
afraid of ſeeing the flames of war kindled, offer their mediation, 
and make overtures of peace and accommodation. 

When ſovereigns cannot agree about their pretenſions, and are 
nevertheleſs deſirous of preſerving or reſtoring peace, they ſome- 
times ſubmit the deciſion of their diſputes to arbitrators choſen 
by common agreement. When once the contending parties 
have entered into articles of arbitration, they are bound to abide 
by the ſentence of the arbitrators : they have engaged to do this; 
and the faith of treaties ſhou!d be religiouſly obſerved. 

If, however, the arbitrators, by pronouncing a ſentence evi- 
dently unjuſt and unreaſonable, ſhould forfeit the character 
with which they were inveſted, their judgment would deſerve 
no attention : the parties had appealed to it only with a view to 
the deciſion of doubtful queſtions. Suppoſe a board of arbitra- 
tors ſhould, by way of reparation for ſome offence, condemn a 
ſovereign ſtate to become ſubject to the ſtate the has offended, 
will any man of ſenſe aſſert that ſhe is bound to ſubmit to 
ſuch deciſion? If the injuſtice is of ſmall conſequence, it ſhould 
be borne for the ſake of peace; and if it is not abſolutely evi- 
dent, we ought to endure it, as an evil to which we have volun- 
tarily expoſed ourſelves. For if it were neceſſary that we ſhould 
be convinced of the juſtice of a ſentence before we would ſubmit 
to it, it would be of very little uſe to appoint arbitrators. 

There is no reaſon to apprehend, that, by allowing the parties 
2 liberty of refuſing to ſubmit to a manifeſtly unjuſt and un- 
reaſonable ſentence, we ſhould render arbitration uſeleſs : our 
deciſion is by no means repugnant to the nature of recogni- 
ſances or arbitration articles. There can be no difficulty in the 
affair, except in cale of the parties having ſigned vague and 
unlimited articles, in which they have not preciſely ſpecified 
the ſubject of the diſpute, or marked the bounds of their op- 
polite pretenſions. It may then happen, as in the example 
juſt alleged, that the arbitrators will exceed their power, and 
pronounce on what has nct been really ſubmitted to their de- 
cilon. Being called in to determine what ſatisfaction a ſtate 
ought to make for an offence, they may condemn her to be- 
come ſubject to the ſtate ſhe has offended. But ſhe certainly 
never gave them ſo extenſive a power; and their abſurd ſen- 
tence is not binding. In order to obviate all difficulty, and 
cut oft every pretext of which fraud might make a handle, it 
15 neceſſary that the arbitration articles thould preciſely ſpeci- 
ſy the ſubject in diſpute, the reſpective and oppoſite preten- 
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4. Arbitra- 
tion, 


lions of the parties, the demands of the one, and the objec- 


tionz of the other. Theſe conſtitute the whole of what is 


lubmitted to the deciſion of the arbitrators; and it is upon 
1 3 theſe 
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theſe points alone that the parties promiſe to abide by their 
judgment. If then their ſentence be confined within theſe pre. 
ciſe bounds, the diſputants muſt acquieſce in it. They can. 
not ſay that it is manifeſtly unjuſt, ſince it is pronounced on 
a ney Hh which they have themſelves rendered doubtful hy 
the diſcordance of their claims, and which has been referred, 
as ſuch, to the deciſion of the arbitrators, Before they can 
pretend to evade ſuch a fentence, they ſhould prove, by incon- 
teſtable facts, that it was the offspring of corruption or fla. 
grant partiality. 

Arbitration is a very reaſonable mode, and one that is perfectly 
conformable to the law of nature, for the deciſion of every diſpute 
which does not directly intereſt the ſafety of the nation. Though 
the claim of juſtice may be miſtaken by the arbitrators, it is 
ſtill more to be feared that it will be overpowered in an appeal 
to the ſword. The Swiſs have had the precaution, in all their 
alliances among themſclves, and even in thoſe they have con- 
tracted with the neighbouring powers, to agree before-hand on 
the manner in which their diſputes were to be ſubmitted to arbi- 
trators, in caſe they could not adjuſt them in an amicable manner, 
This wife precaution has not a little contributed to maintain the 
Helvetic republic in that flouriſhing {tate which ſecures her li- 
berty, and renders her reſpectable throughout Europe. 

In order to put in practice any of theſe methods, it is neceſ- 
ſary to ſpeak wich each other, and to confer together. Confe. 
rences and congreſſes are therefore a mode of conciliation; which 
the law of nature recommends to nations, as well calculated to 
bring their differences to an amicable termination. Congreſſes 
are aſſemblies of plenipotentiaries appointed to find out means of 
conciliation, and to diſcuſs and adjuſt the reciprocal pretenſions 
of the contending parties. To afford the proſpect of a happy iſ- 
ſue of their deliberations, ſuch meetings ſhould be formed and 
directed by a ſincere deſire of peace and concord. In the pre- 
ſent century, Europe has witneſſed two general congreſics, that 
of Cambray *, and that of Soiffons , - both tedious farces acted 
on the political theatre, in which the principal performers were 
leſs defirous of coming to an accommodation than of appearing 
to deſire it. 

In order at preſent to aſcertain in what manner and how far 
a nation is bound to reſort or accede to theſe various modes of ac- 
commodation, and which of them ſhe ought to prefer, it becomes 
neceſſary, in the firſt place, to diſtinguiſh between caſes that are 
evident, and thoſe that are doubtful. Does the queition relate to 
a right that is clear, certain, and inconteſtable ? A ſovereign, if 
he poſſeſſes ſuſlicient ſtrength, may peremptorily proſecute and 
defend that right, without expoſing it to the doubtful iſſue of an 
arbitration. Shall be ſubmit to negotiate and compound for 2 
thing that evidently belongs to him, and which is dilputed with- 
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out the leaſt ſhadow of juſtice ? Much leſs will he ſubject it to 
arbitration. But he ought not to negleCt thoſe methods of con- 
ciliation, which, without endangering his own right, may induce 
his opponent to liſten to reaſon, —ſuch as mediation and confe- 
rences. Nature gives us no right to have recourſe to forcible 
means, except where gentle and pacific methods prove ineffec- 
tual. It is not permitted to be fo inflexible in uncertain and 
doubtful queſtions. Who will dare to inſiſt that another ſhall 
immediately, and without examination, relinquiſh to him a diſ- 
putable right? This would be a means of rendering wars per- 

tual and inevitable. Both the contending parties may be 
equally convinced of the juſtice of their claims : why, therefore, 
ſhould either yield to the other ? In ſuch a caſe, they can only 
demand an examination of the queſtion, propoſe a conference or 
an arbitration, or offer to ſettle the point by articles of agree- 
ment. 

In the diſputes that ariſe between ſovereigns, it is moreover 
neceſſary to make a proper diſtinction between eſſential rights 
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F q32-. 
Of eſſential 
rights, and 


and rights of inferior importance: for, according to the differ- thoſe of leis 
ence in the two caſes, a different line of conduct 1s to be purſued. import- 


A nation is under many obligations of duty towards herſelf, to- 
wards other nations, and towards the great ſociety of mankind. 
We know that the duties we owe to ourſelves are, generally 
ſpeaking, paramount to thoſe we owe to others: but this is to be 


underſtood only of ſuch duties as bear ſome proportion to each 


other. We cannot refuſe, in ſome degree, to forget ourſelves 
with reſpect to intereſts that are not eſſential, and to make ſome 
lacrifices, in order to aſſiſt other perſons, and eſpecially for the 
greater benefit of human ſociety : and let us even remark, that 
we are invited by our own advantage, by our own ſafety, to make 
theſe generous ſacrifices; for the private good of each is inti- 
mately connected with the general happineſs. What idea ſhould 
we entertain of a prince or a nation who would refuſe to give up 
the ſmalleſt advantage for the ſake of procuring to the world the 
neſtimable bleſſings of peace? Every power therefore owes this 
reſpect to the happineſs of human ſociety, to ſhew himſelf open 
to every mode of conciliation, in queſtions relating to intereſts 
which are neither eſſential nor of great importance. If he expoſes 
himſelf to the loſs of ſomething by an accommodation, by a 
compramiſe, or by an arbitration, he ought to be ſenſible what 
are the dangers, the evils, the calamiries of war, and to conſider 

that peace is well worth a ſmall ſacrilice. | 
But if any one would rob a nation of one of her eſſential rights, 
or a right without which ſhe could not hope to ſupport her na- 
tional exiſtence,—if an ambitious neighbour threatens the liberty 
of a republic,—if he attempts to ſubjugate and enſlave her,—ſhe 
will take counſel only from her own courage. She will not even 
attempt the mode of conferences on fo odious a pretenſion: ſhe 
ill, in ſuch a quarrel, exert her utmoſt efforts, exhauſt every 
1 4 reſource, 
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reſource, and gloriouſly laviſh her blood to the laſt drop if neceſ. 
ſary. To liſten to the ſmalleſt propoſition, is putting every 
thing to the riſk. On ſuch an occaſion ſhe may truly ſay— 


Una falus 


nullam ſperare ſalutem : 


and if fortune prove unfavourable, a free people will prefer 
death to ſervitude. What would have become of Rome, had ſhe 
liſtened to timid counſels, when Hannibal was encamped before 
her walls? The Swiſs, ever ſo ready to embrace pacific meaſurez- 
or ſubmit to legal deciſions in diſputes reſpecting lefs effential 
points, have unitormiy ſpurned at all idea of compromiſe with 
thoſe who harboured deſigns againſt their liberty. They even 
refuſed on ſuch occaſions to ſubmit their diſputes to arbitration, 
or to the judgment of the emperors “. 

In doubtful cauſes which do not involve eſſential points, if one 
of the parties will not accede either to a conference, an accom- 
modation, a compromiſe, or an arbitration, the other has only the 
laſt reſource for the defence of himſelf and his rights,—an appeal 
to the ſword ; and he has juſtice on his ſide in taking up arms 
againſt ſo untractable an adverſary. For, in a doubtful cauſe, 
we can only demand all the reaſonable methods of elucidating 
the queſtion, and of deciding or accommodating the diſpute 
(337). : 

053 let us never loſe ſight of what a nation owes to her own ſe- 
curity, nor of that prudence by which ſhe ought conſtantly to be 
directed. Jo authoriſe her to have recourſe to arms, it is not al- 
ways neceſlary that every conciliatory meaſure be ſirſt expreſsly 
rejected: it is ſuthcient that ſhe have every reaſon to belicve that 
the enemy would not enter into thoſe meaſures with ſincerity, 
that they could not be brought to terminate in a happy reſult, 
—and that the intervening delay would only expole ber to « 
greater danger of being overpowered. This maxim is incontelias 
ble; but its application in practice is very delicate, A ſovereign 
who would not be conſidered as a Liſturber of the public peace, 
will not be induced abruptly to attack him who has not refuled to 
accede to paciic meaſures, unleſs he be able to juſtify his conduct 
in the eyes of all mankind, by proving that hie has reaſon to con- 
ſider thoſe peaceable appearances as an artiſice employed for ib! 

urpoſe of amuſing him, and taking him by ſurpriſe. Jo make hi; 
— ſuſpicions ſerve as ſufficient authority for ſuch a ſtep, would 
be ſapping every foundation on which reſts the ſecurity of nations. 

The faith ot one nation has ever been ſuſpected by another, 


When, in the year 1355,they ſubmitted their differences with the dukes f An 
ſtria, iu relation to the countries of Zug and Glaris, to the arbitration of Cl rs 
IV. it was not without this prel mina y condition, that the emperor ſhou d net 
touch the liberty of thote countries, nor their a'liznce with the oO her can ons. 
Tichudi, p. 429, &c,—Stettler, p. 77.—Hiſtory of the Helvetic Cor fedcracy, by 
Le Wattevilc, book iv. at the beginuing, 


and 
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and ſad experience but too plainly proves that this diſtruſt is not 
ill- founded. Independence and impunity are a touchſtone that 
diſcovers the alloy of the human heart: the private individual aſ- 
ſumes the character of candour and probity; and, in default of 
che reality, his dependence frequently obliges him to exhibit in 
his conduct at leaſt the appearance of thoſe virtues. The great 
man, who is independent, boaſts (till more of them in his dif- 
courſe; but as ſoon as he finds himſelf poſſeſſed of ſuperior 
ſtrength, he ſcarcely endeavours to ſave appearances, unleſs his 
heart be moulded of materials which, unfortunately, are very 
rare indeed: and if powerful intereſts intervene, he will give 
himſelf a latitude in the purſuit of meaſures that would co- 
yer a private perſon with ſhame and infamy. When, there- 
fore, a nation pretends that it would be dangerous for her to 
attempt pacific meaſures, ſhe can find abundance of pretexts to 
give a colour of juſtice to her precipitation in having recourſe to 
arms. And as, in virtue of the natural liberty of nations, each 
one is free to judge in her own conſcience how ſhe ought to act, 
and has a right to make her own judgment the ſole guide of her 
conduct with reſpect to her duties in every thing that is not de- 
termined by the perfect rights of another (Prelim. & 20), it be- 
longs to each nation to judge whether her ſituation will admit of 
pacific meaſures, before ſhe has recourſe to arms. Now, as the 
voluntary law of nations ordains, that, for theſe reaſons, we 
ſhould eſteem lawful whatever a nation thinks proper to do in 
virtue of her natural liberty (Prelim. & 21), by that ſame volun- 
tary law, nations are bound to conſider as lawful the conduct of 
that power who ſuddenly takes up arms in a doubtful cauſe, and 
attempts to force his enemy to come to terms, without having 
previoufly tried pacific meaſures. Louis XIV. was in the heart 
of the Netherlands before it was known in Spain that he laid 
claim to the ſovereignty of a part of thoſe rich provinces in right 
of the queen his wife. The king of Pruſſia, in 1741, publiſhed 
his manifeſto in Sileſia, at the head of fixty thouſand men. 
Thoſe princes might have wiſe and juſt reaſons for acting thus: 
and this is ſuſſicient at the tribunal of the voluntary law of na- 
tions. But a thing which that law tolerates through neceſſity, may 
be found very unjuſt in itſelf: and a prince who puts it in practice, 
may render himſ-lf very guilty in the ſight of his own conſcience, 
and very unjuſt towards him whom he attacks, though he is not 
accountable for it to other nations, as he cannot be accuſed of vio» 
lating the general rules which they are bound to obſerve towards 
each other. But if he abuſes this liberty, he gives all nations 
cauſe to hate and ſuſpect him; he authoriſes them to confederate 
againſt him; and thus, while he thinks he is promoting his inter- 
elts, he ſometimes irretrievably ruins them. 


A ſovercign ought, in all his quarrels, to entertain a ſincere de- 8 336. 


fore he take up arms, and alſo after having taken them up, to 


pealing 


| Gre of rendering juſtice and preſerving peace. He is bound, be- Equitable 


conditions 
. * 1 t be al- 
oller equitable conditions: and then alone he is jultiaable in ap- tered. 
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pealing to the ſword againſt an obſtinate enemy who refuſes to 
liiten to the voice of juſtice or equity. 

6 437 It is the buſineſs of the appellant to prove his right; for he 
Hike lr“ ought to ſhew a good foundation for demanding a thing which 
doubtſur he does not poſſets. He muſt have a title: and people are not 
cuſcs. obliged to reſpect that title any farther than he ſhews its validity, 

The poſſeſſor may therefore remain in poſſeſſion till proof be 4 
duced to convince him that his poſſeſſion is unjuſt. As long as 
that remains undone, he has a right to maintain himſelf in it, and 
even to recover it by force, if he has been deſpoiled of it. Con- 
ſequently it is not aliowable to take up arms in order to obtain poſ- 
ſeſſion ol a thing to which the claimant has but an uncertain or 
doubtful right. He is only juſtifiable in compelling the poſſeſſor, 
by force of arms if neceſſary, to come to a diſcuſſion of the queſ- 
tion, to accede to ſome reaſonable mode of deciſion or accommo- 
dation, or, finally, to ſettle the point by articles of agreement 
upon an equitable footing (§ 333). 
LE __ If the ſubject of the diſpute be an injury received, the offended 
Farm of as Party ought to follow the rules we have juſt eſtabliſhed. His 
jury is to OWN advantage, and that of human ſociety, require, that, previ- 
bc tought. ous to taking up arms, he ſhould try every pacific mode of ob- 
taining either a reparation of the 1 or a juſt ſatisſaction, un- 
leſs there be ſubſtantial reaſons to diſpenſe with his recurrence 
to ſuch mcaſures (& 334). This moderation, this circumſpec- 
tion, is the more becoming, and in general even indiſpenſable, as 
the action which we look upon as an injury does not always pro- 
cced from a defign to offend us, and is ſometimes rather a miſ- 
take, than an act of malice. It even frequently happens that the 
injury is done by inferior perſons, without their ſovereign having 
any ſhare in it: and on theſe occaſions it is natural to preſume 
that he will not refuſe us a juſt ſatisfaction. When ſome petty 
officers, not long fince, violated the territory of Savoy in order to 
carry off from thence a noted ſmuggling chief, the king of Sar- 
dinia cauſed his complaints to be laid before the court of France; 
and Louis XV. thought it no derogation to his greatneſs to ſend 
an embaſſador extraordinary to Turin to give ſatisfaction for 
that violence. Thus an affair of fo delicate a nature was termi- 
| nated in a manner equally honourable to the two kings. 

6 239. When a nation cannot obtain juſtice, whether for a wrong or 
Pere an injury, the has a right to do herſelf juſtice. But before the 
declare war (of which we ſhall treat in the following book), there 
are various methods practiſed among nations, which remain to be 
treated of here. Among thoſe methods of obtaining ſatisfaction, 
bas been reckoned what is called the law of retaliation, accord- 
Ry ing to which we make another ſuffer preciſely as much evil as he 

has done. Many have extolled that law, as being founded in the 
itricteſt juſtice :—and can we be ſurpriſed at their having pro- 
poſed it to princes, ſince they have preſumed to make it a rule 
even ſor the deity himſelf ? The ancients called it the Jaw ot 
Riadimanthus, The idea is wholly derived from the "_—_— 

ant 
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and falſe notion which repreſents evil as eſſentially and in its own 
nature worthy of puniſhment, We have ſhewn above (Book I. 
$ 169), what is the true origin of the right of puniſhing *; 
whence we have deduced the true and juſt proportion of penal- 
ties (Book I. § 171). Let us fay then, that a nation may puniſh 
another which has done her an injury, as we have ſhewn above 
(ſee Chap. IV. and VI. of this Book), if the latter refuſes to 
give her a juſt ſatisfaCtion : but ſhe has not a right to extend the 

nalty beyond what her own ſafety requires. Retaliation, which 
is unjuſt between private perſons, would be much more ſo be- 
tween nations, becauſe it would, in the latter caſe, be difficult 
to make the puniſhment fall on thoſe who had done the injury. 
What right have you to cut off the noſe and ears of the embaſſa- 
dor of a barbarian who had treated your embaſſador in that man- 
ner? As to thoſe repriſals in time of war which partake of the 
nature of retaliation, they are juſtified on other principles; and 
we ſhall ſpeak of them in their proper place. The only truth in 
this idea of retaliation is, that, all circumſtances being in other 
reſpects equal, the puniſhment ought to bear ſome proportion to 
the evil for which we mean to inflict it,—the very object and 
foundation of puniſhment requiring thus much. 

It is not always neceſſary to have recourſe to arms, in order to ,, 5 34% 
puniſh a nation. The offended party may, by way of puniſh- mages ot 
ment, deprive her of the privileges ſhe enjoyed in his dominions, — puniſhing, 
ſeize on ſome of her property, if he has an opportunity,—and de- without 
tain it till ſhe has given him ſufficient ſatisfaction. — 

When a ſovereigu is not ſatisfied with the manner in which arms. 
his ſubjects are treated by the laws and cuſtoms of another na- 6 341. 
tion, he is at liberty to declare that he will treat the ſubjects of Retortion. 
that nation in the ſame manner as his are treated. This is what 
is called retortion. There is nothing in this, but what is con- 
formable to juſtice and ſound policy. No one can complain on 
receiving the ſame treatment which he gives to others. Thus 
the king of Poland, elector of Saxony, enforces the law of eſ- 
cheatage only againſt the ſubjects of thoſe princes who make the 
Saxons liable to it. This retortion may alſo take place with re- 
ſpect to certain regulations, of which we have no right to com- 
plain, and which we are even obliged to approve, though it is 
proper to guard againſt their effect, by imitating them. Such 
are the orders relating to the importation or exportation of cer- 
tain commodities or merchandiſe. On the other hand, circum- 
ſtances frequently forbid us to have recourſe to retortion. In this 
reſpect, each nation may act according to the dictates of her own 
prudence. 

Repriſals are uſed between nation and nation, in order to do 5 342. 
themſelves juſtice when they cannot otherwiſe obtain it. If a na- Repriſa's. 
tion has taken poſſeſſion of what belongs to another, —if ſhe refules 
to pay a debt, to repair an injury, or to give adequate ſatisfaction 


Nam, ut Plato ait, nemo prudens punit quia peccatum ef, ſed, ne peccetur,” 
Seneca, de Ira, 1 
Or 
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for it, — the latter may ſeize ſomething belonging to the former, 
and apply it to her own advantage till the obtains payment of what 
is due to her, together with intereſt and damages, — or keep it as 
a pledge till ſhe has received ample ſatisfaction. In the latter 


caſe, it is rather a ſtoppage or a ſeizure, than repriſals : but they 


are frequently confounded in common language. The effects 
thus ſeized on are preſerved while there is any hope of obtaining 
ſatisfa&tion or juſtice. As ſoon as that hope diſappears, they are 
confiſcated, and then the repriſals are accompliſhed. If the two 
nations, upon this ground of quarrel, come to an open rupture, 
ſatisfaction is conſidered as refuſed from the moment that war is 
declared or hoſlilities commenced ; and then allo the effects ſeized 
may be conſiſcated. 

It is only upon evidently juſt grounds, or for a well-aſcertained 


What is re- and undeniable debt, that the law of nations allows us to make 


quired to 
render 
them law- 
dul. 


repriſals. For he who advances a doubtful pretenſion, cannot in 
the firſt inſtance demand any thing more than an equitable exa- 
mination of his right. In the next place, before he proceed to 
ſuch extremities, he ſhould be able to ſhew that he has ine ſfectu- 
ally demanded juſtice, or at leaſt that he has every reaſon to 
think it would be in vain for him to demand it. Then alone 
does it become lawful for him to take the matter into his own 
hands, and do himſelf juſtice. It would be too inconſiſtent with 
the peace, the repoſe, and the ſafety of nations, with their mu- 
tual commerce, and the duties which bind them to each other, 
that each one ſhould be authoriſed to have unmediate recourſe to 
violent meaſures, *without knowing whether there exiſt on the 
other ſide a diſpoſition to do her juſtice, or to refuſe it. 

But in order perfectly to underſtand this article, it muſt be ob- 
ſerved, that if, in a diſputable caſe, our adverſary either refuſes 
to purſue or artfully evades the neceſſary ſteps for bringing the 
matter to the proof,—1t he does not candidly and ſincerely accede 
to ſome pacific mode of terminating the diſpute, — eſpecially if he 
is foremoſt in adopting violent meaſures,--he gives juſtice to our 
cauſe which before was problematical : we may then have re- 


_ courſe to repriſals, or the ſeizure of his effects, in order to com- 


© 244. 
Tron what 
efte fs te- 
priſals are 
madc. 


pel him to embrace the methods of conciliation which the law of 
nature preſcribes. This is the laſt remaining effort previous to a 
commencement of open hoſtilities. 

We have obſerved above (F 81), that the wealth of the citi- 
zens conſtitutes a part of the aggregate wealth of a nation, —that, 
between late and ſtate, the private property of the members is 
conſidered as belonging to the body, and is anſwerable for the 
debts of that body (F 82): whence it follows, that in repriſals 
we ſeize on the property of the ſubject juſt as we would on that 
of the ſtate or ſovereign. Every thing that belongs to the na- 
tion is ſubject to repriſals, whenever it can be ſeized, provided 
it be not a depoſit intruſted to the public faith. As it is only in 
conlequence of that confidence which the proprietor has placed 


in our goud-faith, that we happen to have ſuca depoſit in 5 
hands, 
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hands, it _ to be reſpected, even in caſe of open war. Such 


is the conduct obſerved in France, England, and elſewhere, with 
reſpect to the money which foreigners have placed in the public 
funds. 

He who makes repriſals againſt a nation, on the property of $5 245. 
its members indiſcriminately, cannot be taxed with ſeizing the — 
property of an innocent perſon for the debt of another: for in caßpenlate 
this caſe the ſovereign is to compenſate thoſe of his ſubjeCts thoſe who 
on whom the repriſals fall; it is a debt of the ſtate or nation, of ſuffer by re- 
which each citizen ought only to pay his quota *. — 

It is only between ſtate and ſtate that all the property of the g 346. 
individuals is conſidered as belonging to the nation. Sovereigns The ſove- 
tranſaft their affairs between themſelves; they carry on buſineſs c, 
with each other directly, and can only conſider a foreign nation repciſala. 
as a ſociety of men who have but one common intereſt. It be- 
longs therefore to ſovereigns alone to make and order repriſals on 
the footing we have juſt deſcribed. Beſides, this violent mea- 
ſure approaches wy near to an open rupture, and is frequently 
followed by one. It is therefore an affair of too ſerious a na- 
ture to be left to the diſcretion of private individuals. And ac- 
cordingly we ſee, that, in every civiliſed ſtate, a ſubject who 
thinks himſelf injured by a foreign nation, has recourſe to his 
ſovereign in order to obtain permiſſion to make repriſals. This 
is what the French call applying for letters of marque. 

We may make repriſals againſt a nation not only for the ac- 6 347. 
tions of the ſovereign, but alſo for thoſe of his ſubjects : and this RP _ 
may take place when the ſtate or the ſovereign participates in the tian f- 
aft of his ſubject, and takes it upon himſelf ; which he may actions of 
do in ſeveral ways, as we have ſhewn in Chap. VI. of this Book. ite fubje&ts, 

In the ſame manner the ſovercign demands juſtice, or makes af ge 
repriſals, not only for his own concerns, but alſo for thoſe of his injured ſub- 
ſubjects, whom he is bound to protect, and whoſe cauſe is that jecs. 
of the nation. | 

But to grant repriſals againſt a nation in favour of foreigners, is 3 348. 
to ſet himſelf up as judge between that nation and thoſe foreign- But net = 
ers; which no ſovereign has a right to do. The cauſe of repri- — 
als ought to be juſt : they ought even to be grounded on a de- 2 
nial 1 juſtice, —either an actual denial, or one which there is 
good reaſon to apprehend (F 343). Now what right have we to 
judge whether the complaint of a ſtranger againſt an independent 
tate is juſt, if he has really been denied juſtice ? If it be object- 
ed, that we may eſpouſe he quarrei of another ſtate in a war that 
appears to us to be juſt,—to aſſiſt her, and even to unite with 
her,—the caſe is different. In granting ſuccours againſt a na- 
tion, we do not detain her property or her people that happen to 
be within our territories under the public faith; and in declaring 
war againſt her, we ſuffer her to withdraw her ſubjects and her 


* 


* On the ſuhject of repriſale, it is neceſſary to obſerve, that when we adopt that 
erpedient as being a gentler mode of pre di g than that of war, the reprifals 
Weht not to be gene: al. The grand penſicnary De Witt very properly remarked 
— 1 do uot ker any difference between geÞwra: 5. piles and vpn War.“ 

effecs, 
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effects, as will hereaſter appear. In the caſe of repriſals granted 
to our own ſubjects, a nation cannot complain = we violate 
the public faith in ſeizing on her people or her property; becauſe 
we are under no other obligation to grant ſecurity to that pro- 
perty and thoſe people, than what ariſes from a reaſonable ſup- 
poſition that their nation will not in the firſt inſtance violate, 
with reſpect to us or our ſubjects, the rules of juſtice which na- 
tions ought to obſerve towards each other. If ſhe violate them, 
we have a right to obtain ſatisfaction ; and the mode of repriſals. 
is more eaſy, ſafe, and mild, than that of war. We cannot 
urge the ſame arguments in juſtification of repriſals ordered in 
favour of foreigners. For the ſecurity we owe to the ſubjects of 
a foreign power does not depend, as a condition, on the — 
which that power ſhall grant to all other nations, to people who 
do not belong to us, and are not under our protection. Eng- 
land having, in 1662, granted repriſals againſt the United Pro- 
vinces, in favour of the knights of Malta “, the ſtates of Hol- 
land aſſerted with good reaſon, that, according to the law of 
nations, repriſals can only be granted to maintain the rights of 
the ſtate, and not for an affair in which the nation has no con- 
cern f. 
| © 249. The individuals who by their actions have given cauſe for juſt 
— repriſals, are bound to indemnify thoſe on whom they fall; and 
cauſ- ſor the ſovereign ought to compel them to do it. For we are under 
reprijals an obligation to repair the damage we have occaſioned by our 
10 — own fault. And although the ſovereign, by refuſing juſtice to 
thaſe who the offeaded party, has brought on the repriſals againſt his ſub- 
ſuffer by jects, thoſe who were the firſt cauſe of them do not become the 
them. leſs guilty : the fault of the ſovereign does not exempt them from 
repairing the conſequences of theirs. However, if they were 
ready to give ſatisfaction to the party whom they had injured or 
offended, and their ſovereign has prevented their doing it, they 
are not bound to do any thing more in that caſe, than they would 
before have been obliged to do in order to prevent the repriſals; 
and it is the fovereign's duty to repair the additional damage, 
which is the conſequence of his own fault (S 345). 


* On that ſubject, the grand penſionary De Witt wrote as follows“ Noth'ng 
* can be more abſurd than that grant of repriſals: for—to ſay nothing of its pro- 
« oceding from a board of admiralty who have no power to grant it without in- 
« fringing on the ſovereign authority of their prince—-it is evident that nv ſoce. 
« reign can grant or make repriſals, except for the defence or indemnilication of 
4% his own l{ubjeRs, whom he 1s, in the ſight of God, bound to protect: but he can 
« never grant repriſa's in favour of any forcigner who is not under hs prote *in, 
« and with whoſe ſovercign he has not any cvgagement to that effect, ex pats w 
« fre Beſides, it is certain that repriſals «eught not to be granted except in 
« cafe of an open denial of juſtice. Finally, it is aiſo cviden t, that, even in calc 
« of a denial of juſtice, he cannot empower his ſubjects to make repriſals, until he 
„ has repratedly dewandcd juſtice tor them, and added, that, in the event 
« x refufal, he will be obliged to grant them letters of marque and repriſal. — 
From the anſwers of Mr. Borecl, it appears that this conduct of the Fritiſh acmi- 
ralty was ſtrongly condemned by the court of France The king of Eng and telli- 
fied his diſapprobaticn of it, and gave orders for the releaſe of the Dutch v.ilcls 
whoſe ſeizure had been permitted by way of repriſal. 

+ See Byackerſhock's Competent Judge of Emballadors, chap. xxii. f 5+ w 
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We have ſaid ($ 343) that we ought not to make repriſals, ex- 5 350. 


cept when we are unable to obtain juſtice. Now juſtice is refuſ- 
ed in ſeveral ways: —Firſt, by a denial of juſtice, properly ſo call- 


ed, or by a refuſal to hear your complaints or thoſe of your ſub- to do juſ- 
jects, or to admit them to eſtabliſh their right before the or- << 


dinary tribunals. Secondly, by ſtudied delays, for which no 

ood reaſons can be given, —delays equivalent to a refuſal, or ſtill 
more ruinous. "Thirdly, by an evidently unjuſt and partial deci- 
fon. But it is neceſſary that this injuſtice ſhould be manifeſt 
and palpable. In all cafes ſuſceptible of doubt, a ſovereign ought 
not to liſten to the complaints of his ſubjects againſt a foreign 
tribunal, nor to attempt to ſcreen them from the effects of a 
ſentence paſſed in due form: for that would be the means of ex- 
citing continual troubles. The law of nations directs that ſtates 
ſhould reciprocally pay that kind of deference to each other's ju- 
riſdiction, for the ſame reaſon as the civil law ordains within the 
ſtate that every definitive ſentence, paſt in due form, ſhall be 
eſteemed juſt, Between nation and nation, the obligation is nci- 
ther ſo expreſs nor ſo extenſive : but it cannot be denied, that it 
is highly conducive to their peace, and conformable to their du- 
ties towards human ſociety, to oblige their ſubjects, in all doubt- 
ful caſes, and unleſs where there is a manifeſt wrong done to 
them, to ſubmit to the ſentences of the foreign tribunals before 
which their cauſes have been tried. (See above & 84.) 


As we may ſeize the things which belong to a nation, in order 8 101. 


to compel her to do juſtice, we may equally, for the ſame reaſon, 
arreſt ſome of her citizens, and not releaſe them till we have re- 
ceived full ſatisfaction. This is what the Greeks called Andro- 
lea“. At Athens the law permitted the relatives of him who 
had been aſſaſſinated in a foreign country, to ſeize three of the 
inhabitants of that country, and to detain them till the murderer 
was puniſhed or delivered up f. But in the practice of modern 
Europe, this method is ſeldom reſorted to, except with a view 
to obtain ſatisfaction for an injury of the ſame nature,—that is 
to ſay, to compel a ſovereign to relcaſe a perſon whom he detains 
unjuſtly. 

3 however, who are thus arreſted, being detained 
only as a ſecurity or pledge in order to oblige a nation to do juſ- 
tice,—if their ſovercign obſtinately perſiſts in refuſing it, we 
cannot take away their lives, or inflict any corporal puniſhment 
upon them, for a refuſal, of which they are not guilty. Their 
property, their liberty itſelf, may be ſtaked for the debts of the 
tate; but not their lives, of which man has not the power of 
diſpoſing. A ſovereign has no right to put to death the ſubjects 
of a ſtate which has done him an injury, except when they are 
engaged in war; and we ſhall fee elſewhere, what it is that gives 
bim that right. 


* , ſeiſure of men. + Demoſthenes, Orat. adv. Ariſtocrat. 
But 
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$ 352, But the ſovereign is authoriſed to employ forcible means 
Our right againſt thoſe who reſiſt him in the exertion of his right, and to 
thoſe who purſue ſuch means as far as is neceſſary to overcome their unjuſt 
oppoſe te- reſiſtance. It is therefore lawful to repel thoſe who undertake 
prifals. to oppoſe the making of juſt repriſals: and if, for that purpoſe, it 
be neceſſary to proceed even ſo far as to put them to death, the 
whole blame of that misfortune is imganble to their unjuſt and 
inconſiderate reſiſtance. In ſuch a caſe, Grotius would have ug 
rather abſtain from making repriſals T. Between private perſons, 
and for things that are not of the higheſt importance, it is cer. 
tainly worthy, not only of a chriſtian, but, in general, of every 
man of principle, rather to abandon his right than to kill the per. 
ſon who unjuſtly reſiſts him. But, between ſovereigns, the caſe 
is otherwiſe. To ſuffer themſelves to be bullied, would be at- 
tended with conſequences of too ſerious a nature. The true and 
juſt welfare of the ſtate is the grand rule : moderation is ever 
Jaudable in itſelf ; but the conduCtors of nations ought to practiſe 
that virtue ſo far only as it is conſiſtent with the happineſs and 

ſafety of their people. 
253. Afﬀter having demonſtrated the lawfulneſs of making repriſals 
1s door When we can no otherwiſe obtain juſtice, we may thence readily 
afford a juſt conclude that a ſovereign is not juſtifiable in making forcible op- 
cauſe for poſition to, or waging war againſt, the party, who, by ordering 


—_ or making repriſals in ſuch a caſe, only exerts his juſt right, 
2 And as the law of humanity directs nations as well as indivi- 


ought to duals ever to prefer the gentleſt meaſures when they are ſuſſ- 
confine Cient to obtain juſtice, whenever a ſovereign can, by the mode 
ourſclves to of repriſals, procure a juſt indemnilication or a ſuitable fatisfac- 
—> or tion, he ought to pat ag himſelf to this method, which is leſs 
roceed to Violent and leſs fatal than war. On this ſubject, I cannot avoid 
ſtilities. noticing an error which is too general to be wholly diſregarded. 
If it happens that a prince, having reaſon to complain of ſome 

injuſtice or ſome acts of hoſtility, and not finding his adverſary 

diſpoſed to give him ſatisfaction, determines to make repriſals 

with the view of endeavouring to compel him to liſten to the 

voice of juſtice before he proceeds to an open rupture, —if, with- 

out a declaration of war, he ſeizes on his effects, his ſhipping, 

and detains them as pledges,—you hear certain men cry out that 

this is robbery. If that prince had at once declared war, they 

would not have ſaid a word; they would perhaps have praiſed 

his conduct. Strange forgetfulneſs of reaſon, and of every ſound 
principle ! Would we not, at this rate, be tempted to ſuppoſe that 

nations were bound to obſerve the laws of chivalry, —to challenge 

each other to the liſts, - and decide their quarrels like a pair of 

doughty champions engaged in regular duel? It is the duty of 
ſovereigns attentively to maintain the rights of their people, and 

to obtain juſtice by every lawful means, —ſtill, however, prefer- 


De jure Belli ct Pacis, lib, iii. cap. ii. 5 6. 
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ring the gentleſt methods: and we again repeat the aſſertion—it 
is evident that the mode of repriſals, of which we are ſpeaking, is 


infinitely more gentle and leſs fatal than that of war. But ſince, | 


between powers whoſe ſtrength is nearly equal, repriſals often 
lead to war, they ought not to be attempted except in the laſt ex- 
tremity. In ſuch circumſtances, the prince who has recourſe to 
that expedient inſtead of proceeding to an open rupture, is un- 
doubtedly entitled to praiſe for his moderation and prudence. 


Thoſe who run to arms without neceſſity, are the ſcourges of 


the human race, barbarians, enemies to ſociety, and rebellious 
violators of the laws of nature, or rather the laws of the common 
father of mankind. 

There are caſes, however, in which repriſals would be juſtly 
condemnable, even when a declaration of war would not be fo: 
and theſe are preciſely thoſe caſes in which nations may with juſ- 
tice take up arms. When the queſtion which conſtitutes the 
ground of a diſpute, relates, not to an act of violence, or an in- 
jury received, but to a conteſted right, after an ineffectual en- 
deayour to obtain juſtice by conciliatory and pacific meaſures, it 
is a declaration of war that ought to follow, and not pretended 
repriſals, which, in ſuch a caſe, would only be real acts of hoſti- 
lity without a declaration of war, and would be contrary to 
public faith as well as to the mutual duties of nations. This will 
more evidently appear, when we ſhall have explained the reaſons 
which eſtabliſh the obligation of declaring war previous to a 
commencement of hoſtilities “. 

But if, from particular conjunctures, and from the obſtinacy 
of an unjuſt adverſary, neither repriſals, nor any of the methods 
of which we have been treating, ſhould prove ſufficient for our de- 
ſence and for the proteCtion of our rights, there remains only the 
wretched and melancholy alternative of war, which will be the 
lubjeCt of the following book. | 


* Sce book iii. chap, iv. 
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CHAP. L 


07 IWargits different Kinds, and the Right of making Mar. 


AR is that /tate in which we proſecute our right by force. 5 7: 
We alſo underſtand, by this po the act elf, 2 the 1 

manner of proſecuting our right by force: but it is more con- 

formable to general uſage, and more proper in a treatiſe on the 

aw of war, to underitand this term in the ſenſe we have an- 

nexed to it. 


Public war is that which takes place between nations or ſove-,, * 2: 


reigns, and which is carried on in the name of the public power, s 
and by its order. This is the war we are here to conſider ;— 
private war, or that which is carried on between private indivi- 

duals, belongs to the law of nature properly ſo called. 

In treating of the right to ſecurity (Book II. Chap. IV.) we 53. 
have ſhewn that nature gives men a right to employ force, when Right of 
it is neceſſary for their defence, and for the — A. —— 
nights. This principle is generally acknowledged: reaſon de- 
monſtrates it; and nature herſelf has engraved it on the heart of 
man. Some fanatics indeed, taking in a literal ſenſe the mode- 
tation recommended in the goſpel, have adopted the ſtrange 
fancy of ſuffering * to be maſſacred or plundered, — 
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ther than oppoſe force to violence. But we need not fear that 
this error will make any great progreſs. The generality of man- 
kind will, of themſelves, guard againſt its contagion, —happy, if 
they as well knew how to keep within the juſt bounds which 
nature has ſct to a right that is granted only through neceſſity ! 
To mark thoſe juſt bounds,—and, by the rules of juſlice, equity, 
and humanity, to moderate the exerciſe of that harſh though 
too often neceſſary right, —is the intention of this third book. 
As nature has given men no right to employ force, unleſs 
when it becomes neceſſary for ſelſ-defence and the preſervation 
of their rights (Book II. § 49, &c.), the inference is manifeſt, 
that, ſince the eſtabiiſhmeat ot political ſocieties, a right, ſo dan- 
gerous in its exerciſe, no longer remains with private perſons, 
except in thoſe rencounters where ſociety cannot protect or de- 
fend them. In the boſom of ſociety, the public authority de- 
cides all the diſputes of the citizens, repreſſes violence, and 
checks every attempt to do ourſelves juſtice with our own hands, 
If a private perſon intends to proſecute his right againſt the ſub- 
jeQ of a foreign power, he may apply to the ſovereign of his 
adverſary, or to the magiſtrates inveſted with the public autho- 
rity : and if he is denied juſtice by them, he muſt have recourſe to 
his own ſovereign, who is obliged to protect him. It would be 
too dangerous to aliow every citizen the liberty of doing himſelf 
juſtice againſt foreigners; as, in that caſe, there would not be a 
fingle member of the {ſtate who might not involve it in war. And 
how could peace be preſerve between nations, if it were in the 


power of every private individual to diſturb it? A right of ſo 


momentous a nature,—the right of judging whether the nation 
has real grounds of complaint,—whether the is authorited to 
employ force, and juſtifiable in taking up arms, — whether pru- 
dence will admit of ſuch a ſtep,—and whether the welfare of 
the kate requires it,— that right, I ſay, can belong only to the 
body of the nation, or to the — her repreſentative. It is 
doubtleſs one of thoſe rights, without which there can be no fa» 
lutary government, and which are therefore called rights of ma- 
jeſty (Book I. § 45). 

hus the ſovereign power alone is poſſeſſed of authority to 
make war. But as the different rights which conſtitute this 
power, originally reſident in the body of the nation, may be ſe- 
parated or limited according to the will of the nation (Book J. 
Zi and 45) it is from the particular conſlitution of each ſtate, 
that we ate to learn where the power reſides, that is authoriſed to 
make war in the name of the ſociety at large. The kings of 
Eugland, whoſe power is in other reſpects ſo limited, have the 
right of making war and peace“. "Thoſe of Sweden have loſt 
it, The brilliant buc ruinous exploits of Charles XII. ſuffici- 


* 1 here ſpeak of the riglit conſide re. in itſelf. But as a king of England can- 
not, wit cut the concurrence of parliament, either raiſe monty or compel! his ſub- 
4 to take up arms, his ight of making war is, in ſact, but a Ncnder picroga- 
rye, unli is ihe pariiament ſccoi d him with ſupphes, Rs 
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ently warranted the ſtates of that kingdom to reſerve to them- 
ſelves a right of ſuch importance to their ſafety. 


War is either de/en/ive or offen/ive. He who takes up arms to 
| Deſenſive 
repel the attack of an enemy, carries on a deſenſive war. He who and offen- 
is foremoſt in taking up arms, and attacks a nation that lived in five war. 


peace with him, wages offenſive war. The object of a defenſive 
war is very ſimple; it is no other than ſelf-defence : in that of 
offenſive war, there is as great a variety as in the multifarious 
concerns of nations : but, in general, it relates either to the pro- 
ſecution of ſome rights, or to ſafety. We attack a nation with a 
view either to obtain ſomething to which we lay claim, to puniſh 
her for an injury ſhe has done us, or to prevent one which ſhe is 
preparing to do, and thus avert a danger with which ſhe ſeems 
to threaten us. I do not here ſpeak of the juſtice of war : that 
ſhall make the ſubject of a particular chapter: all L here propoſe 
is to indicate, in general, the various objects for which a nation 
takes up arms, —objects which may furniſh lawful reaſons, or 
unjuſt pretences, but which are at leaſt ſuſceptible of a colour of 
right. I do not therefore, among the objects of offenſive war, 
ſet down conqueſt, or the deſire of invading the property of 
others: views of that nature, deſtitute even of any reaſonable 
pretext to countenance them, do not conſtitute the object of re- 
gular warfare, but of robbery, which we thall conſider in its 
proper place. 


CH A. I. 


Of the Inſiruments of War,— the raiſing of Troops, &c.— their 
Commanders, or the Subordinate Powers in Mar. 


HE ſovereign is the real author of war, which is carried on 

in his name, and by his order. The troops, officers, ſol- 

diers, and, in general, all thoſe by whoſe agency the ſovereign 
makes war, are only in{truments in his hands. They execute his 
will and not their own. 'The arms, and all the apparatus of 


_ uſed in war, are inſtruments of an inferior order. For the 


deciſion of queſtions that will occur in the ſequel, it is of im- 
portance to determine preciſely what are the things which belong 
to war. Without entering here into a minute detail, we ſhall 
only obſerve that whatever is peculiarly uſed in waging war, 1s 
to be claſſed among the inſtruments of war; and things which 
are equally uſed at all times, ſuch as proviſions, belong to peace, 
unleſs it be in certain particular junctures hen thoſe things appear 
to be ſpecially deſtined for the ſupport of war. Arms of all 
kinds, artillery, gun-powder, falt-petre and ſulphur of wt ich it is 
compoſed, ladders, gabions, tools, and all other implements for 
lieges, materials for building ſhips of war, tents, ſoldiers' clothes, 


&c. theſe always belong to war. 
U 3 As 
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Right of As war cannot be carried on without ſoldiers, it is evident that 

levying whoever has the right of making war, has alſo naturally that of 

troops, Trailing troops. The latter therefore belongs likewiſe to the ſo- 
vereign (§ 4), and is one of the prerogatives of majeſty (Book 
I. $ 45). The power of levying troops, or raiſing an army, is of 
too great conſequence in a ſtate, to be intruſted to any other than 
the ſovereign. The ſubordinate authorities are not inveſted with 
it; they exerciſe it only by order or commiſſion from the ſove. 
reign. But it is not always neceſſary that they ſhould have an 
expreſs order for the purpoſe. On thoſe urgent exigencies 
which do not allow time to wait for the ſupreme order, the go- 
vernor of a province, or the commandant of a town, may raiſe 
troops for the defence of the town or province committed to 
their care; and this they do by virtue of the power tacitly given 
them by their commiſſion in caſes of this nature. 

I fay that this important power is the q__— of ſovereign- 
ty; it makes a part of the ſupreme authority. But we have al- 
ready ſeen that thoſe rights which together conſtitute the ſove- 
reign power, may be divided (Book I. SF 31, 45), if ſuch be the 
will of the nation. It may then happen that a nation does not in- 
truſt her chief with a right ſo dangerous to her liberty as that of 
railing and ſupporting troops, or at leaſt that ſhe limits the exerciſe 
of 1 by making it depend on the conſent of her repreſentatives. 
'The king of England, who has the right of making war, has alſo, 
indeed, that of granting commiſſions for raiſing troops; but he 
cannot compel any perſon to enliſt, nor, without the concurrence 
of parliament, keep an army on foot. 

3 - very citizen is bound to ſerve and defend the ſtate as far as 
of ef. cir; he is capable. Society cannot otherwiſe be maintained; and this 
zens or ſub- concurrence for the common defence is one of the principal ob- 
jects, jecis of every political aſſociation. Every man capable of carry- 
ing arms ſhould take them up at the firſt order of him who has 
the power of making war. 
. In former times, and eſpecially in ſmall ſtates, immediately on 
Alling of a declaration of war, every man became a ſoldier; the whole 
raiſing of 4A decla , Y z the 
troops. community took up arms, and engaged in the war. Soon after, 
a choice was made, and armies were formed of picked men,— 
the remainder of the people purſuing their uſual occupations. At 
preſent the uſe of regular troops is almoſt every-where adopted, 
eſpecially in powerful (lates. The public authority raiſes ſol- 
diers, diſtributes them into different bodies under the command 
of generals and other oſſicers, and kceps them on foot as long as 
it thinks neceſlary. As every citizen or ſubject is bound to ſerve 
the itate, the ſovereign has a right, in cafe of neceſſity, to enliſt 
whom he pleaſes. But he ought to chooſe ſuch only as are fit 
for the occupation of war; and it is highly proper that he ſhould, 
as far as poſſible, confine his choice to volunteers, who enliſt 
: without compulſion. 
12 No perſon is naturally exempt from taking up arms in defence 
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the ſame. Thoſe alone are excepted, who are incapable of han- 
dling arms, or ſupporting the fatigues of war. This is the reaſon 
why old men, children, and women, are exempted. Although 
there be ſome women who are equal to men in ſtrength and cou- 
rage, yet ſuch inſtances are not uſual ; and rules mutt neceſſa- 
rily be general, and derived from the ordinary courſe of things. 
Beſides, women are neceſſary for other ſervices in ſociety; and, 
in ſhort, the mixture of both ſexes in armies would be attended 
with too many inconveniences. 

A good government ſhould, as far as poſſible, ſo employ all 
the citizens, and diltribute poſts and employments in ſuch man- 
ner, that the ſtate may be the moſt effectually ſerved in all 
its affairs. Therefore, when not urged by neceſſity, it ſhould ex- 
empt from military ſervice all thoſe who are employed in ſtations 
uſeful or neceſſary to ſociety. Upon this ground, magiſtrates are 
uſually exempted, — their whole time not being too much for the 
adminiſtration of juſtice, and the maintenance of order. 

'The clergy cannot naturally, and as matter of right, arrogate 
to themſelves any peculiar exemption. To defend one's country, 
is an action not unworthy of the moſt ſacred hands. That ar- 
ticle of the canon law which forbids ecclefiaſtics to ſhed blood, is 
a convenient device to exempt from perſonal danger thoſe men 
who are often ſo zealous to 2 the flame of diſcord and excite 
bloody wars. Indeed, for the ſame reaſons which we have above 
alleged in favour of magiſtrates, an exemption from bearing 
arms ſhould be allowed to ſuch of the clergy as are really uſeful, 
—to thoſe who are employed in teaching religion, governing the 
church, and celebrating the public worſhip “. | 

But thoſe immenſe multitudes of uſeleſs monks and friars,— 
thoſe drones, who, under pretence of dedicating themſelves to 
God, dedicate themſelves in fact to ſloth and effeminacy,— by 
what right do they pretend to a prerogative that is ruinous to the 
{tate ? And if the prince exempts them from military ſervice, is 
he not guilty of injuſtice to the other members, on whom he thus 
throws the whole burthen ? I do not here mean to adviſe a ſo- 
vereign to fill his armies with monks, but gradually to diminiſh a 
ulciefs claſs of men, by depriving them of injurious and ill- 


* Formerly biſhops went to war in virtue of their ficfs, and led with them 
their vaſſals. The Daniſh biſhops were not inattentive to a ſunction which pleaſed 
them better than the peaceful cares of epiſcopacy. The famous Abſalom, biſhop 
of Roſchild, and afterwaris archbiſhop of Lunden, was the principal general of 
king Waldemar l. And fince the uſe of regular tro ps has ſuperſeded that feudal 
ſervice, there have not bcen wanting ſome martial prelates, who eager:y courted 
the command of armies. The cardinal De la Valette, and Scurdis archbiſhop of 
Bourdeavx, appea ed in ams under the miviſtry cf cardinal Richelicu, who allo 
ated himſelf in a military capacity, at the attack of the pals of Sula. This is an 
abuſe which the church very juſtly oppoſes. A biſhop makes a better appearance 
in his vyroper Ration in his dioceſe, than in the army; and, at preſent, ſovereigns 
are in no want of generals and officers, who will perform more uſeful ſerv.ces than 
can be expected from churchmen, In ſhort, let every perſon keep to his vocation. 
All I diſpute with the clergy is their exemption as matter of right, aud in caſes of 


neceſſity, 
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founded privileges. Hiſtory mentions a martial biſhop * whoſe 
weapon Was a club, with which he knocked down the enemy, to 
avoid incurring the cenſure of the canon-law by ſhedding their 


blood. It would be much more reaſonable, when monks are ex- 
empted from carrying arms, that they ſhould be employed in the 


works as pioneers, and thus made to alleviate the toil of the 
ſoldiers. 'They have on many occaſions zealouſly undertaken the 
taſk in caſes of neceſſity. I could mention more than one famous 
ſiege, where monks have uſefuily ſerved in defence of their coun. 
try. When the Turks beſieged Malta, the eccleſiaſtics, the wo- 
men, the very children, all, according to their reſpective ſtrength 
or capacity, contributed to that glorious defence which baſfed 
the utmolt efforts of the Ottoman empire. . 

There is another claſs of idle drones, whoſe exemption is a 
ſtill more glaring abuſe, — I mean thoſe ſwarms of uſeleſs foot- 
men who crowd the dwellings of the great and the wealthy,— 
and who, by the very nature of their employment, are themſelves 
corrupted in diſplaying the luxury of their maſters. 

Among the Romans, while every citizen took his turn to ſerve 
in the army, their ſervice was gratuitous. Bur when: a choice 
is made, and ſtanding armies are kept on foot, the ſtate is bound 
to pay them, as no individual is under an obligation to perform 
more than his quota of the public ſervice : and if the ordinary 
revenues are not ſufficient for the purpoſe, the deficiency mul: 
be provided for by taxation. It js but reaſonable that thoſe who 
do not ſerve ſhould pay their defenders. 

When the ſoldier is not in the field, he muſt neceſſarily be 


3 with quarters. The burthen, in ſuch caſe, naturally 
falls on houſe-keepers : but as that is attended with many incon- 


veniences, and proves very diſtreſſing to the citizens, it becomes a 
good prince, or a wiſe and equitable government, to eaſe them 
of it as far as poſlible. In this particular, the king of France 
has made magniſicent and ample proviſion in many towns, by the 
erection of barracks ſor the accommodation of the garriſon. 
The aſylums prepared for indigent ſoldiers and officers who 


Hoſpitals are grown grey in the ſervice, and whom toil or the enemy's 
for invalids ſword has rendered incapable of providing for their own ſubſiſt- 


ence, may be conſidered as part of the military pay. In France 
and England, magnificent eſtabliſhments have been made in fa- 
vour of invalids, which, while they diſcharge a debt of a ſacred 
nature, do honour to the ſovereign and the nation. The care of 
thoſe unfortunate victims of war is the indiſpenſable duty of 
every ſtate, in proportion to its ability. It is repugnant, not only 
to humanity, but to the ſtricteſt juſtice, that generous citizens, 
heroes who have ſhed their blood for the ſafety of their country, 
ſhould be left to periſh with want, or wdagas thr forced to beg 
their bread, 'The honourable maintenance of ſuch perſons might 


* A biſhop of Beauvais, under Philip Auguſtus, Ie fought at the battle of 
very 


Douvincs. 


B. III. Ch. II. OF W AR, &c. 


very properly be impoſed upon rich convents, and large eccleſi- 
aſtical benefices. Nothing can be more juſt than that thoſe citi- 
zens who avoid all the dangers of war, ſhould beſtow part of 
their riches for the relief of their valiant defenders. 

Mercenary ſoldiers are foreigners voluntarily engaging to 
ſerve the ſtate for money, or a ſtipulated pay. As they owe no 
ſervice to a ſovereign whoſe ſubjects they are not, the advan- 
tages he offers them are their ſole motive. By enliſting they in- 
cur the obligation to ſerve him; and the prince on his part pro- 
miſes them certain conditions which are ſettled in the articles of 
enliſtment. 'Thoſe articles, being the rule and meaſure of the 
reſpective obligations and rights of the contracting parties, are 
to be religiouſly obſerved. The complaints of ſome French hiſ- 
torians againſt the Swiſs troops, who on ſeveral occaſions for- 
merly refuſed to march againſt the enemy, and even withdrew 
from the ſervice, becauſe they were not paid, — thoſe complaints, 
I ſay, are equally ridiculous and unjuſt. Why ſhould the articles 
of enliſtment be more ſtrongly binding on one of the parties 
than on the other ? Whenever the prince fails to perform what 
he has promiſed, the foreign ſoldiers are diſcharged from any fur- 
ther duty to him. I own it would be ungenerous to forſake a 
prince who, without any fault on his own part, is, by accident 
alone, rendered for a while unable to make good his payments. 
There may even be occaſions. when ſuch an inflexibility on the 
part of the ſoldier would be, if not contrary to ſtrict juſtice, at 
leaſt very repugnant to equity. But this was never the caſe 
with the Switzers:—they never were known to quit the ſervice 
on the firſt failure of payment; and when they perceived the 
good intentions of a ſovereign labouring under a real inability 
to ſatisfy them, their patience and zeal always ſupported them 
under ſuch difficulties. Henry the Fourth owed them immenſe 
ſums : yet they did not, in his greateſt neceſſities, abandon him; 
and that hero found the nation equally generous as brave. I here 
ſpeak of the Switzers, becauſe, in fact, thoſe above alluded to 
were often mere mercenaries. But a diſtinction is to be made 
between troops of this kind and thoſe Switzers who at preſent 
ſerve different powers, with the permiſſion of their ſovereign, 
and in virtue of alliances ſubſiſting between thoſe powers and 
the Helvetic body or ſome particular canton. 'The latter are 
real auxiliaries, though paid by the ſovereigns whom they ſerve. 


Much has been ſaid on the queition—Whether the profeſſion 


of a mercenary ſoldier be lawful, or not, - whether individuals 
may, for money or any other reward, engage to ſerve a foreign 
prince in his wars? This queſtion does not to me appear very 
difficult to be ſolved. Thoſe who enter into ſuch engagements 
without the expreſs 'or tacit conſent of their ſovereign, offend 
againſt their duty as citizens. But if their ſovereign leaves 
them at liberty to follow their inclination for a military life, they 
are perfectly free in that reſpect. Now, every free man may 


Join whatever ſociety he pleaſes, according as he finds it "_ 
lis 
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his advantage. He may make its cauſe his own, and eſpouſe 
its quarrels, He becomes in ſome meaſure, at leaſt for a time, 
a member of the ſtate in whoſe ſervice he engages: and as an 
officer is commonly at liberty to quit the ſervice when he thinks 
proper, and the private ſoldier at the expiration of his engage. 
ment,—if that ſtate embark in a war which is evidently un- 
juſt, the foreigner may quit its ſervice. And the mercenary ſol- 
dier, having now learned the art of war, has rendered himſelf 
more capable of ſerving his country, if ever ſhe require his aſſiſt. 
ance. This laſt confideration will furniſh us with an anſwer to 
a queſtion propoſed on this head VV hether the ſovereign can 
with propriety permit his ſubjects to ſerve foreign powers indiſ- 
criminately for money? He can, for this ſimple reaſon, that his 
ſubjects will thus learn an art, of which a thorough knowledge is 
both uſeful and neceſſary. The tranquillity, the profound peace, 
which Switzerland has 60 long enjoyed in the midſt of all the 
commotions and wars which have agitated Europe, — that long 
repoſe would ſoon become fatal to her, did not her citizens, by 
ſerving foreign princes, qualify themſelves for the operations of 
war, and keep alive their martial ſpirit, | 

. 14 Mercenary ſoldiers enliſt voluntarily. The ſovereign has no 

at is tO . 

be obſer ved right to compel forcigners : he muſt not even employ ſtratagem 

in their en» or artifice in order to induce them to engage in a contract, which, 

litwent. like all others, ſhould be founded on candor and good faith. 

$ 15. As the right of levying ſoldiers belongs folely to the nation 

— or the ſovereign (6 7), no perſon mult attempt to enliſt ſoldier: 

cunt; in a foreign country, without the permiſſion of the ſovereign; 
and even with that permiſſion, none but volunteers are to be en- 
liſted: for the ſervice of their country is out of the queſtion 
here; and no ſovereign has a right to give or ſell his ſubjects to 
another. 

The man who undertakes to enliſt ſoldiers in a foreign coun- 
try without the ſovereign's permiſſion, —and, in general, whoever 
entices away the ſubjects of another ſtate,—violates one of the 
moſt ſacred rights ot the prince and the nation. This crime 1 
diſtinguiſhed by the name of kidnapping or man-{tcaling, and 1s 
1 with the utmoſt ſeverity in every well- regulated ſtate. 

oreign recruiters are hanged without mercy, and with great 
juſtice. It is not preſumed that their ſovereign has ordered ther: 
to commit a crime: and ſuppoſing even that they had received 
ſuch an order, they ought not to have obeyed it, —their ſovercign 
having no right to command what is contrary to the law of nature. 
It is not, I ſay, preſumed that theſe recruiters act by order of 
their ſovereign : and with reſpect to ſuch of them as have prac- 
tiſed ſeduction only, it is generally thought ſufficient to puniſh 
them when they can be detected and caught: if they have uſed 
violence, and made their eſcape, it is uſual to demand a ſurren- 
der of the delinquents, and to claim the perſons they have carrie 
off, But if it appears that they acted by order, ſuch a proceed- 


ing in a foreign ſovereign is juſtly conſidered as an injury, and 
a5 
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as 2 ſufficient cauſe for declaring war againſt him, unleſs he 
make ſuitable reparation. 

All ſoldiers, natives or foreigners, are to take an oath to ſerve _ $ 16. 
faithfully, and not deſert the ſervice. This is no more than what — — 
they are already obliged to, the former as ſubjects, the latter by _ 
their engagement: but their fidelity is of ſo great importance to 
the ſtate, that too many precautions cannot be taken for render- 
ing it ſecure. Deſerters merit ſevere and exemplary puniſhment z 
and the ſovereign may, if he thinks it neceflary, annex the pe- 
nalty of death to deſertion. The emiſſaries who ſolicit them to 
deſert are far more guilty than the recruiters mentioned in the 
preceding ſection. . 

Good order and ſubordination, ſo uſeful in all places, are no- as _ 

where ſo neceſſary as in the army. The ſovereign ſhould exactly h. 
ſpecify and determine the functions, duties, and rights of military 
men, = of ſoldiers, officers, commanders of corps, and generals. 
He ſhould regulate and fix the authority of commanders in all 
the gradations of rank,—the puniſhments to be inflicted on of- 
fenders,—the form of trials, &c. The laws and ordinances rela- 
tive to theſe ſeveral particulars form the military code. 

Thoſe regulations, whoſe particular tendency is to maintain 918. 
order among the troops, and to enable them to perform their mi- — 
litary ſervice with advantage to the ſtate, conſtitute what is called 28 
military diſcipline. This is of the higheſt importance. The 
Switzers were the firſt among the modern nations that revived 
it in its ancient vigour. It was a good diſcipline, added to the 
valour of a free people, that produced, even in the infancy of their 
republic, thoſe brilliant achievements which aſtoniſhed all Eu- 
rope. Machiavel fays that the Switzers are the maſters of all 
Europe in the art of war“. In our times, the Pruſhans have 
thewn what may be expected from good diſcipline and aſſiduous 
exerciſe : ſoldiers, collected from all quarters, have, by the force 
of habit and the influence of command, performed all that could 
be expected from the moſt zealous and loyal ſubjects. 

Every military officer, from the enſign to the general, enjoys (9. 
the rights and authority aſſigned him by the ſovereign ;z and the — 
will of the ſovereign in this reſpect is known by his expreſs de- ar a 
clarations, contained either in the commiſſions he confers or in 
the military code, —or is, by fair deduction, inferred from the 
nature of the functions aſſigued to each officer: for every man 
who is intruſted with an employment, is preſumed to be inveſted 
with all the powers neceffary to enable him to fill his ſtation with 
— and ſucceſsfully diſcharge the ſeveral functions of his 
olſice. 

Thus the commiſſion of 2 commander in chief, when it is ſim- 
ple and unlimited, gives him an abſolute power over the w_ a 
right to march it whither he thinks proper, to undertake ſuch 
operations as he finds conducive to the ſervice of the ſtate, &c. 


* Viſc. ON Livy, 1 
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It is true, indeed, that the powers of a general are often lim ed; 
but th: example of marſhal Turenne ſufficientiy ſhews, that, 
hen the fovereign is certain of having made a good choice, the 
beit thing he can do in this reſpect is to give the general an un- 
limited power. Had the operations of the duke of Marlborough 
depended on the directions of the cabinet, there is little probabi- 
lity that all his campaigns would have been crowned with ſuch 
diſtinguiſhed ſucceſs. | 
When a governor is beſieged in the place where he commands, 
and all communication with his ſovereign is cut off, that ve 
circumſtance confers on him the whole authority of the Rate, l. 
far as reſpeCts the defence of the town and the ſafety of the gar- 
riſon. | 
Theſe particulars merit the utmoſt attention, as they furniſh a 
8 for determining what the ſeveral commanders, who are 
the ſubordinate or inferior powers in war, may execute with ſuf- 
ficient authority. Excluſive of the conſequences which may be 
deduced from the very nature of their employments, we are like- 
wiſe to conſider the general practice and eſtabliſhed uſage in this 
reſpect. If it be a known fact, that, in the ſervice of a particular 
nation, officers of a certain rank have been uniformly inveſted 
with ſuch or ſuch powers, it may reaſonably be preſumed that the 
perſon we are engaged with, is furniſhed with the ſame powers. 
$20. Every promiſe made by any of the ſubordinate powers, by any 
2 commander within his department, in conſormity to the terms 
the of his commiſſion and to the authority which he naturally de- 
ſovereign. rives from his office and the functions intruſted to his care, — 
every ſuch promiſe, I ſay, is, for the reaſons above alleged, made 
in the name and by the authority of the ſovereign, and equally 
obligatory on him, as if he had himſelf perſonally made it. Thus 
a governor capitulates for the town which he commands, and 
for the garriſon; and what he has promiſed, the ſovereign cannot 
invalidate. In the laſt war, the general who commanded the 
French at Lintz engaged to march back his troops on this ſide 
the Rhine. Governors of towns have often promiſed that, for 
a limited time, their garriſons ſhould not carry arms againſt the 
enemy with whom they capitulated: and theſe capitulations have 
always been faithfully obſerved. 

$21. But if a ſubordinate power allows himſelf a greater latitude, 
—_— and exceeds the authority annexed to his office, his promiſe be- 
promiſes Comes no more than a private engagement, or what is called 
bind only ſponſio, of which we have already treated (B. II. Ch. XIV.). 
themſclves. I is was the caſe of the Roman conſuls at the Furcæ Caudinæ. 

They might indeed agree to deliver hoſtages, and that their arm) 
ſhould paſs under the yoke, &c. but they were not authoriſed to 
conclude a peace, as they took care to ſignify to the Samnites. 

9 22, If a ſubordinate power aſſumes an authority which he does not 
—— ot poſſeſs, and thus deceives the party treating with him, though an 
an autheri- enemy, he is naturally reſponſible for the damage cauſed by his 
ty which deception, and bound to make reparation. I ſay “ though an ene. 

my: 
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my:“ for the faith of treaties is to be obſerved between ene- they do not 
mies, as all men of principle agree, and as we ſhall prove in the Pe 
ſequel. The ſovereign of that fraudulent officer ought to puniſh 
him, and oblige him to repair his fault :—it is a duty which the 
rince owes to juſtice, and to his own character. 

Promiſes, made by a ſubordinate power, are obligatory on 523. 
thoſe who are ſubject to his control, and bind them in every par- —_ — 
ticular in which he is authoriſed and accuſtomed to command inferior. 
their obedience: for, with reſpect to ſuch particulars, he is veſted 
with the ſovereign authority, which his inferiors are bound to 
reſpect in his perſon. Thus, in a capitulation, the governor of 
a town ſtipulates and promiſes for his garriſon, and even for the 

magiſtrates and citizens. 


CHAP. III. 


Of the juſt Cauſes of War. 


W HOEVER entertains a true idea of war, —whoever conſi- 24. 
ders its terrible effects, its deſtructive and unhappy conſe- b. n. 

quences, - will readily agree that it ſhould never be undertaken dertaken 
without the moſt cogent reaſons. Humanity revolts againſt a without ve- 
ſorereign, who, without neceſſity or without very powerful rea- Ane 
ſons, laviſnes the blood of his moſt faithful ſubjeCts, and expoſes 
his people to the calamities of war, when he has it in his power 
to maintain them in the enjoyment of an honourable and ſalu- 
tary peace. And if to this imprudence, this want of love for his 
people, he moreover adds injuſtice towards thoſe he attacks, — 
of how great a crime, or rather, of what a frightful ſeries of 
crimes, does he not become guilty | Reſponſible for all the mis- 
fortunes which he draws down on his own ſubjects, he is more- 
over loaded with the guilt of all thoſe which he inflicts on an 
innocent nation. The ſlaughter of men, the pillage of cities, 
the devaſtation of provinces,—ſuch is the black catalogue of his 
enormities. He is reſponſible to God, and accountable to hu- 
man nature, for every individual that is killed, for every hut 
that is burned down. The violences, the crimes, the diſorders 
of every kind, attendant on the tumult and licentiouſneſs of 
war, pollute his conſcience, and are ſet down to his account, as 
he is the original author of them all. Unqueſtionable truths! 
alarming ideas] which ought to affect the rulers of nations, and, 
in all their military enterpriſes, inſpire them with a — of 
cireumſpection proportionate to the importance of the ſubject! 

Were men always reaſonable, they would terminate their con-, 4 25. 
teſts by the arms of reaſon only: natural juſtice and equity 7 1 
would be their rule, or their judge. Force is a wretched and ang motives 


melancholy expedient againſt thoſe who ſpurn at jullice, _—_ for making 
— 
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fuſe to liſten to the remonſtrances of reaſon : but, in ſhort, it 
becomes neceſſary to adopt that mode, when every other proyez 
ineffectual. It is only in extremities that a juſt and wiſe nation 
or a good prince has recourſe to it, as we have ſhewn in the con- 
cluding chapter of the ſecond book. The reaſons which may 


determine him to take ſuch a itep, are of two claſſes. Thoſe of 


« 26, 
What is in 
general 4 
juſt cauſe 
of war. 


the one claſs ſhew that he has a right to make war,—that he has 
juſt grounds for undertaking it :—thele are called ;u/tificatery reg. 
/ons. The others, founded on fitneſs and utility, determine 
whether it be expedient for the ſovereign to undertake a war ;-- 
theſe are called motives. 

The right of employing force, or making war, belongs to na- 
tions no farther than is neceſſary for their own defence and for 
the maintenance of their rights (5 3). Now if any one attacks 
a nation, or violates her perfect rights, he does her an injury, 
'Then, and not till then, 12 nation has a right to repel the ag- 
greſſor, and reduce him to reaſon. Further, ſhe has a right to 
prevent the intended injury, when ſhe ſees herſelf threatened with 
it (Book II. & 50). Let us then ſay in general, that the foundation 
or cauſe of every juſt war is injury, either already done, or 
threatened. The juſtificatory reaſons for war ſhew that an in- 
jury has been received, or ſo far threatened as to authoriſe a pre- 
vention of it by arms. It is evident, however, that here the 


S queſtion regards the principal in the war, and not thoſe who 


$ 27+ 
What war 
is unzult. 


{ 28. 
The ohj-R 
ot war. 


join in it as auxiliaries. When, thercfore, we would judge whe- 
ther a war be jult, we muſt conſider whether he who undertakes 
it has in fact received an injury, or whether he be really threat- 
ened with one. And in order to determine what is to be conſi- 
dered as an injury, we mult be acquainted with a nation's 
rights, properly ſo called, —that is to ſay, her —— rights. 
Theſe are of various kinds, and very numerous, but may all be 
referred to the general heads of which we have already treated, 
and thall further treat in the courſe of this work. Whatever 
{trikes at theſe rights is an injury, and a juſt cauſe of war. 

The immediate conſequence of the premiſſes is, that if a na- 
tion takes up arms when the has received no injury, nor is threat- 
enced with any, the undertakes an unjuſt war. Thoſe alone, to 
whom an injury is done or intended, have a right to make 
war. 

From the fame principle we ſhall likewiſe deduce the juſt and 
lawful object of every war, which is, to avenge or prevent injury. 
lo avenge ſignifies here to proſecute the reparation of an injury, 
it it be of a nature to be repaired, —or, if the evil be irreparable, 
to obtain a juſt ſatisfaction, and alſo to puniſh the offender, if re- 
quiſite, with a view of providing for our future ſafety. The right 
to ſecurity authoriſes us to do all this (Book II. && 49—52). We 
may therefore diſtinctly point out, as objects of a lawful war, 
the three tollowing—1. 'To recover what belongs or is due to 
us. 2. To provide for our future ſafety by puniſhing the ag- 
greſſor or oftender. 3. To defend ourſelves, or to —— 

elves 


As the nation, or her ruler, ought, in every undertaking, not , 20. 
t 
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ſelves from injury, by repelling unjuſt violence. The two firſt 

are the objects of an offenſive, the third that of a defenſive war. 

Camillus, when on the point of attacking the Gauls, conciſely 

ſet forth to his ſoldiers all the ſubjects on which war can be 

grounded or juſtified - omnia, que defendi, repetique, et ulciſci fas 

{it *. 

only to reſpect juſtice, but alſo to keep in view the advantage of — 

the ſtate, —it is neceſſary that proper and commendable motives ſons and 

ſhould concur with the juſtiſicatory reaſons, to induce a determi- proper mo- 

nation to embark in a war. Theſe reaſons ſhew that the ſove- ine 

reign has a right to take up arms, that he has juſt cauſe to do fo. dertaking 

The proper motives ſhew that in the preſent caſe it is adviſable « war. 

and expedient to make uſe of his right. Theſe latter relate to pru- 

dence, as the jultificatory reaſons come under the head of jultice. 

I call proper and commendable mstives thoſe derived from the 630. 

of the ſtate, from the ſafety and common advantage of the 8 1 8 

citizens. They are inſeparable — the juſtificatory reaſons,.— 

a breach of juſtice being never truly advantageous. Though an 

unjuſt war may for a time enrich a ſtate, and extend her fron- 

tiers, it renders her odious to other nations, and expoſes her to 

the danger of being cruſhed by them. Beſides, do opulence and 

extent of dominion always conſtitute the happineſs of ſtates ? 

Amidſt the multitude of examples which might here be quoted, -- 

let us confine our view to that of the Romans. The Roman 

republic ruined herfelf by her triumphs, by the exceſs of her 

conqueſts and power. Rome, when miſtreſs of the world, but 

enſlaved by tyrants and oppreſſed by a military government, had 

reaſon to deplore the ſucceſs of her arms, and to look back with 

regret on thoſe happy times when her power did not extend be- 

yona the bounds of Say or even when her dominion was al- 

moſt confined within the circuit of her walls. | 

Vicious motives are thoſe which have not for their object Vici-us 
the good of the ſtate, and which, inſtead of being drawn from tie. 
that pure ſource, are ſuggeſted by the violence of the paſſions. 

Such are the arrogant Flire of command, the oftentation of 
power, the thirſt of riches, the avidity of conqueſt, hatred and 
revenge. 

The whole righ: of the nation, and conſequently of the ſove- 3. 
reign, is derived from the welfare of the ſtate; and by this rule Wir u der- 
it is to be meaſured. The obligation to promote and main- bn" 
tain the true welfare of the ſociety or ſtate gives the nation a yrounds, 
right to take up arms againſt him who threatens or attacks that but from 
valuable enjoyment. But if a nation, on an injury done to her, c“ 0 
is induced to take up arms, not by the neceſſity of procuring a 
juſt reparation, but by a vicious motive, ſhe abuſes her right. 

The viciouſneſs of the motive tarniſhes the luſtre of her arms, 
which might otherwiſe have ſhone in the cauſe of juili.e the 


* Livy, lib. v. cap. 49. 
War 
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war is not undertaken for the lawful cauſe which the nation had 
to engage in it: that cauſe is now no more than a pretext, A3 
to the ſovereign in particular, the ruler of the nation,—what 
right has he to expoſe the ſaſety of the ſtate, with the lives and 
fortunes of the citizens, to gratity his paſſions ? It is only for the 
good of the nation that the ſupreme —_ is intruſted to him; 
and it is with that view that he ought to exert it: that is the 
object preſcribed to him even in his leaſt important meaſures ; 
and ſhall he undertake the moſt important and the moſt danger. 
ous, from motives foreign or contrary to that great end ? Yer 
nothing is more common than ſuch a deſtruQtive inverſion of 
views; and it is remarkable, that, on this account, the judicious 
Polybius gives the name of cau/es * to the motives on which war 
is undertaken, —and of pretextsF to the juſtificatory reaſons al. 
leged in defence of it. Thus he informs us that the cauſe of 
the war which Greece undertook againſt the Perſians was the 
experience ſhe had had of their weakneſs, and that the pretext 
alleged by Philip, or by Alexander after him, was the deſire of 
avenging the injuries which the Greeks had ſo often ſuffered, 
and of providing for their future ſafety. 
732. Let us however entertain a better opinion of nations and their 
Pretext5. rulers. There are juſt cauſes of war, real juſtificatory reaſons; 
and why ſhould there not be ſovereigns who ſincerely conſider 
them as their warrant, when they have beſides reaſonable motives 
ſor taking up arms? We ſhall therefore give the name of pretexts 
to thoſe reaſons alleged as juſtificatory, but which are ſo only in 
appearance, or which are even abſolutely deſtitute of all founda- 
tion. The name of pretexts may likewiſe be applied to reaſons 
which are, in themſelves, true and well-foundcd, but, not being 
of tuſficient importance for undertaking a war, are made uſe of 
only to cover ambitious views, or ſome other vicious motive. 
Such was the complaint of the czar Peter I. that ſufficient ho- 
nours had not been paid him on his paſſage through Riga. His 
other reaſons for declaring war againſt Sweden I here omit. 
Pretexts are at leaſt a homage which unjuſt men pay to juſtice. 
He who ſcreens himſelf with them ſhews that he {till retains 
lome ſenſe of ſhame. He does not openly trample on what is 
moſt ſacred in human ſociety : he tacitly acknowledges that 2 
flagrant injuſtice merits the indignation of all mankind. 
$ 33. Whoever, without julliſicatory reaſons, undertakes a war 
War under- merely from motives of advantage, acts without any right, and 
taben mere- . . . ES Sex 
ly for ad- lis War is unjuſt, And he, who, having in reality oe grounds 
vantage. for taking up arms, is neverthelcſs ſolely actuated by intereſted 
views in reſorting to hoſtilities, cannot indeed be charged with 
injuſtice, but he betrays a vicious diſpoſition : his conduct 1s re- 
prehenſible, and ſullied by the badneſs of his motives. War is 
to dreadful a ſcourge, that nothing leſs than manifeſt juſtice, 
joined to a kind of neceſſity, can authoriſe it, render it com- 
mendable, or at leaſt exempt it from reproach. 


Adi, Hiſtor. Hb. iii. cap. 6. + Neoper ge ; 
Nations 
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Nations that are always ready to take up arms on any pro- $ 34 
ſpect of advantage, are lawleſs robbers : but thoſe who ſeem to —— 
delight in the ravages of war, who ſpread it on all ſides, without war with. 
reaſons or pretexts, and even without any cther motive than their out reaſon 
own ferocity, are monſters, unworthy the name of men. They 9 *Pporent 
ſhould be conſidered as enemies to the human race, in the ſaſne 
manner as, in civil ſociety, proſeſied aſſaſſins and incendiaries are 
guilty, not only towards the particular victims of their nefarious 
deeds, but alſo towards the ſtate, which thereſore proclaims them 
public enemies. All nations have a right to join in a confede- 
racy tor the purpoſe of puniſhing and even exterminating thoſe 
ſwage nations. Such were ſeveral German tribes mentioned by 
Tacitus. ſuch thoſe barbarians who deſtroyed the Roman em- 
pire: nor was it till long after their converſion to Chriſtianity 
that this ferocity wore off. Such have been the Turks and other 
Tartars,—Genghis-khan, Timur-Bec or Tamerlanc, who, like 
Attila, were ſcourges employed by the wrath of heaven, and 
who made war only for the pleaſure of making it. Such are, in 
poliſhed ages and among the moſt civiiiſed nations, thoſe ſup- 
poſed heroes, whoſe ſupreme delight is a battle, and who make 
war from inclination purely, and not from love to their country. 

Defenſive war is juſt when made againſt an unjuſt aggreſſor. * 3 
This requires no proof. Self- defence againſt unjuſt violence is ge war is 
not only the right but the duty of a nation, and one of her moſt juit or un- 
ſacred duties. But if the enemy who wages offenſive war has J* 
juſtice on his fide, we have no right to make forcible oppoſition z 
and the defenſive war then becomes unjuſt: for that enemy only 
exerts his lawful right: he took up arms only to obtain juſtice 
which was refuſed to him; and it is an act of injuſtice to reſiſt 
any one in the exertion of his right. 

All that remains to be done in ſuch a caſe is to offer the invader 5 9256. 
a juſt ſatisfaction. If he will not be content with this, a nation — 
gains one great advantage, that of having turned the balance of ay:int an 
juſtice on w own fide ; and his hoſtilities now becoming unjuſt, oſſenſive 
as having no longer any foundation, may very juſtly be oppoſed. —— 

The Samnites, inſtigated by the ambition of their chiefs, had jug. 

ravaged the lands of the allies of Rome, When they became 
ſenii.,/e of their miſconduQ, they offered full reparation for the 
damages, with every reaſonable fatisfaCtion : but all their ſub- 
millions could not appeaſe the Romans; whereupon Caius Pon- 
tius, general of the Samnites, ſaid to his men, © Since the Ro- 
* mans are abſolutely determined on war, neceſſity juſtifies it on 
* our ſide ; an appeal to arms becomes lawful on the part of 
* thoſe who are deprived of every other reſource” Juſtum ęſt 
bellum, quibus neceſſarium ; et pia arma, quibus nulla niſi in armis 
relinquitur ſpes *. 

In order to eſtimate the juſtice of an offenſive war, the na- F 37- 


. , - H a of - 
ture of the ſubject for which a nation takes up arms mult be firil — 


* Livy, lib. ix. init. TP 
conſidered. 
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is juſt in conſidered. We ſhould be thoroughly aſſured of our right before 

m _— we proceed to aſſert it in ſo dreadful a manner. If, therefore, the 
queſtion relate to a thing which is evidently juſt, as the recoy 
of our property, the aſſertion of a clear and inconteſtable right, or 
the attainment of juſt ſatisfaction for a manifeſt injury,—and if 
we cannot obtain juſtice otherwiſe than by force of arms, offen- 
ſive war becomes lawful. 'T'wo things are therefore neceſſary to 
render it juſt, —firit, ſome right which is to be aſſerted, —that i 
to ſay, that we be authoriſed to demand ſomething of another na- 
tion :—2. that we be unable to obtain it otherwiſe than by force 
of arms. Neceſſity alone warrants the uſe of force. It is a danger. 
ous and terrible reſource. Nature, the common parent of man- 
kind, allows of it only in caſes of the laſt extremity, and when all 
other means fail. It is doing wrong to a nation, to make uſe 
of violence againſt her, before we know whether ſhe be dif. 

oſed to do us juſtice, or to refuſe it. 

Thoſe who, without trying pacific meaſures, run to arms on 
every triſling occaſion, Lufficien:ly ſhew that juſlificatory reaſons 
are, in their mouths, mere pretexts : they eagerly ſeize the op- 
portunity of indulging their paſſions and gratifying their ambi- 
tion under ſome colour of right. 

938. In a doubtful cauſe, where the rights are uncertain, obſcure, 
| = oor agg and diſputable, all that can be reaſonably required, is, that the 
queſtion be diſcuſſed (Book II. F 331), and that, if it be impoſ- 
fible fully to clear it up, the conteſt be terminated by an equita- 
ble compromiſe. If therefore one of the parties ſnoul i refuſe to 
accede to ſuch conciliatory meaſures, the other is juſtiſiable in 
taking up arms to compel him to an accommodation. And we 
muſt obſerve, that war does not decide the queſtion ; victory 
only compels the vanquiſhed to ſubſcribe to the treaty which ter- 
minates the difference. It is an error, no leſs abſurd than perni- 
cious, to fay that war is to decide controverſies between thoſe 
who acknowledge no ſuperior judge, as is the caſe with nations. 
Victory uſually favours the cauſe of ſtrength and prudence rather 
than that of right and juſtice. It would be a bad rule of deciſion; 
but it is an effectual mode of compelling him who refuſes to ac- 
cede to ſuch meaſures as are conſonant to juſlice; and it becomes 
Juſt in the hands of a prince who uſes it feaſonably and for a 

lawful cauſe. p 
93 War cannot be juſt on both ſides. One party claims a right; 
. cannot the other diſputes it: — the one complains of an injury; the other 
boch files, denies having done it. They may be conſidered as two indivi- 
duals diſputing on the truth of a propoſition ; and it is impolſi- 
ble that two contrary ſentiments ſhould be true at the ſame 

time. 

9 40, It may however happen that both the contending parties are 
— candid and ſincere in their intentions; and, in a doubtful cauſe, 
_  .,. a. . k 2 , 
lawful, it is ſtill uncertain which ſide is in the right. Wherefore, ſince na- 
tions are equal and independent (Book II. Q 46, and Prelim. H 15, 
19), and cannot claim a right of judgment over each other, it 
ſollows, 


- 
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follows, that, in every caſe ſuſceptible of doubt, the arms of the 
two parties at war are to be accounted equally lawful, at leaſt as 
to external effects, and until the deciſion of the cauſe. But nei- 
ther does that circumſtance deprive other nations of the liberty 
of forming their own judgment on the caſe, in order to deter- 
mine how they are to act, and to aſſiſt that party who ſhall ap- 
pear to have right on his ſide, nor does that effec of the inde- 
pendence of nations operate in exculpation of the author of an 
unjuſt war, who certainly incurs a high degree of guilt. But if 
he acts in conſequence of invincible ignorance or error, the in- 


juſtice of his arms is not imputable to him. 


When offenſive war has for its object the puniſhment of a na- 


tion, it ought, like every other war, to be founded on right and Wer under- 
taken to pu- 


neceſſity. 1. On right: an injury muſt have been actually re- 


_ of it may be lawfully proſecuted : or if in its nature it 
irreparable (the only caſe in which we are allowed to puniſh), 
we are authoriſed to provide for our own ſafety, and even for 
that of all other nations, by infliting on the offender a puniſhment 
capable of correcting him, and ſerving as an example to others. 
2. A war of this kind muſt have neceſſity to juſtify it: that is to 
ſay, that, to be lawful, it muſt be the only remaining mode to ob- 
tain a juſt ſatisfaction; which implies a reaſonable ſecurity for the 
time to come. If that complete ſatisfaction be offered, or if it 
may be obtained without a war, the injury is done away, and the 
right to ſecurity no longer authoriſes us to ſcek vengeance for it. 
See Book II. IV 49, 52. 

The nation in fault is bound to ſubmit to a puniſhment which 
ſhe has deſerved, and to ſuffer it by way of atonement : but ſhe 
is not obliged to give herſelf up to the diſcretion of .an incenſed 
enemy. Therefore, when attacked, ſhe ought to make a tender 
of ſatisfaction, and aſk what penalty is required; and if no ex- 
plicit anſwer be given, or the adverſary * to impoſe a diſ- 
proportionate penalty, ſhe then acquires a right to reſiſt, and her 
defence becomes lawful. 

On the whole, however, it is evident that the offended party 
alone has a right to puniſh independent perſons. We ſhall not here 
repeat what we have ſaid elſewhere (Book II. $ 7) of the dangerous 
miſtake or extra gant pretenſions of thoſe who aſſume a right 
of puniſhing an independent nation for faults which do not con- 
cern them, who, madly ſetting themſelves up as defenders of 
the cauſe of God, take upon them to puniſh the moral depra- 
vity or irreligion of a people not committed to their ſuperinten- 

ncy. 

—al a very celebrated queſtion, and of the higheſt importance, 
preſents itſelf. It is aſked, whether the aggrandiſement of a 


neighbouring power, by whom a nation fears the may one day be a neigh- 
cruſhed, be a ſufficient reaſon for making war againſt him,—whe- bouring 


ther ſhe be juſtifiable in taking up arms to oppoſe his aggrandiſe- 


ment, or to weaken him, with the ſole view of ſecuring herſelf war again 
9 X 2 1 from him, 


22 


ceived, Injury alone being a juſt cauſe of war ($ 26), the re- — na⸗ 
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from thioſe dangers which the weaker ſtates have almoſt alway, 
reaſon to apprehend from an overgrown power. To the majority 
of politicians this queſtion is no problem : it -is more difficult of 
ſolution to thoſe who wiſh to ſce juſtice and prudence ever inſe- 
parably united. 

On the one hand, a ſtate that increaſes her power by all the 
arts of good government, does no more than what is commenda- 
ble: ſhe fulfils her duties towards herſelf, without violating thoſe 
which ſhe owes to other nations. The ſovereign, who, by inhe. 
ritance, by free election, or by any other juſt and honourable 
means, enlarges his dominions by the addition of new provinces 
or entire kingdoms, only makes uſe of his right, without injuring 
any perſon. How then ſhould it be lawful to attack a ſtate 
which, for its aggrandiſement, makes uſe only of lawful means? 
We muſt either have actually ſuffered an injury or be viſibly 
threatened with one, before we are authoriſed to take up arms, 
or have juſt grounds for making war (F 26, 27). On the other 
hand it is but too well known from ſad and uniform experience, 
that predominating powers ſeldom fail to moleſt their neighbours, 
to oppreſs them, and even totally ſubjugate them, whenever an 
opportunity occurs, and they can do it with impunity. Europe 
was on the point of falling into ſervitude for want of a timely 
oppoſition to the growing fortune of Charles V. Is the danger 
to be waited for? Is the ſtorm, which might be diſperſed at its 
riſing, to be permitted to increaſe ? Are we to allow of the ag- 
grandiſement of a ncighbour, and quietly wait till he makes his 
preparations to enflave us? Will it be a time to defend ourſclve; 
when we are deprived of the means? — Prudence is a duty in- 
cumbent on all men, and moſt pointedly fo on the heads of na- 
tions, as being commiſſioned to watch over the ſafety of a whole 
people. Let us endvavour to ſolve this momentous queilion, 
agrecably to the ſacred principles of the 1:w of nature and of 
nations. We ſhall nnd that they do not lead to weak ſcruples, 
and that it is an invariable truth that juſtice is inſeparable from 
lound policy. ; 

And lirit, let us obſerve, that prudence, which is, no doubt, a 
virtue highly neceſlary in ſovereigns, can never recommend the 


cannot ge Uſe of unlawful means for the attainment of a juſt and laudable 
= right to end. Let not the ſaſcty of the people, that ſupreme law of the 
ack lim. ſlate, be alleged here in objection; for the very ſaſety of the 


people itfelf, and the common ſafety of nations, prohibit the ulc 
of means which are repugnant to juſtice and probity. Why are 
certain means unlawful ? If we cloſely conſider the point, if we 
trace it to its firſt principles, we ſhall ſee that it is purely be- 


- cauſe the introduction of them would be pernicious to human 


ſociety, and productive of fatal conſequences to all nations. Sce 
particularly what we have ſaid concerning the obſervance of 
juſtice (Book II. Ch. V.) For the intereſt, therefore, and 
even the ſafety of nations, we ought to hold it as a ſacred maxim, 


that the end does not ſanctiſy the means. And ſince war is not 
a juſtifiable 
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juſtifiable on any other ground than that of avenging an injury 
received, or preſerving ourſelves from one with which we are 
threatened (& 26), it is a ſacred principle of the law of nations, 
that an increaſe of power cannot, alone and of itſelf, give any 
one a right to take up arms in order to oppoſe it. 

No injury has been received from that power (ſo the queſtion 
ſuppoſes). We mult therefore have good grounds to think our- 
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ſelves threatened by him, before we can lawfully have recourſe gf danger 
to arms. Now power alone does not threaten an injury: it give that 
muſt be r by the will. It is indeed very unfortunate bisl. 


for mankind, that the will and inclination to oppreſs may be al- 
molt always ſuppoſed, where there is a power of oppretlling with 
impunity. But thele two things are not neceſſarily inſeparable : 
and the only right which we derive from the circumſtance of their 
being generally or frequently united, is that of taking the firit 
appearances for a ſuſhcient indication. When once a ſtate has 
given proofs of injuſtice, rapacity, pride, ambition, or an imperi- 
ous thirſt of rule, ſhe becomes an object of ſuſpicioa to her 
neighbours, whoſe duty it is to fland on their guard againſt her. 
They may come upon her at the moment when ſhe is on the 
point of acquiring a formidable acceſſion of power,—may de- 
mand ſecurities, —and, if ſhe heſitates to give them, may prevent 
her deſigns by force of arms. The intereſts of nations are, in 
point of importance, widely different from thoſe of individuals: 
the ſovereign muſt not be remiſs in his attention to them, nor 
ſuffer his generoſity and greatneſs of ſoul to ſupercede his ſuſpi- 
cions. A nation that has a neighbour at once powerful and ambi- 
tious, has her all at ſtake. As men are under a neceſlity of regu- 
lating their conduct in moſt caſes by probabilities, thoſe probabi- 
lities claim their attention in proportion to the importance of the 
ſubject: and (to make uſe of a geometrical expreſhon) their right 
to obviate a danger is in a compound ratio of the degree of 
probability, and the greatneſs of the evil threatened. If the evil 
in queſtion be of a ſupportable nature, —if it be only ſome flight 
loſs, —matters arc not to be precipitated : there is no great dan- 
ger in delaying our oppoſition to it, till there be a certainty of 
dur being threatened. But if the ſafety of the ſtate lies at ſtake, 
our precaution and foreſight cannot be extended too far. Muſt 
we delay to avert our ruin till it is become inevitabie? If the 
appearances are ſo caſily credited, it is the fault of that neigh» 
bour, who has betrayed his ambition by ſeveral indications. If 
Charles the Second, king of Spain, inſtead of ſettling the ſuc- 
ceſſion on the duke of Anjou, had appointed for his heir Louis 
XIV. himſelf,-to have tamely ſuſtered the union of the mo- 
narchy of Spain with that of France, would, according to all the 
rules of human foreſight, have been nothing leſs than delivering 
up all Europe to ſervitude, or at leaſt reducing it to the molt cri- 
tical and precarious ſituation. But then, if two indeper dent 
nations think fit to unite, ſo as afterwards to form one joint em- 
pire, have they not a right to do it? And who is authoriſed to 

X 3 oppoſe 
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oppoſe them ? I anſwer, ow have a right to form ſuch a union, 
provided the views by which they are actuated be not prejudi- 
cial to other ſtates. Now if each of the two nations in queſtion 
be, ſeparately and without aſſiſtance, able to govern and ſupport 
herſelf, and to defend herſelf from inſult and oppreſſion, it may 
be reaſonably preſumed that the object of their coalition is to 
domineer over their neighbours. And on occaſions where it is 
impoſſible or too dangerous to wait for an abſolute certainty, we 
may juſtly act on a reaſonable preſumption. If a ſtranger levels 
a muſket at me in the middle of a foreſt, I am not yet certain 
that he intends to kill me: but ſhall I, in order to be convinced 
of his deſign, allow him time to fire? What reaſonable caſuiſt 
will deny me the right to anticipate him ? But preſumption be. 
comes nearly equivalent to certainty, if the prince who is on the 
point of riſing to an enormous power, has already given proofs of 
imperious pride and inſatiable ambition. In the preceding ſu 

oſition, who could have adviſed the powers of Furope to ruff 
lach a formidable acceſſion to the power of Louis the Four. 
teenth ? Too certain of tlie uſe he would have made of it, they 
would have joined in oppoſing it: and in this their ſafety war. 
ranted them. To ſay that they ſhould have allowed him time to 
eſtabliſh his dominion over Spain, and conſolidate the union of 
the two monarchies, —and that, for fear of doing him an injury, 
they ſhould have quietly waited till he cruſhed them all, would 
not this be, in fact, depriving mankind of the right to regulate 
their conduct by the dictates of prudence, and to act on the 
ground of probability? Would it not be robbing them of the li- 
berty to provide for their own ſaſety, as long as they have not ma- 
thematical demonſtration of its being in danger? It would have 
been in vain to have preached ſuch a doctrine. The principal 
ſovereigns of Europe, habituated, by the adminiſtration of Lou- 
vois, to dread the views and power of Louis XIV. carried their 
miſtruſt ſo far, that they would not even ſuffer a prince of the 
houſe of France to fit on the throne of Spain, though invited to 
it by the nation, whoſe approbation had ſanctioned the will of 
her former ſovereign, He aſcended it, however, notwithſtanding 
the efforts of thoſe who ſo ſtrongly dreaded his elevation ; and 
it has ſince appearcd that their policy was too ſuſpicious. 

It is {till eaſier to prove, that, ſhould that formidable power 
betray an unjuſt and ambitious diſpoſition by doing the leaſt in- 
juſtice to another, all nations may avail themſelves of the occa- 
ſion, and, by joining the injured party, thus form a coalition cf 
ſtrength, in order to humble that ambitious potentate, and diſable 
him from ſo eafily oppreſſing his neighbours, or keeping them in 
continual awe and fear. For au injury gives us a right to pro- 
vide for our future ſafety, by depriving the unjuſt aggreſſor of the 
means of injuring us; and it is lawſul and even praiſe-worthy to 
aſſiſt thoſe who are oppreſſed, or unjuſtly attacked. 

Enough has been ſaid on this ſubſect, to ſet the minds of poli- 
ticians at caſc, and to relieve them from all apprehenſion ** 3 
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ſtrict and punctilious obſervance of juſtice in this particular 
would pave the way to ſlavery, It is perhaps wholly unprece- 
dented that a ſtate ſhould receive any remarkable acceſſion of 
power, without giving other ſtates juſt cauſes of complaint. Let 
the other nations be watchful and alert in repreſſing that growing 
power, and they will have nothing to fear. The emperor 
Charles V. laid hold on the pretext of religion, in order to op- 
preſs the princes of the empire, and ſubject them to his abſolute 
authority. If, by following up his victory over the elector of 
Saxony, he had accompliſhed that vaſt deſign, the liberties of all 
Europe would have been endangered, It was therefore with 
good reaſon that France aſſiſted the proteſtants of Germany: 
the care of her own ſafety authoriſed and urged her to the mea- 
ſure» When the ſame prince ſeized on the duchy of Milan, 
the ſovereigns of Europe _ to have aihiſted France in contend- 
ing with him for the poſſeſſion of it, and to have taken advantage 
of the circumſtance, in order to reduce his power within juſt 
bounds. Had they prudently availed themielves of the juſt 
cauſes which he ſoon gave them to form a league againſt him, 
they would have ſaved themſelves the ſubſequent anxieties for 
their tottering liberty. 

But, ſupoſe that powerful ſtate, by the juſtice and circumſpec- 
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© 46, 
Other al- 


tion of her conduct, affords us no room to take exception to her lowabie 


proceedings, arc we to view her progreſs with an eye of indiffe- 
rence ? are we to remain quiet ſpectators of the rapid increaſe of 


means of 
defence 
ↄgainſt a 


her power, and imprudently expoſe ourſelves to ſuch defigns as formidabie 
it may inſpire her with ?—No, beyond all doubt. In a matter of power. 


ſo high importance, imprudent tupinencſs would be unpardon- 
able. The example of the Romans is a good leſſon for all ſove- 
reigns. Had the potentates of thoſe times concerted together ta 
keep a watchful eye on the enterpriſes of Rome, and to check her 
encroachments, they would not have ſucceſſvely fallen into ſer- 
vitude. But force of arms is not the only expedient by which we 
may guard againſt a formidable power. There are other means, 
of a gentler nature, and which are at all times lawful. The moſt 
effeftual is a confederacy of the leſs powerful ſovereigns, who, 
by this coalition of ſtrength, become able to hold the balance 
apainſt that potentate whole power excites their alarms. Let them 
be firm and faithſul in their alliance; and their union will prove 
the ſafety of each. 

They may alſo mutually favour each other, to the excluſion of 
him whom they ſear; and by reciprocally allowing various ad- 
vantages to the ſubjects of the allies, eſpecially in trade, and re- 
{uſing them to thoſe of that dangerous potentate, they will aug- 
ment their own ſtrength, and diminiſh his, without affording him 
any juſt cauſe of complaint, ſince every one is at liberty to grant 
favours and indulgences at his own pleaſure. 


Europe forms a political ſyſtem, an integral body, c'oſely na 
connected by the relations and diſſerent intereſts of the nations euilibri. 


inhabiting this part of the world. It is not, as formerly, a con- un. 


X 4 fuſed 
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fuſcd heap of detached pieces, each of which thought herſelf 
very little concerned in the fate of the others, and ſeldom regard- 
ed things which did not immediately concern her. The continual 
attention of ſovereigns to every occurrence, the conſtant reſi- 
dence of miniſters, and the perpetual negotiations, make of 
modern Europe a kind of republic, of which the members—each 
independent, but all linked together by the ties of common in- 
tereſt—unite for the maintenance of order and liberty. Hence 
aroſe that famous ſcheme of the political balance, or the equili. 
brium of power; by which is underſtood ſuch a diſpoſition of 
things, as that no one potentate be able abſolutely to predomi. 
nate, and preſcribe laws to the others. 

The ſureſt means of preſerving that equilibrium would be, 
that no power ſhould be much ſuperior to the others, — that all, 
or at leaſt the greater part, ſhould be nearly equal in force. Such 
a project has been attributed to Henry the Fourth“: but it 
would have been impoſſible to carry it into execution without 
injuſtice and violence. Beſides, ſuppoſe ſuch equality once 
eſtabliſhed, how could it always be maintained by lawful means! 
Commerce, induſtry, military pre-cminence, would ſoon put an 
end toit. The right of inheritance, veſting even in women and 
their deſcendents, —a rule, which it was ſo abſurd to eſtabliſh 


in the cale of ſovereignties, but which nevertheleſs is eſtabliſhed, 


—would completely overturn the whole ſyſtem. 

It is a more ſimple, an caſter, and a more equitable plan, to 
have recourſe to the method juſt mentioned, of forming confe- 
deracies in order to oppoſe the more powerful potentate, and 
prevent him from giving law to his neig\bours. Such is the 
mode at preſent purſued by the ſovereigns of Europe. They 
conlider the two principal powers, which on that very account 
are naturally rivals, as deſtined to be checks on each other; and 
they unite with the weaker, like ſo many weights thrown into 
the lighter ſcale, in order to keep it in equilibrium with the 
other. The houſe of Aultria has long been the preponderating 
power: at preſent France is fo in her turn. England, whoſe 
opulence and formidable fleets have a powerful influence, with- 
out alarming any ſtate on the ſcore of its liberty, becauſe that 
nation ſeems cured of the rage of conqueſt, —England, I ſay, has 
the glory of holding the political balance. She is attentive to 

reſerve it in equilibrium :—a ſyſtem of policy, which is in itſelſ 
lichiy juſt and wiſe, and will ever entitle her to praiſe, us long 
as ſhe continues to purſue it only by means of alliances, conſe- 
deracies, and other methods equa:ly lawful. 

Conſederacies would be a ture mode of preſerving the equili- 
brium, and thus maintaining the liberty of nations, did all princes 
thorouglily underſtand their true intereſts, and make the welſare 


equi ibrium of the {late ſerve as the rule in all their proceedings. Great 
may be te- potentates, however, are but too ſucceſsful in gaining over par- 


* Of France, 
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tifans and allies, who blindly adopt all their views. Dazzlcd by ſtrained, or 
the glare of a _—_ advantage, ſeduced by their avarice, 8 
ceived by faithleſs miniſters, - how many princes become the 
tools of a power which will one day ſwallow up either them- 
ſelves or their ſuccefſors! The ſafeſt plan, therefore, is to ſeize 


the firſt favourable opportunity when we can, conſiſtently with 


juſtice, weaken that potentate who deſtroys the equilibrium 
(F 45) —or to employ every honourable means to prevent his 
acquiring too formidable a degree of power. For that purpoſe, 
all the other nations ſhouid be particularly attentive not to ſuffer 
him to aggrandiſe himſelf by arms: and this they may at all 
times do with juſtice. For if this prince makes an unjuſt war, 
every one has a right to ſuccour the oppreſſed party. If he 
makes a juſt war, the neutral nations may interfere as mediators 
for an — — may induce the weaker ſtate to 

ropoſe reaſonable terms and offer a fair ſatisfaction, and may 
— her from falling under the yoke of a conqueror. On the 
offer of equitable conditions to the prince who wages even the 
moſt juſtifiable war, he has all that he can demand. The juſtice of 
his cauſe, as we ſhall ſoon ſee, never gives him a right to ſubjugate 
his enemy, unleſs when that extremity becomes neceſſary to his 
own ſafety, or when he has no other mode of obtaining indem- 
nification for the injury he has received. Now, that is not the 
caſe here, as the interpoſing nations can by other means procure 
him a juſt indemnification, and an aſſurance of ſafety. 

In tine, there cannot exiſt a doubt, that, if that formidable 
potentate certainly entertain deſigns of oppreſſion and conqueſt, 
—if he betray his views by his preparations and other proceed- 
ings,—the other ſtates have a right to anticipate him: and if the 
fate of war declares in their favour, they are juſtifiable in taking 
advantage of this happy opportunity to weaken and reduce a 
power too contrary to the equilibrium, and dangerous to the 
common liberty. 

This right of nations is ſtill more evident againſt a ſovereign, 
who, from an havitual propenſity to take up arms without rea- 
ſons or even ſo much as plauſible pretexts, is continually diſ- 
turbing the public tranquillity. 

This leads us to a particular queſtion nearly allied to the pre- $ 55. 
ceding. When a neighbour, in the midit of a profound peace, — 
erects fortreſſes on our frontier, equips a fleet, augments his towards a 
troops, aſlembles a powerful army, fills his magazines,—in a neighbour 
word, when he makes preparations for war,—are we allowed to "Ps 
attack kim with a view to prevent the danger with which we ; 
think ourſelves threatened ? The anſwer greatly depends on the 
manners and character of that neighbour. We muſt inquire 
into the reaſons of thoſe preparations, and bring him to an ex- 
3 :—ſuch is the mode of proceeding in Europe: and if 

is ſincerity be juſtly ſuſpected, ſecurities may be required of 

hin, His refuſal in this caſe would furniſh ample indication of 
liniſter deſigns, and a ſuſſicient reaſon to juſtify us in anticipating 
| m. 
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them. But if that ſovercign has never betrayed any ſymptoms 
of baſeneſs and perſidy, and eſpecially it at that time there is no 
diſpute ſubſiſting between him and us, why ſhould we not quietly 
reſt on his word, only taking ſuch precautions as prudence ren. 
ders indiſpenſable ? We ought not, without ſuſhcient cauſe, to 
preſume him capable of expoſing himſelf to infamy by adding 
perſidy to violence. As long as he has not rendered his ſince- 
rity queſtionable, we have no right to require any other ſecurity 
ſrom him. 

It is true, however, that if a ſovereign continues to keep up a 
powerful army in profound peace, his neighbours mult not ſuf. 
fer their vigilance to be entir-ly lulled to — by his bare word; 
and prudence requires that they ſhould keep themſelves on their 
guard. However certain they may be of the good faith of that 
prince, unforeſeen differences may intervene ; and ſhall they 
leave him the advantage of being provided at that juncture with a 
numerous and well-diſciplined army, while they themſelves will 
have only new levies to oppoſe it? Unqueſtionably, no. This would 
be leaving themſelves almoſt wholly at his difcretzon. They are 
therefore under the neceſſity of following his example, and keep- 
ing, as he does, a numerous army on foot: and what a burden is 
this to a ſtate ! Formerly, and without going any farther back than 
the laſt century, it was pretty generally made an article in every 
treaty of peace, that the belligerent powers ſhould diſarm on bota 
fides,—that they ſhould ditband their troops. If, in a time of 
profound peace, a prince was diſpoſed to keep up any conſider- 
able number of forces, his neighbours took their meaſures ac- 
cordingly, formed Icagues againſt him, and obliged him to dif- 
arm. Why has not that ſalutary cuſtom been preſerved ? The 
conſtant maintenance of numerous armies deprives the foil of its 
cultivators, checks the progreſs of population, and can only ſerve 
to deſtroy the liberties of the nation by whom they are main- 
tained, Happy England! whoſe fituation exempts it from any 
conſiderable charge in ſupporting the inſtruments of deſpotiſm. 
Happy Switzerland! if, continuing carefully to exerciſe her 
militia, ſhe keeps herſelf in a condition to repel any foreign 
enemies, without feeding a hoſt of idle ſoldiers who might one 
day eruſh the liberties of the people, and cven bid defiance to the 
lawful authority of the ſovereign. Of this the Roman legions 
furniſh a ſignal inſtance. This happy method of a free repub- 
lic,—the cuſtom of training up all her citizens to the art of war, 
—renders the ſtate reſpectable abroad, and ſaves it from a very 
pernicious deſect at home. It would have been every-where 
imitated, had the public good been every-where the only object 
in view. 

Sufficient has now been ſaid on the general principles for eſti- 
mating the jultice of a war. Thoſe who are thoroughly ac- 
quainted with the principles, and have juſt ideas of the various 
rights of nations, will eaſily apply the rules to particular caſes. 
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CHAP. IV. 


Of the Declaration of MM ar, and of War in due form. 


HE right of making war belongs to nations only as a re- ,, $57. 
T medy againſt injuſtice: it is the offspring of unhappy ol war. 
neceſſity. This remedy is fo dreadful in its effects, ſo deſtruc- 
tive to mankind, ſo grievous even to the party who has recourſe 
to it, that unqueſtionably the law of nature allows of it only in 
the laſt extremity, — that is to ſay, when every other expedient 
proves ineffectual for the maintenance of juſtice. It is demon- 

{trated in the foregoing chapter, that, in order to be juſtifiable in 
taking up arms, it is neceſſary—1. That we have a juſt cauſe of 
complaint. 2. That a reaſonable ſatisfaction have been denied 
us. 3. The ruler of the nation, as we have obſerved, ought 
maturely to conſider whether it be for the advantage of the ſtate 
to proſecute his right by force of arms. But all this is not ſuth- 
cient, As it is pollible that the preſent fear of our arms may 
make an impreſſion on the mind of our adverſary, and induce 
him to do us juſtice,—we owe this farther regard to humanity, Neceſſity 
and eſpecially to the lives and peace of the ſubjects, to declare to chere. 
that unjuit nation, or its chief, that we are at length going to 
have recourſe to the laſt remedy, and make uſe of open force 
for the purpoſe of bringing him to reaſon. This is called de- 
claring war. All this is included in the Roman manner of pro- 
ceeding, regulated in their fecial law. They firſt ſent the chief 
of the /eciales or heralds, called pater patratus, to demand ſatis - 
faction of the nation who had offended them; and if within 
the ſpace of thirty-three days that nation did not return a ſatiſ- 
factory anſwer, the herald called the gods to be witneſſes of the 
injuſtice, and came away, ſaying that the Romans would conſider 
what meaſures they ſhould adopt. The king, and in after times the 
conſul, hereupon aſk:d the ſenate's opinion; and when war was 
reſolved on, the hcrald was ſent back to the frontier, where he 
declared it “. It is ſurpriſing to find among the Romans ſuch 
juſtice, ſuch moderation and prudence, at a time too when appa- 
rently nothing but courage and ferocity was to be expected from 
them. By {uch ſcrupulous delicacy in the conduct of her wars, 
Rome laid a moſt ſolid foundation for her ſubſequent greatneſs. 

A declaration of war being neceſſary as a further effort to ter- Act 1 
minate the difference without the effuſion of blood, by making to contain. 
uſe of the principle of fear in order to bring the enemy to more 
equitable 200706 noteglers ought, at the ſame time that it an- 
nounces our ſettled reſolution of making war, to ſct ferth the 


* Livy, lib. i. cap, 3i. 
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reaſons which have induced us to take up arms. This is at pre- 
ſent the conſtant practice among the powers of Europe, 

& 53+ After a fruitleſs application for juſtice, a nation may proceed 
ys e Ag to a declaration of war, which is then prre and /imple. But, to 
tional, include the whole buſineſs in a {ingle act inſtead of two ſeparate 

ones, the demand of juſtice (called by the Romans rerum repe. 
titio) may, if we think proper, be accompanied by a conditional 
declaration of war, notifying that we will commerce hoſtilitizs 


unleſs we obtain immediate fatisfaction on fuch or ſuch ſub- 


jet. In this caſe there is no necellity for adding a pure and 


imple declaration of war, —the conditional one ſutlicing, if the 


enemy delays giving ſatisfaction. 

& 54. If the enemy, on either declaration of war, offers equitable 
* 5 conditions of — we are bound to refrain from hoſtilities; for 
war ceaſes As ſoon as juſtice is done to us, that immediately ſupercedes all 
on the of- right to employ force, which we are not allowed to uſe unleſs 

fer of equ'- for the neceſſary maintenance of our rights. To theſe offers 
table condi- 4 * * 
3 however, are to be added ſecurities; for we are under no obli- 
gation to ſuffer ourſelves to be amuſed by empty propoſals. The 
word of a ſovereign is a ſufficient ſecurity, as long as he has not 
diſgraced his credit by any act of perfidy : and we ſhould be con- 
tented with it. As to the conditions themſelves, — beſides the 
principal ſubject, we have a right to demand a reimburſement of 

the expenſes incurred in our preparations for war. 

{55 It is neceſſary that the declaration of war be known to the 
Formalities ſtate againſt whom it is made. This is all which the natural 
of a decla- . . . , 
ration of law Of nations requires. Nevertheleſs, if cuſtom has introduced 
war, certain formalities in the buſineſs, thoſe nations, who, by adopt- 

ing the cuſtom, have given their tacit conſent to ſuch formalities, 
are under an obligation of obſerving them, as long as they have 
not ſet them aſide by a public renunciation (Prelim. & 26). For- 
merly the powers of Europe uſed to ſend heralds or embaſſadors 
to declare war; at preſent they content themſelves with publiſh- 
ing the declaration in the capital, in the principal towns, or on 
the frontiers: manifeſtoes are iſſued; and through the eaſy and 
expeditious channels of communication which the eltabliſhment 
of poſts now aſtords, the intelligence is ſoon ſpread on every fide. 

4 56. Beſides the foregoing reaſons, it is neceſſary for a nation to 
"ron fp publiſh the declaration of war for the inſtruction and direction of 
neceſſity of lie: own ſubjects, in order to fix the date of the rights which be- 
irs publica- long to them from the moment of this declaration, and in relation 
_ to certain etteEts which the voluntary law of nations attributes to 

2 war in form. Without ſuch a public declaration of war, it 
would, in a treaty of peace, be tov diſlicult to determine thoſe 
acts which are to be conſidered as the eftets of war, and thoſe 
that each nation may ſet down 2s injuries of which ſhe means to 
demand reparation. In the laſt treaty of Aix-la-Chapelle, be- 
tween France and Spain on the one ſide, and England on the 
other, it was agreed that all the prizes taken before the declara- 


tion of war ſhould be reſtored. 
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He who is attacked and only wages defenſive war, needs not to = 5 
; . . enſi ve 
make any hoſtile declaration, —the ſtate of warfare being ſuffi- ur re- 
ciently go Dang ane} by the enemy's deciaration or open hoſtilities. quires no 
jn modern times, however, the ſovereign who is attacked, ſeldom declaration. 
omits to declare war in his turn, whether from an idea of dignity, 
or for the direCtion of his ſubjects. 

If che nation on whom we have determined to make war will 358. 
not admit any miniſter or herald to declare it,—whatever the — 
cuſtom may otherwiſe be, we may content ourſelves with pub- wan foe 
liking the declaration of hoſtilities within our own territories, an offenſive 
or on the frontier; and if the declaration does not come to the Var. 
knowledge of that nation before hoſtilities are commenced, ſhe 
can only blame herſelf. The Lurks impriſon and maltreat even 
the embaſſadors of thoſe powers with whom they are determined 
to come to a rupture : it would be a perilous undertaking for a 
herald to go and declare war againſt them in their own country, 

Their ſavage diſpoſition, therefore, ſupercedes the neceſſity of 
ſending one. 

But no perſon being exempted from his duty for the ſole rea- 6 59. 
ſon that another has been wanting in is, we are not to omit hg 
declaring war againſt a nation previous to a commencement of hy ,,, ef 
hoſtilities, becauſe that nation has on a former occaſion attacked rctaliatiorg 
us without any declaration. That nation, in ſo doing, has vio- 
lated the law of nature (\ 51); and her fault does not autho- 
riſe us to commit a fimilar one. 

The law of nations does not impoſe the obligation of declar- 6 60. 
ing war, with a view to give the enemy tune to prepare for an — - 
unjuſt defence. The declaration, therefore, need not be made tis. 
till the army has reached the frontiers; it is even lawful to de- 
lay it till we have entered the enemy's territories, and there poſ- 
ſelled ourſelves of an advantageous poſt : it mult, however, ne- 
ceſlarily precede the commiſſion of any act of hoſtility. For thus 
we provide for our own ſafety, and equally attain the object of a 
declaration of war, which is, to give an unjult adverſary the op- 
portunity of ſeriouſly conſidering his paſt conduct, and avoiding 
the horrors of war, by doing juſtice. Such was the conduct 
of that generous prince, Henry the Fourth, towards Charles Ema- 
nuel duke of Savoy, who had wearicd his patience by vain and 
traudulent negotiations “. 

If he who enters a country with an army kept under ſtrict diſ- 5 wy 
cipline, declares. to the inhabitants that he does not come as an — —— 
enemy, that he will commit no violence, and will acquaint the on a ſoreig- 
ſovereign with the cauſe of his coming, — the inhabitants are not as en 
to attack him; and ſhould they dare to attempt it, he has a right — I 
to chaſtiſe them. But they are not to admit him into any fore a ge- 
ſtrong-holds, nor can he demand admiſſion. It is not the buſi- claration of 
neſs of ſubjects to commence hoſtilities without orders from *** 
heit ſoyereign : but if they are brave and loyal, they will in the 


* Sce Sully's Memoirs. 
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mean time ſeize on all the advantageous poſts, and defend them. 
ſelves againſt any 22 made to diſlodge them. 
8 962. After a declaration of war on the part of the ſovereign who 
ente has thus invaded the country, if equitable conditions are not 
hoſlilitics, Offered him without delay, he may commence his operations: 
for, I repeat it, he is under no obligation to ſuffer himſelf to be 
amuſed. But, at the ſame time, we are never to loſe ſight of the 
5 — before laid down ( 26 and 51) concerning the only 
egitimate cauſes of war. To march an army into a neighbour. 
ing country by which we are not threatened, and without having 
endeavoured to obtain, by reaſon and juſtice, an equitable repa- 
ration for the wrongs of which we complain, would be intro. 
ducing a mode pregnant with evils to mankind, and ſapping the 
foundations of the ſafety and tranquillity of ſtates. If this mode 
of proceeding be not exploded and proſcribed by the public indig- 
nation and the concurrence of every civiliſed people, it will become 
neceſſary to continue always in a military poſture, and to keep 
ourſelves conſtantly on our guard, no leſs in times of profound 
peace, than during the exiſtence of declared and open war. 
Code to, The ſovereign declaring war can neither detain the per- 
te Obſerves ſons nor the property of thoſe ſubjects of the enemy who are 
towards the within his dominions at the time of the declaration. They came 
ſubjecks of into his country under the public faith. By permitting them to 
Shoe? enter and reſide in his territories, he tacitly promiſed them full 
the country liberty and ſecurity for their return. He is therefore bound to 
at the time allow them a reaſonable time for withdrawing with their effects; 
dart and if they ſtay beyond the term preſcribed, he has a right to 
war. treat them as enemies,—as unarmed enemies, however. But if 
they are detained by an inſurmountable impediment, as by ſick- 
neſs, he muſt neceſſarily, and for the ſame reaſons, grant them 
a ſufficient extenſion of the term. At preſent, ſo far from being 
wanting in this duty, ſovereigns carry their attention to humanity 
ſtill farther, ſo that foreigners, who are ſubjects of the ſtate 
againſt which war is declared, are very frequently allowed full 
time for the ſettlement of their affairs. This is obſerved in a 
particular manner with regard to merchants; and the caſe is 
moreover carefully provided for, in commercial treaties. The 
king of England has done more than this. In his laſt declaration 
of war againſt France, he ordained that all French ſubjects who 
were in his dominions, ſhould be at liberty to remain, and be 
perfectly ſecure in their perſons and eſtects, © provided they 
« demeaned themſelves properly.” 
$64. We have ſaid (F 56) that a ſovereign is to make the declara- 
—— tion of war public within his dominions, for the information and 
avd mani» direction of his ſubjects. He is alſo to make known his decla- 
felloes, ration of war to the neutral powers, in order to acquaint them 
. with the juſtificatory reaſons which authoriſe it, —the cauſe 
which obliges him to take up arms,—and to notify to them that 
ſuch or ſuch a nation is his enemy, that they may conduct them- 
ſelves accordingly. We ſhall even ſee that this is * 
order 
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order to obviate all difficulty, when we come to treat of the right 
to ſeize certain things which neutral perſons are carrying to the 
enemy, and of what is termed contraband in time of war. This 

blication of the war may be called declaration, and that which . 
is notified directly to the enemy, denuncia;ion ; and indeed the 
Latin term is denunciatio belli. 

War is at preſent publiſhed and declared by manifeſtoes. Theſe 

pieces never fail to contain the juſtiſicatory reaſons, good or bad, 

on which the party grounds his right to take up arms. 'The 
caſt ſcrupulous ſovereign would wiſh to be thought juſt, equita= 
ble, and a lover cf peace: he is ſenſible that a contrary reputa- 
tion might be detrimental to him. 'The maniteſto implying a 
declaration of war, or the declaration itſelf, printed, publiſhed, 
and circulated throughout the whole ſtate, contains alſo the ſo- 
vereign's general orders to his ſubjects relative to their conduct 
in the war *. 

In ſo civiliſed an age, it may be unneceſſary to obſerve, that, * 55- 
in thoſe pieces which are publiſhed on the ſubject of war, it is ad mode- 
proper to abſtain from every opprobrious expreſſion, indicative of ration to be 
hatred, animoſity, and rage, and only calculated to excite ſimilar obſerved in 
ſentiments in the boſom of the enemy. A prince ought to pre- H. 
ſerre the moſt dignified decorum, both in his words and in his 
writings. He ought to reſpect himſelf in the perſon of his equals: 
and though it is his misfortune to be at variance with a nation, 
ſhall he inflame the quarrel by offenſive expreſſions, and thus de- 
prive himſelf even of the hopes of t ſincere reconciliation ? Ho- 
mer's heroes call each other * 47g” and © drunkard:” but this 
was perfectly in character, ſince, in their enmity, they knew no 
bounds. Frederic Barbaroſla, and other emperors, and the popes 
their enemies, treated each other with as little delicacy. Let us 
congratulate our age on the ſuperior gentleneſs of its manners, 
and not give the name of unmeaning politeneſs to thoſe attentions 
which are productixe of real and ſubſtantial effects. 

Thoſe formalities of which the neceſſity is deducible from the $ 66. 
33 and the very nature of war, are the characteriſtics of a f ee 
lawful war in due form (um bellum). Grotius ſays +, that, indue form. 
according to the law of nations, two things are requiſite to con- 
ſtitute a ſolemn or formal war—firſt, that it be, on both ſides, 
made by the ſovereign authority, —ſecondly, that it be accompa- 
nied by certain formalities. Theſe formalities conſiſt in the de- 
mand of a juſt ſatisfaction (rerum repetitio), and in the declara- 
tion of war, at leaſt on the part of him who attacks ;—for defen- 
live war requires no declaration ($ 57), nor even, on * oc- 
caſions, an expreſs order from the ſovereign. In effect, theſe 


* It is remarked, as a very ſingular circumſtance, that Charles the Second, king 
of Great Britain, in his declaration of war againſt France, dated February 9, 1665, 
promiſed ſecurity to French ſubje ts who ſhould “ demean themſelves properly,” and 
n orcover his protection and favour to ſuch of them as might chuts to emĩgrate 
te luis domicions. 

f De jure Belli et Pacis, lib, i, cap. iii. 5 4. 

two 
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two conditions are neceſſarily required in every war which ſhall, 
according to the law of nations, be a legitimate one, that is to 
fay, ſuch a war as nations have a right to wage. The right of 
making war belongs only to the ſovereign (§ 4); and it is only 
aſter ſatisfaction has been refuſed to him (F 37), and even after 
he has made a declaration of war (§ 51), that he has a right to 
take up arms. 

A war in due form is alſo called a regular war, becauſe certain 
rules, either preſcribed by the law of nature, or adopted by cuſtom, 
967. are obſerved im it. | | 
It is tobe Legitimate and formal warfare muſt be carefully diſtinguiſhed 

ditinguith- from thoſe illegitimate and informal wars, or rather predato 
_> aug expeditions, undertaken, either without lawful authority, or with- 
unlawful. Out apparent cauſe, as likewiſe without the uſual formalities, 
war, and ſolely with a view to plunder. Grotius relates ſeveral in- 
ſtances of the latter“. Such were the enterpriſes of the grande; 
compagnies which had aſſembled in France during the wars with 
the Engliſh, —armies of banditti, who ranged about Europe, purely 
for ſpoil and plunder: ſuch were the cruiſes of the buccancers, 
without commiſſion, and in time of peace; and ſuch in general 
are the depredations of pirates. To the ſame claſs belong almoſt 
all the expeditions of the Barbary corſairs: though authoriſed by 
a ſovereign, they are undertaken without any apparent cauſe, 
and from no other motive than the luſt of plunder. Theſe two 
ſpecies of war, I ſay, —the lawful and the illegitimate,—are to be 
carefully diſtinguiſhed, as the eſfects and the rights ariſing from 

9 68 each are very ditferent. 

Ground of In order fully to conceive the grounds of this diſtinction, it is 
this diſtiac- neceſſary to recollect the nature and object of lawful war. It is 
tion. only as the laſt remedy againſt obſtinate injuſtice that the law of 
nature allows of war, Hence ariſe the rights which it gives, 23 
we ſhall explain in the ſequel: hence likewiſe the rules to be ob- 
ſerved in it. Since it is equally poſſible that either of the parties 
may have right on his fide, — and fince, in conſequence of the in- 
dependence of nations, that point is not to be decided by others 
($ 40),—the condition of the two enemies is the ſame, while the 
war laſts. Thus, when a nation or a ſovereign has declared 
war againſt another ſovereign on account of a difference ariſen 
between them, their war is what among nations is called a law. 
ful and formal war; and its effects are, by the voluntary law of 
nations, the ſame on both ſides, independently of the juſtice of 
the cauſe, as we ſhall more fully thew in the ſequel f. Nothing 
of this kind is the caſe in an informal and illegitimate war, 
which is more properly called depredation. Undertaken without 
any right, without even an apparent cauſe, it can be productive 
of no lawful effect, nor give any right to the author of it. A 
nation attacked by ſuch fort of enemies is not under any obliga- 
tion to obſerve towards them the rules preſcribed in formal war- 


#* Lib, iii. cap. iv. See chap. xii, of this book, 
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fare. She may treat them as robbers. The inhabitants of Ge- 
neva, after defeating the famous attempt to take their city by 
eſcalade *, cauſed all the priſoners whom they took from the Sa- 
yoyards on that occaſion, ro be hanged up as robbers, who had 
come to attack them without cauſe and without a declaration 
of war. Nor were the Geneveſe cenſured for this proceeding, 
which would have been deteſted in a formal war. 


CUAP. VT; 


Of the Enemy, and of Things belonging to the Enemy. 


Latins had a particular term (Haſtis) to denote a public enemy. 
enemy, and diſtinguiſhed him from a private enemy (Inimicus). 
Our language affords but one word for theſe two claſſes of per- 
ſons, who ought nevertheleſs to be carefully diſtinguiſhed. A 
private enemy is one who ſeeks to hurt us, and takes pleaſure in 
the evil that befalls us. A public enemy forms claims againſt us, 
or rejects ours, and maintains his — or pretended rights by 
force of arms. The former is never innocent; he foſters ran- ' 
cour and hatred in his heart. It is poſſible that the public ene- 
my may be free from ſuch odious ſentiments, that he does not 
wiſh us ill, and only ſeeks to maintain his rights. This ob- 
ſervation is neceſſary in order to regulate the ditpoſitions of our 
heart towards a public enemy. 

When the ſovereign or ruler of the ſtate declares war againſt $ 70, 
another ſovereign, it is underſtood that the whole nation deciares a the ſubs 

X l . jects of the 

war againſt another nation: for the ſovereign repreſents the na- two ſtates 
tion, and acts in the name of the whole ſociety (Book I. F 40, at war are 
41); and it is only in a body, and in her national character, that enemies, 
one nation has to do with another. Hence, theſe two nations 
are enemies, and all the ſubjects of the one are enemies to all 
the ſubjects of the other. In this particular, cuſtom and princi- 
ples are in accord. | 
Enemies continue ſuch, wherever they happen to be. The 671. 


| 1 % and con- 
place of abode is of no conſequence here. It is the political ties inne te be 


which determine the character. Whilſt a man continues a citi- enemies in 
zen of his own country, he is the enemy of all thoſe with whom all places. 
his nation is at war. But we muſt not hence conclude that 
theſe enemies may treat each other as ſuch, wherever they hap- 

pen to meet. Every one being maſter in his reſpective country, 


a neutral prince will not allow them to uſe any violence in his 


HE enemy is he with whom a nation is at open war. The ,,, 5 5% 
Who is an 


territories, 6 72. 
Since women and children are ſubjeCts of the ſtate, and mem- whether 
women and 


* In the year 1602, 
Y bers 
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children bers of the nation, they are to be ranked in the claſs of enemies, 

owns But it does not thence follow that we are juſtifiable in treating 

enemies. them like men who bear arms, or are capable of bearing them. 
It will appear in the ſequel, that we have not the ſame right 
againſt all claſſes of enemies. 

6 73. When once we have preciſely determined who our enemies 
Things be- are, it is eaſy to know what are the things belonging to the ene- 
— my (res hoſtiles). We have ſhewn that not only the ſovereign 

with whom we are at war is an enemy, but alſo his whole nation, 
even the very women and children. Every thing, therefore, 
which belongs to that nation,—to the ſtate, to the ſovereign, to 
the ſubjects, of whatever age or ſex,—every thing of that kind, 
I fay, falls under the deſcription of things belonging to the 
enemy. 

$ 74, And, with reſpect to things, the caſe is the ſame as with re- 
fuch every- ſpect to perſons :—things belonging to the enemy continue ſuch 
where, Wherever they are. But we are not hence to conclude, any 

more than in the cafe of perſons (\ 71), that we every-where 


poſſeſs a right to treat thoſe things as things belonging to the 


enemy. 
$75. Since it is not the place where a thing is, which determines 
— the nature of that thing, but the character of the perſon to 


found with Whom it belongs, — things belonging to neutral perſons, which 

au enemy. happen to be in an enemy's country or on board an enemy's 
ſhips, are to be diſtinguiſhed from thoſe which belong to the 
enemy. But it is the owner's buſineſs to adduce evident proof 
that they are his property : for, in default of ſuch proof, a thing 
is naturally preſumed to belong to the nation in whoſe poſſeſſion 
it is found. 

$ 76. The preceding ſection relates to movable property: but the 
<1 aq rule is different with reſpect to immovable poſſeſſions, ſuch as 
— B landed eſtates. Since all thefe doin fome meaſure belong to the 
in an ene- Nation, are ou of its domain, of its territory, and under its go- 
my's coun- yernment (Book I. $$ 204, 235, Book II. $ 114)—and ſince the 
oy owner is ſtill a ſubject of the country as poſſeſſor of a landed 

eſtate, - property of this kind does not ceaſe to be enemy's pro- 
perty (res ho/7iles), though poſſeſſed by a neutral foreigner. Ne- 
vertheleſs, war being now carried on with ſo much moderation 
and indulgence, protections are granted for houſes and lands 
poſſeſſed by foreigners in an enemy's country. For the ſame 
reaſon, he who declares war does not confiſcate the immovable 
property poſſeſſed in his country by his enemy's ſubjects. By 
permitting them to purchaſe and poſſeſs ſuch property, he has in 
that reſpe& admitted them into the number of his ſubjects. But 
the income may be ſequeſtrated, in order io prevent its being 
remitted to the enemy's country. 

9 77. Among the things belonging to the enemy, are likewiſe incor- 
— _ poreal things,—all his rights, claims, and debts, excepting however 
my by a thoſe kind of rights granted by a third party, and in which the 
third party. grantor is ſo far concerned, that it is not a matter of indiffe- 

rence 
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rence to him, in what hands they are veſted. Such, for inſtance, 
are the rights of commerce. But as dehts are not of this num- 
ber, war gives us the ſame rights over any ſums of money due by 
neutral nations to our enemy, as it can give over his other pro- 


rty- | 

When Alexander, by conqueſt, became abſolute maſter of 
Thebes, he remitted to the Theſſalians a hundred talents which 
they owed to the Thebans “. The ſovereign has naturally the 
fame right over what his ſubjects may owe to enemies. He 
may therefore confiſcate debts of this nature, if the term of pay- 
ment happen in the time of war ; or at leaſt he may prohibit his 
ſubjects from paying while the war continues. But at preſent, 
a regard to the advantage and fafety of commerce has induced 
all the ſovereigns of Europe to act with leſs rigour in this point. 
And as the cuſtom has been generally received, he who thould 
act contrary to it, would violate the public faith; for ſtrangers 
truſted his ſubjects only from a firm perſuaſion that the general 
cuſtom would be oblerved. The fate does not ſo much as 
touch the ſums which it owes to the _— money lent to the 
public is every-where exempt from confiſcation and ſeizure in 
caſe of war. 


CHAP. VI, 


Of the Euemy's Allies ef warlike Aſſociations —of Auxiliaries and 
Subſidies. 


WI have ſufficiently ſpoken of treaties in general, and ſhall _ 5 7% 

here touch on this fubject only in its particular relations 77a" 
to war. Treaties relating to war are of ſeveral kinds, and vary +, war. 
in their objects and clauſes, according to the will of thoſe who 
make them. Beſides applying to them all that we have faid of 
treaties in general (Book II. Gh. XII. &c.), they may alſo be di- 
vided into treaties real and perſonal, equal and unequal, &c. But 
they have alſo their ſpecific differences, viz. thoſe which relate to 
their particular object, war. 

Under this relation, alliances made for warlike purpoſes are 
divided in general into defenſive and offenſive alliances. In the ug offen 
former, the nation engages only to defend her ally in caſe he be five ailiaa- 
attacked: in the latter, ſhe unites wich him for the purpoſe of ce. 
making an attack, — of jointly waging war againſt another nation. 

Some alliances are both offene and defenſive ; and there ſel- 
dom is an offenſive alliance which is not alſo a defenſive one. 
But it is very uſual for alliances to be purely defenſive: and 
theſe are in general the molt natural and lawful. It would be 


79. 
Defenſive 


* Grotiuz, de Jure Belli & Pacis, lib. iii, cap. viii. $ 4- 
Y 2 a te- 
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a tedious and even a uſeleſs talk to enumerate in detail all the 
varieties incident to ſuch alliances. Some are made, without 
reſtriction, againſt all opponents: in others, certain ſtates are 
excepted : others again are formed againſt ſuch or ſuch a na- 
tion expreſoly mentioned by name. 

5 80. But a diſſerence, of great importance to be obſerved, eſpecially 
— in defenſive alliances, is that between an intimate and complete 
warlike af. Alliance, in which we agree to a union of intereſts,—and ano. 
ſociations ther, in which we only promiſe a ſtated ſuccour. The al- 
— + an liance in which we agree to a union of intereſts, is a warlike 
— aſſociation: each of the parties acts with his whole force; all the 

allies become principals in the war; they have the ſame friends 
and the ſame enemies. But -n alliance of this nature is more 
particularly termed a warlike aſſociation, when it is offenſive. 

$ 81. When a ſovereign, without directly taking part in the war 
Auxiliary made by another ſovereign, only ſends him ſuccours of troops or 
1 8 92 ſhips, theſe are called auxiliaries. 

The auxiliary troops ſerve the prince to whom they are ſent, 
according to their ſovereign's orders. If they are purely and ſimply 
ſent without reſtriction, they are to ſerve equally on the oſſenſixe 
and the defenſive; and, for the particulars of their operations, 
they are to obey the directions of the prince to whoſe aſſiſtance 
they come. Yet this prince has not the free and entire diſpoſal 
of them, as of his own ſubjects: they are granted to him only 
for his own wars; and he has no right to transfer them, as 
auxiliaries, to a third power. | 

9 82. Sometimes this ſuccour from a potentate who does not di- 
Sublidics. rectly take part in the war, conſiſts in money; and then it is 

called a /ub/idy. This term is now often taken in another ſenſe, 
and ſignifies a ſum of money annually paid by one ſovereign to 
another, in return for a body of troops, which the latter fur- 
niſhes to the other to carry on his wars, or keeps in readineſs for 
his ſervice. The treaties * procuring ſuch a reſource are called 
ſubſidiary treaties. France and England have at preſent ſuch 
treaties exiſting with ſeveral of the northern powers and princes 
in Germany, and continue them even in times of peace. 

9 83. In order, now, to judge of the morality of theſe ſeveral trea- 
When a pas ties or alliances, —of their legitimacy according to the law ot 
pan a nations, —we muſt, in the firſt place, lay down this incontrover- 
afſiſt an- tible principle, that 1: is lawful and commendable to ſuccour and 
other, afſſi/?, by all prſſible means, a nation engaged in a 'uſt war ; and 1 

is even à duty incumbent on every nation, to give ſuch aſſiſtance, 
when ſhe can give it without injury to herſelf. But no aſſiſtance 
whatewer is to be afforded to him who is engaged in an unjuſt war. 
There is nothing in this which is not demonſtrated by what we 
have ſaid of the common duties of nations towards each other 
(Book II. Ch. I.) To ſupport the cauſe of juſtice when we arc 
able, is always commendable : but, in aſlilting the unjuſt, we 
and tu make partake of his crime, and become, like hiua, guilty of injuſtice. 
allian-es If, to the principle we have now laid down, you add the conli- 
for war, deration 
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deration of what a nation owes to her own ſafety, and of the care 
which it is ſo natural and ſo fit that the ſhould take to put herſelf 
in a condition to reſiſt her enemies, you will the more readily 
ceive how clear a right a nation has to make warlike alliances, 
and eſpecially defenſive alliances, whoſe ſole tendency is to main- 
tain all parties in the quiet and ſecure poſſeſſion of their pro- 
rity, 
Fur great circumſpection is to be uſed in forming ſuch al- 
liances. Engagements by which a nation may be drawn into a 
war at a moment when ſhe leaſt expects it, ought not to be con- 
tracted without very important reaſons, and a direct view to the 
welfare of the ſtate, We here ſpeak of alliances made in time 
of peace, and by way of precaution againſt future contingencies. 
If there be queſtion of contracting an alliance with a nation 
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already engaged in a war or on the point of engaging in one, Allances 


two things are to be conſidered, — 1. The juſtice of that nation's 


made with 
a nation acs 


quarrel. 2. The welfare of the ſtate, If the war which a tally en- 
prince wages or is preparing to wage, be unjuſt, it is not allow- gaged in 


able to form an alliance with him ; for injuſtice is not to be 
ſupported. If he is juſtifiable in taking up arms, it ſtill remains 
to be conſidered whether the welfare of the ſtate allows or re- 
quires us to embark in his quarrel: for it is only with a view to 
the welfare of the ſtate that the ſovereign ought to uſe his au- 
thority : to that all his meaſures ſhould tend, and eſpecially thoſe 
of the moſt important nature. What other conſideration can 
authoriſe him to expoſe his people to the calamities of war? 

As it is only for the ſupport of a juſt war that we are allowed 
to give aſſiſtance or contract alliances, —every alliance, every 


War. 


$ 86. 
Tacit clauſes 
in every 


warlike aſſociation, every auxiliary treaty, contracted by way of warlice al- 
anticipation in time of peace, and with no view to any particular liance. 


war, neceſſarily and of itſelf includes this tacit clauſe, that the 
treaty ſhall not be obiigatory except in caſe of a juſt war. On 
any other footing, the alliance couid not be validiy contracted, 
(Book IT. $$ 161, 168.) | 

But care muſt be taken that treaties of alliance be not thereby 
reduced to empty and delulive formalities. The tacit reſtriction 
is to be underitood only of a war which is evidently unjult ; for 
otherwiſe a pretence for eluding treaties would never be wanting. 
Is there queſtion of contracting an alliance with a power ac- 
tually at war? It behoves you molt religiouſly to weigh the juſ- 
tice of his cauſe : the judgment depends ſolely on you, fince you 
owe him no aſſiſtance any farther than as his quarrel is juſt, and 
your own circumſtances make it convenient for you to embark 
in it. But when once engaged, nothing leſs than the manifeſt 
injuſtice of his cauſe can excuſe you from aſſiſting him. In a 
doubtful caſe, you are to preſume that your ally has juſtice on 
his fide z—that being his concern. 

But if you entertain ſtrong doubts, you may very fairly and 
commendably interpoſe to effect an accommodation. Thus you 


may bring the juſtice of the cauſe to the teſt of evidence, by diſ- 
Y 3 covering 
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covering which of the contending parties refuſes to accede to 
To, Equitable conditions. 
ſuccour-for As every alliance implies the tacit clauſe above-mentioned, he 
an uvjuit who refuſes to ſuccour his ally in a war that is manifeſtly unjuſt, 
war, 15 no + . 2 
breach of is not chargeable with a breach of alliance. 
Ky roar When alliances have thus been contracted beforehand, the 
«88, queſtion is to determine, in the courſe of events, thoſe caſes in 
What the which our engagements come in force, and we are bound to act 
caſus federis in conſequence of the alliance. This is what is called caſus fe- 
* deris, or caſe of the alliance, and is to be diſcovered in the con- 
currence of the circumſtances for which the treaty has been 
made, whether thoſe circumſtances have been expreſsly ſpecified 
in it, or tacitly ſuppoſed. Whatever has been promiſed in the 
mw of alliance, is due in the ca/us /&derts, and not other- 
wiſe. | 

1 2 As the moſt ſolemn treaties cannot oblige any one to favour an 

takes place unjuſt quarrel (5 86), the ca/us fæderis never takes place in a 

in an unjuſt war that is manifeſtly unjuit. 

— In a defenſive alliance, the caſus fœderis does not exiſt imme- 

$90. diately on our ally being attacked. It is ſtill our duty to exa- 

— <p © mine whether he has not given his enemy juſt cauſe to make war 

fenſive war, againſt him: for we cannot have engaged to undertake his de- 
fence with the view of enabling him to inſult others, or to refuſe 
them juſtice. If he is in the wrong, we muſt induce him to offer 
a reaſonable ſatisfaction; and if his enemy will not be contented 
with it, — then, and not till then, the obligation of defending him 
commences. 

9 91. But if the defenſive alliance contains a guarantee of all the 
— territories at that time poſſeſſed by the ally, the ca/us federis im- 
— mediately takes place whenever thoſe territories are invaded or 

threatened with an invaſion. If they are attacked for a juſt 
cauſe, we mult prevail on our ally to give ſatisfaction; but we 
may on good grounds oppoſe his being deprived of his poſſeſ- 
ſions, as it is generally with a view to our own ſecurity that we 
undertake to guaranty them. On the whole, the rules of inter- 
pretation, which we have given in an expreſs chapter“, are to be 
conſulted, in order to determine, on particular occaſions, the ex- 
iſtence of the ca/us fœderis. 
T2 If the ſtate that has promiſed ſuecours finds herſelf unable to 
cour is not furniſh them, her inability alone is ſuſlicient to diſpenſe with the 
due under obligation: and if ſhe cannot give her aſſiſtance without expoſing 
refer png herſelf to evident danger, this circumſtance alſo diſpenſes with 
or when the it» This would be one of thoſe caſes in which a treaty becomes 
puvlic fafe- pernicious to the ſtate, and therefore not obligatory (Book II. 
4 —— 4, Lo). But we here ſpeak of an imminent danger, threatening 
the very exiſtence of the ſtate. The caſe of ſuch a danger is 
tacitly and neceſlarily reſerved in every treaty. As to remote 


dangers, or thoſe of no extraordinary magnitude, — ſince they 


* Book ii. ch. xvii. 
are 
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are inſeparable from every military alliance, it, would be abſurd 
to pretend that they ſhould create an exception : and the ſove- 
reign may expoſe the nation to them in conſideration of the ad- 
vantages which ſhe reaps from the alliance. 

In virtue of theſe principles, we are abſolved from the obliga- 
tion of ſending aſſiſtance to an ally while we are ourſelves en- 
gaged in a war which requires our whole ſtrength. If we are 
able to oppoſe our own enemies, and to aſſiſt our ally at the ſame 
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time, no reaſon can be pleaded for ſuch diſpenſation. But, in 


ſuch caſes, it reſts wich ourſclves to determine what our circum- 
{tances and ſtrength will allow. It is the ſame with other things 
which may have been promiſed, as, for inſtance, proviſions. 
There is no obligation to furniſh an ally with them when we 
want them for our own uſe. 


We forbear to repeat in this place what we have ſaid of vari- 


993. 


ous other caſes in diſcourſing of treaties in general, as, for exam- Other caſes, 


le, of the preference due to the more ancient ally (Book II. 
6 167), and to a protector (ibid. & 204), of the meaning to be 
annexed to the term “ allies,” in a treaty in which they are re- 
ſerved (ibid. & 30g). Let us only add, on this laſt quellion, that, 
in a warlike alliance made againſt all opponents, the allies ex- 
cepted, this exception is to be underſtood only of the preſent allies. 
Otherwiſe it would afterwards be eaſy to elude the former treaty 
by new alliances; and it would be impolhible for us to know ei- 
ther what we are doing in concluding ſuch a treaty, or what we 
gain by it. 


A caſe which we have not ſpoken of is this: Three powers Two ef the 
have entered into a treaty of defenſive alliance: two of them pa- ties in 


quarrel, and make war on each other :—how is the third to act? 
The treaty does not bind him to aſſiſt either the one or the other. 
For it would be abſurd to ſay that he has promiſed his aſſiſtance 
to each againſt the other, or to one of the two in prejudice of 
the other. The only obligation, therefore, which the treaty im- 
poſes on him, is, to endeavour, by the interpoſition of his good 
olfices, to eſlect a reconciliation between his allies : and it his 
mediation proves unſucceſsful, he remains at liberty to aſliſt the 
party who appears to have juſtice on his hide. 

To refuſe an ally the ſuccours dus to him, without having any 
juſt cauſe to allege for ſuch refuſal, is doing him an injury, 
ſince it is a violation of the perfect right which we gave him by 


an altiance 
com.ny to a 


u pt urges 


& 94, 
Reſuſal of 


theſuccouts 


due in vir- 


a formal 3 I _ of evident caſes, it being then only tue of an 


that the rig 
with each party to judge what he is able to do (5 92): but he is 
to judge maturely and impartially, and to act with candor. And 
as it is an obligation naturally incumbent on us, to repair any da- 
mage cauſed by our fault, and eſpecially by our injuſtice, we are 
bound to indemnify an ally for all the loſſes he may have ſuſtained 
in conſequence of our unjuſt refuſal, How much eircuruſpection 
therefore is to be uſed in forming engagements, which we can- 


not refuſe to fulfil without material injury to our affairs or our 
Y 4 honour, 


it is perſect; for, in thoſe of a doubtful nature, it reſts alliance. 
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honour, and which, on the other hand, if complied with, may 
be productive of the moſt ſerious conſequences ! 


$ 95 An engagement which may draw us into a war is of great mo- 
The ene- * . : 
my s aſloci· ment: in it, the very exiſtence of the ſtate is at ſtake. He who in 
ates. an alliance promiſes a ſubſidy or a body of auxiliaries, ſometimes 


lamitics. The nation againſt whom he furniſhes aſliſtance will 
look upon him as her enemy; and ſhould her arms prove ſucceſs. 
ful, ſhe will carry the war into his country. But it remains to be 
determined whether ſhe can do this with juſtice, and on what oc- 
cations. Some authors“ decide in general, that whoever joins 
our enemy, or aſliſts him againſt us with money, troops, or in 
any other manner whatever, becomes thereby our enemy, and 
gives us a right to make war againſt him: a cruel deciſion, and 
highly inimical to the peace of nations ! It cannot be ſupported 
by principles; and happily the practice of Europe ſtands in op- 
poſition to it. 

It is true, indeed, that every aſſociate of my enemy is himſelf 
my enemy. It is of little conſequence whether any one makes 
war on me directly, and in his own name, or under the auſpices 
of another. Whatever rights war gives me againſt my principal 
enemy, the like it gives me againſt all his aſſociates: for I derive 
thoſe rights ſrom the right to ſecurity, from the care of my own 
defence ; and I am equally attacked by the one and the other 
party. But the queſtion is, to know whom I may lawfully ac- 
count my enemy's aſſociates, united againſt me in war. 

96. Firſt, in that claſs I ſhall rank all thoſe who are really united 
Thoſe who jn a warlike aſſociation with my enemy, and who make a com- 


Wake mon cauſe with him, though it is only in the name of that prin- 


common 4 . . . 
cauſe with Cipal enemy that the war is carried on. There is no need of 


the enemy, proving this. In the ordinary and open warlike affociations, the 
are hisal0- war is carried on in the name of all the allies, who are all equally 
enemies (F 80). 

6 99. In the ſecond place, I account as aſſociates of my enemy, thoſe 
and thoſe who afſiſt him in his war without being obliged to it by any 
org _ treaty. Since they freely and — declare againſt me, 
ont being they, of their own accord, chuſe to become my enemies. If 
obliged to they go no farther than furniſhing a determined ſuccour, allowing 
it by trea - ſome troops to be raiſed, or advancing money,—and, in other re— 
oa ſpects, preſerve towards me the accuſtomed relations of fricnd- 

ſhip or neutrality,—-I may overlook that ground of complaint; 
but {till I have a right to call them to account for it. This pru- 
dent caution, of not always coming to an open rupture with 
thoſe who give ſuch aſſiſtance to our enemy, that we may not 
force them to join him with all their ſtrength, this forbearance, 
I fay, has gradually introduced the cuſtom of not looking on ſuch 
aſſiſtance as an act of hoſtility, eſpecially when it conſiſts only in 


* Sce Wolf, Jus Gentium, $$ 730 and 736, 
the 
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the permiſſion to enliſt volunteers. How often have the Switzers 

nted levies to France, at the fame time that they refuſed ſuch 
an indulgence to the houſe of Auſtria, though both powers were 
in alliance with them! How often have they allowed one 
prince to levy troops in their country, and refuſed the ſame per- 
miſſion to his enemy, when they were not in alliance with either! 
They granted or denied that favour according as they judged it 
moſt expedient for themſelves; and no power has ever dared to 
attack them on that account. But if prudence difſuades us from 
making uſe of all our right, it does not thereby detlroy that 
right. A cautious nation chuſes rather to overlook certain points 
than unneceſſarily to increaſe the number of her enemies. 

Thirdly, thoſe who, being united with my enemy by an offen- 
five alliance, actively aſſiſt him in the war which he declares 
againſt me,—thoſe, I ſay, concur in the injury intended againſt 
me. They ſhew themſelves my enemies, and I have a right to 
treat them as ſuch. Accordingly the Switzers, whoſe example we 
have above quoted, ſeldom grant troops except for defenſive war. 
To thoſe in the ſervice of France, it has ever been a ſtanding order 
from their ſovereigns, not to carry arms againſt the empire, or 
againſt the ſtates of the houſe of Auſtria in Germany. In 1644, 
the captains of the Neufchatel regiment of Guy, on information 
that they were deſtined to ſerve under marſhal 'Turenne in Ger- 
many, declared that they would rather die than diſobey their ſove- 
reign, and violate the alliances of the Helvetic body. Since 
France has been miſtreſs of Alſace, the Switzers who ſerve in 
her armies, never paſs the Rhine to attack the empire. The gal- 
lant Daxelhoffer, captain of a Berne company in the French ſer- 
vice, conſiſting of 200 men, and of which his four fons formed 
the firſt rank, ſeeing the general would oblige him to pals the 
Rhine, broke his eſpontoon, and marched back with his company 
to Berne. - 

Even a defenſive alliance made expreſsly againſt me, or (which 
amounts to the ſame thing) concluded with my enemy during 
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or who are 
in an offen- 
ſive alliance 
with him. 


F 99+ 
ow a de- 
ſenſive alli» 


the war, or on the certain proſpect of its ſpecdy declaration, is ance aſſoci 
an act of aſſociation againſt me; and if followed by effects, I ates with 


may look on the party who has contracted it, as my enemy. The 
caſe is here preciſely the ſame as that of a nation aſſiſting my 
enemy without being under any obligation to do ſo, and chuſing 
of her own accord to become my enemy. (See 5 97.) 


A defenſive alliance, though of a general nature, and made 5 


the enemy, 


1080. 


before any appearance of the preſent war, produces alſo the ſame gfe, 


effect, if it ſlipulates the aſſiſtance of the whole ſtrength of the 
allies: for in this caſe it is a real league or warlike affociation ; 
and, beſides, it were abſurd that I ſhould be debarred from mak- 
ing war on a nation who oppoſes me with all her might, and thus 
exhauſting the ſource of thoſe ſuccours with which the fu: niſhes 
my enemy. In what light am I to conſider an auxiliary who 
comes to make war on me at the head of all his forces? It 


would be mockery on his part, to pretend that he is not my 
enemy. 
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enemy. What more could he do, were he openly to declare him. 
ſelf ſuch ? He ſhews no tenderneſs for me on the occaſion: he 
only wiſhes that a tender regard ſhould be paid to himſelf. And 
ſhall I ſuffer him to preſerve his provinces in peace, and ſecure 
from all danger, whilſt he is doing me all the miſchief in his 
power? No! the law of nature, the law of nations, obliges u. 
to be juſt, but does not condemn us to be dupes. 

9 01. But if a defenſive alliance has not been made againſt me in 
In what particular, nor concluded at the time when I was openly prepar- 
— — ing for war, or had already begun it,—and if the allies have only 
the ſame ſtipulated in it, that each of them thall furniſh a {tated ſuccour 
effect. to him who ſhall be attacked, I cannot require that they ſhould 

neglect to fulfil a ſolemn treaty, which they had an unqueſtion— 
able right to conclude without any injury to me. In furniſhing 
my enemy with aſſiſtance, they only acquit themſelves of a debt: 
they do me no wrong in diſcharging it; and conſequently they 
afford me no juſt grounds for making war on them (S 26). Nei- 
ther can I ſay that my ſafety obliges me to attack them; for J 
ſhould thereby only increaſe the number of my enemies, and, in- 
ſtead of a ſlender ſuccour which they furniſh againſt me, ſhould 
draw on myſelf the whole power of thoſe nations. It is, there- 
fore, only the troops which they ſend as auxiliaries, that I am to 
conſider as enemies. Theſe are actually united with my enemies, 
and fighting againſt me. 

The contrary principles would tend to multiply wars, and 
ſpread them beyond all bounds, to the common ruin of nations. 

It is happy for — that, in this inſtance, the eſtabliſhed cut- 
tom is in accord with the true principles. A prince ſeldom pre- 
ſumes to complain of a nation's contributing to the defence of 
her ally by furniſhing him with ſuccours which were promiſed in 
former treaties, — in treatics that were not made againſt that 
prince in particular. In the laſt war, the United Provinces long 
continued to ſupply the queen of Hungary with ſubſidies, and 
even with troops; and France never complained of theſe pro- 
ceedings till thoſe troops marched into Alſace to attack the 
French frontier. Switzerland, in virtue of her alliance with 
France, furniſhes that crown with numerous bodies of troops, 
and, nevertheleſs, lives in peace with all Europe. 

There is one caſe, however, which might form an exception to 
the general rule: it is that of a defenſive war which is evidently 
unjuſt. For in ſuch caſe there no longer exiſts any obligation to 
afliſ an ally (IQ 86, 87, 89). If you undertake to do it without 
necellity, and in violation of your duty, you doan injury to the 
enemy, and declare againſt him out of mere wantonnels. But 

this is a caſe that very rarely occurs between nations. There are 
few defenſive wars without at leaſt ſome apparent reaſon to wat- 
rant their juſtice or neceſſity. Now, on any dubious occaſion, 
each ſtate 1s ſole judge of the juſtice of her own cauſe; and the 
preſumption is in favour of your ally (4 85). Beſides, it belongs 
to you alone to determine what conduct on your part will be 

\ conformable 


B. III. Ch. VI. THE ENEMY'S ALLIES, &c. 


conformable to your duties and to your engagements z and conſe- 
quently nothing leſs than the meſt palpable evidence can autho- 
riſe the enemy of your ally to charge you with ſupporting an 
unjuſt war, contrary to the conviction of your own conſcience. 
In fine, the voluntary law of nations ordains, that, in every caſe 
ſuſceptible of doubt, the arms of both parties ſhali, with regard 
to external effects, be accounted equally lawful (F 40). 
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The real aſſociates of my enemy being my enemies, I have  $ 102. 


againſt them the ſame rights as againſt the principal enemy p. 


ether it 


necceſla- 


(905). And as their own conduct proclaims them my enemies, ry to de- 
and they take up arms againſt me in the firſt inſtance, I may clare war 


make war on them without any declaration; the war being ſufh- 
ciently declared by their own act. This is eſpecially the caſe of 
thoſe who in any manner whatever concur to make an offenſive 
war againſt me; and it is likewiſe the caſe of all thoſe whom we 
have mentioned in 8 96, 97, 98, 99, 100. 

But it is not thus with thoſe nations which aſſiſt my enemy in 
a defenſive war: I cannot conſider them as his aſſociates (F 101). 
If I am entitled to complain of their furniſhing him with ſuc- 
cours, this is a new ground of quarrel between me and them. I 
may expoſtulate with them, and, on not receiving ſatisfaction, 
proſecute my right, and make war on them. But in this caſe 
there muſt be a previous declaration (F 51). The example of 
Manlius, who made war on the Galatians for having ſupplied 
Antiochus with troops, is not a caſe in point. Grotius“ cenſures 
the Roman general for having begun that war without a decla- 
ration. The Galatians, in furniſhing troops for an offenſive war 
againſt the Romans, had declared themſelves enemies to Rome. 
It would appear, indeed, that, on peace being concluded with 
Antiochus, Manlius ought to have waited for orders from Rome 
before he attacked the Galatians; and then, if that expedition 
was conſidered as a freſh war, he ſhould have not only iſſued a 
declaration, but alſo made a demand of ſatisfaction, previous to 
the commencement of hoſtilities (Y 51). But the treaty with 
the king of Syria had not yet received its conſummation: and it 
concerned that monarch alone, without making any mention of 
his adherents. Therefore Manlius undertook the expedition 
againſt the Galatians, as a conſequence or a remnant of the war 
with Antiochus. This is what he himſelf very well obſerved in his 
ſpeech to the ſenate t; and he even added, that his firſt meaſure 
was to try whether he could bring the Galatians to reaſonable 
terms. Grotius more appoſitely quotes the example of Ulyſles and 
his followers, —blaming them for having, without any declaration 
of war, attacked the Ciconians, who had ſent ſuccours to 
Priam during the ſiege of Troy 3. 


De jure Belli et Pacis, lib. iii. cap. iii. 5 10. 
* Livy, lib, gzzviti, 4 Grotius, ubi ſupra, not. 3. 


againſt the 
enemy's aſ· 
ſociates. 
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CHAP. VII. 


| 
Of Neutrality—ard the Paſſage of Traps through a Neutral 
Country. 


HE. Angry EUTRAL nations are thoſe who, in time of war, do not 
3 take any part in the conteſt, but remain common friends 
to both parties, without favouring the arms of the one to the 
prejudice of the other. Here we are to conſider the obligations 
and rights flowing from neutrality. 
$ 104. In order rightly to underſtand this queſtion, we muſt avoid 
Conduct to . 1 . 
be obſerve COnfounding what may lawfully be done by a nation that is free 
by a neutral from all engagements, with what ſhe may do if ſhe expects to 
nation. be treated as perfectly neutral in a war. As long as a neutral 
nation wiſhes ſecurely to enjoy the advantages of her neutrality, 
ſhe muſt in ali things ſhew a ſtrict impartiality towards the bel- 
ligerent powers: for, ſhould the favour one of the parties to the 
rejudice of the other, ſhe cannot complain of being treated by 
him as an adherent and confederate of his enemy. Her neutra- 
lity would be a fraudulent neutrality, of which no nation will 
conſent to be the dupe. It is ſometimes ſuffered to pats unno- 
ticed, mercly for want of ability to reſent it; we chuſe to con- 
nive at it, rather than excite a more powerful oppoſition againſt 
us. But the preſent queſtion is, to determine what may lau- 
fully be done, not what prudence may dictate according to cir- 
cumſtances. Let us therefore examine, in what conſiſts that im- 
partiality which a neutral nation ought to obſerve. 

It ſolely relates to war, and includes two articles,-—1. To 
give no aſſiſtance when there is no obligation to give it, —nor 
voluntarily to furniſh troops, arms, ammunition, or any thing of 
direct uſe in war. I do not ſay to give aſſiſtance equally,” but 
“ to give no aſſiſtance:“ for it would be abſurd that a ſtate 
ſhould at one and the ſame time aſſiſt two nations at war with 
each other; and beſides it would be impoſſible to do it with equa- 
lity. The ſame things, the like number of troops, the like quan- 
tity of arms, of ſtores, &c. furniſhed in diñerent circumſtances, 
are no longer equivalent ſuccours. 2. In whateyer docs not re- 
late to war, a neutral and impartial nation muſt not reſuſe to one 
of the parties, on account of his preſent quarrel, what ſhe 
grants to the other. This does not deprive her of the liberty to 
make the advantage of the ſtate ſtill ſerve as her rule of conduct 
in her negotiations, her friendly conneCtions, and her commerce. 
When this reaſon induces her to give preferences in things 
which are ever at the free diſpoſal of * poſſeſſor, ſhe only 
makes uſe of her right, and is not chargeable with partiality. 
But to refuſe any of thoſe things to one of the 3 

ecaule 


ö 
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perfect obligation contracted by an alliance. The enemy of 
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becauſe he is at war with the other, and becauſe ſhe wiſhes to 
favour the latter, would be departing from the line of ſtrict neu- 
trality. | | 
12 ſaid that a neutral ſtate ought to give no aſſiſtance to & 105. 
either of the parties, when © under no obligation to give it.“ An ally | 
This reſtriction is neceſſary. We have already ſeen that when a che fuccaur 
ſovereign furniſhes the moderate ſuccour due in virtue of a for- due from 
mer defenſive alliance, he does not become an aflociate in the bim, and 
war (F 101). He may therefore fulfil his engagement, and yet gc“! 
obſerve a {triCt neutrality. Of this Europe affords frequent in- 
ſtances. 
When a war breaks out between two nations, all other ſtates $ 106. 
that are not bound by treaties, are free to remain neuter; and if Right of 
ö . # remaining 
cicher of the belligerent powers attempted to force them to a ,yer. 
junction with him, he would do them aa injury, inaſmuch as he 
would be guilty of an infringement on their independency in a 
very eſſential point. To themſelves alone it belongs to deter- 
mine whether any reaſon exiſts to induce them to join in the 
conteſt: and there are two points which claim their conſidera- 
tion, —1. The juſtice of the cauſe. If that be evident, injuſtice 
is not to be countenanced : on the contrary, it is generous and 
praiſeworthy to ſuccour oppreſſed innocence, when we poſſeſs 
the ability. If the cafe be dubious, the other nations may ſuſ- 
pend their judgment, and not engage in a foreign quarrel. 
2, When convinced which party has juitice on his fide, they 
have ſtill to conſider whether it be for the advantage of the ſtate 
to concern themſelves in this affair, and to embark in the 
war. 
A nation making war, or preparing to make it, often propoſes , $ 197. - 
a treaty of neutrality to a ſtate of which the entertains ſulpici- — 
ons. i is prudent to learn betimes what the has to expect, and 
not run the riſk of a neighbour's ſuddenly joining with the 
enemy in the heat of the war. In every caſe where neutrality 
is allowable, it is alſo lawful to bind ourſelves to it by treaty. 
Sometimes even neceſſity renders this juſtifiable. Thus, al- 
though it be the duty of all nations to aſſiſt oppreſſed innocence 
(Book II. F 4), yet, if an unjuſt conqueror, ready to invade his 
neighbour's poſſethons, makes me an oiter of neutrality when he 
is able to cruſh me, what can I do better than to accept it? I 
yield to neceſſity; and my inability diſcharges me froin a natural 
obligation. The fame inability would even excuſe me from a 


my ally threatens me with a vaſt ſuperiority of force : my fate 
is in his hand: he requires me to renounce the liberty of fur- 
niſhing any aſſiſtance againit him. Neceſſity, and the care of my 
own 2 abſolve me from my engagements. Thus it was 
that Louis the Fourteenth compelled Victor Amadeus duke of 
Savoy to quit the party of the allies. But then the neceſſity 
muſt be very urgent. Ie is only the cowardly or the pertidious 


who avail themſelves of the lighteſt grounds of alarm, to —_ 
s eir 
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their promiſes and deſert their duty. In the late war, the kin 
of Poland, elector of Saxony, and the king of Sardinia, firmly 
held out againſt the unfortunate courſe of events, and, to their 
great honour, could not be brought to treat without the concur. 
rence of their allies. p 
4 2 1 Another reaſon renders theſe treaties of neutrality uſeful, and 
reaſun ſor even neceſſary. A nation that wiſhes to ſecure her own peace, 
making when the flames of war are kindling in her neighbourhood, can- 
_ trez- not more ſucceſsfully attain that object than by concluding trea- 
ties with both parties, expreſsly agreeing what each may do 
or require in virtue of the neutrality. This is a ſure mode to 
preſerve herſelf in peace, and to obviate all diſputes and cavils. 
b $ boy. Without ſuch treaties, it is to be feared that diſputes will of- 
of the rules ten ariſe reſpecting what neutrality does or does not allow. This 
of neutra- ſubject preſents many queſtions which authors have diſcuſſed 
lity. with great heat, and which have given riſe to the moſt dangerous 
quarrels between nations. Yet the law of nature and of nations 
has its invariable principles, and affords rules on this head, as 
well as on the others. Some things alſo have grown into cuſtom 
among civiliſed nations, and are to be conformed to by thoſe who 
would not incur the reproach of unjuſtly breaking the peace“. 
As to the rules of the natural law of nations, they reſult from a 
juſt combination of the laws of war, with the liberty, the ſafety, 
the advantages, the commerce, and the other rights of neutral 
nations, It is on this principle that we ſhall lay down the fol- 
lowing rules. 
* $ 170, Firlt, No act on the part of a nation, which falls within the 
— exerciſe of her rights, and is done ſolely with a view to her own 
lowed, mo. good, without partiality, without a deſign of favouring one power 
— lent; to the prejudice of another, — no act of that kind, I ſay, can in 
kind of general be conſidered as contrary to neutrality; nor does it be- 
things ſold, come ſuch, except on particular occaſions when it cannot take 
— place without injury to one of the parties, who has then a parti- 
veutralty, eular right to oppoſe it. Thus, the beſieger has a right to prohi- 
bit acceſs to the place beſieged (See F 11) in the ſequel). Ex- 
cept in caſes of this nature, ſhall the quarrels of others deprive 
me of the free exerciſe of my rights in the purſuit of meaſures 
which I judge advantageous to my people ? Therefore, when it 
is the cuſtom of a nation, for the purpoſe of employing and 
— her ſubjects, to permit levies of troops in favour of 2 
particular power to whom ſhe thinks proper to intruſt them,. — 
the enemy of that power cannot look upon ſuch permiſſions as 
acts of hoſtility, unleſs they are given with a view to the inva- 


fion of his territories, or the ſupport of an odious and evidently 


The following is an inſtance.—It was determined by the Dutch, that, on 2 
veſſel's entering a neutral port after having taken an the enemies of her na- 
tion prĩſoners on the high ſcas, ſhe ſhould be obliged to ſet thoſe priſoners at li- 
derty, becauſe they were then fallen into the power of a nation that was in neu- 
trality with the belligerent parties. The ſame rule had been obſerved by England 
in the war between Spain and zhe United Provinees 


unjult 
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unjuſt cauſe. He cannot even demand, as matter of right, that the 
like favour be granted to him,—becauſe that nation may have 
reaſons for refuſing him, which do not hold good with regard to 
his adverſary; and it belongs to that nation alone to judge of 
what beſt ſuits her circumſtances. The Switzers, as we have 
already obſerved, grant levies of troops to whom they pleaſe z 
and no power has hitherto thought fit to quarrel with them on 
that head. It muſt, however, be owned, that, if thoſe levies 
were conſiderable, and conſtituted the principal ſtrength of m 
enemy, while, without any ſubſtantial reaſon being alleged, 
were abſolutely refuſed all levies whatever,—l ſhould have juſt 
cauſe to conſider that nation as leagued with my enemy; and, in 
this caſe, the care of my own ſafety would authoriſe me to treat 
her as ſuch. 
The caſe is the ſame with reſpect to money which a nation may 
haye been accuſtomed to lend out at intereſt. If the ſovereign or 
his ſubjeAs lend money to my enemy on that footing, and refuſe 
ir to me becauſe they have not the ſame confidence in me, this is 
no breach of neutrality. They lodge their property where they 
think it ſafeſt, If ſuch preference be not founded on good reaſons, 
I may impute it to ill-will againſt me, or to a predilection for my 
enemy. Yet if I ſhould make it a pretence for declaring war, 
both the true principles of the law of nations, and the general 
cultom happily eſtabliſhed in Europe, would join in condemning 
me. While it appears that this nation lends out her money 
purely for the ſake of gaining an intereſt upon it, the is at liberty 
to diſpoſe of it according to her own diſcretion ; and I have no 
right to complain. 
But if the loan were evidently granted for the purpoſe of 
enabling an enemy to attack me, this would be concurring in the 
war againſt me. 
If the troops, above alluded to, were furniſhed to my enemy 
by the ſtate herſelf, and at her own expenſe, or the money in 
like manner lent by the ſtate, without intereſt, it would no 
longer be a doubtful queſtion whether ſuch aſſiſtance were in- 
compatible with neutrality. ; 
Further, it may be athrmed on the ſame principles, that if 2 
nation trades in arms, timber for ſhip- building, veſſels, and war- 
like ſtores, I cannot take it amiſs that ſhe fells ſuch things to 
my enemy, provided ſhe does not refuſe to ſell them to me alſo 
at a reaſonable price. She carries on her trade without any 
deſign to injure me; and by continuing it in the fame manner as 
if I were not engaged in war, ſhe gives me no juſt cauſe of 
n ſuppoſed th $ 101 
n what I have ſaid above, it is ſuppoſed that my enemy goes - 
himſelf to a neutral country to eas. purchaſes. Let us now 8 
diſcuſs another caſe, that of neutral nations reſorting to my ene- tions with 
my's country for commercial purpoſes. It is certain, that, as they _ _— 
have no part in my quarrel, they are under no obligation to re- . 
nounce their commerce ſor the ſake of avoiding to ſupply my 
enemy 
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it. Neutral nations ſhould enjoy perfe 
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enemy wich the means of carrying on the war againſt me. 
Should they affect to refuſe ſelling me a ſingle article, while at 
the ſame time they take pains to _— an abundant ſupply to 
my enemy, with an evident intention to favour him,—ſuch partial 
conduct would exclude them from the neutrality they enjoyed, 
But if they only continue their cuitomary trade, they do not 
thereby declare themſelves againſt my intereſt; they only exer- 
ciſe a right which they are under no obligation of ſacrificing 
to me. 

On the other hand, whenever I am at war with a nation, both 
my ſafety and welfare prompt me to deprive her, as far as poſſi- 
ble, of every thing which may enable her to reſiſt or injure me, 
Jn this inſtance, the law of neceſſity exerts its full force, If 
that law warrants me, on occaſion, to ſeize what belongs to other 
2 will it not likewiſe warrant me to intercept every thing 

longing to war, which neutral nations are carrying to my 
enemy? Even if I ſhould, by taking ſuch meaſure, render all 
thoſe neutral nations my enemies, I Fad better run that hazard 
than ſuffer him who is actually at war with me, thus freely to 
receive ſupplies, and collect additional ſtrength to oppoſe me. It is 
therefore very proper, and perfectly conformable to the law of 
nations (which diſapproves of multiplying the cauſes of war), 
not to conſider thoſe ſeizures of the goods of neutral nations as 
acts of hoſtility. 

When I have notified to them my declaration of war againſt 
ſuch or ſuch a nation, if they will afterwards expoſe — 
to riſk in ſupplying her with things which ſerve to carry on war, 
they will have no reaſon to complain if their goods fall into m 
poſſeſſion; and I, on the other hand, do not declare war again 
them for having attempted to convey ſuch goods. They ſuffer 
indeed by a war in which they have no concern ; but they ſuffer 
accidentally. I do not oppole their right: I only exert my 
own; and if our rights claſh with and reciprocally injure 
other, that circumſtance is the effect of inevitable neceſſity. Such 
colliſions daily happen in war. When, in purſuance of my rights, 
I exhauſt a country from which you derived your ſubſiſtence,— 
when I beſiege a city with which you carried on a profitable 
trade, —I doubtleſs injure you; I ſubject you to loſſes and in- 
conveniences; but it is without any deſign of hurting you. [ 
only make uſe of my rights, and conſequently do you no in- 
juſtice. ha; 

: But that limits may be ſet to theſe inconveniences, and that 
the commerce of neutral nations may ſubſiſt in as great a degree 
of freedom as is conſiſtent with the laws of war, there are cer- 
tain rules to be obſerved, on which Europe ſeems to be generally 
agreed. 
© The firſt is, carefully to diſtinguiſh ordinary goods which have 
no relation to war, from thoſe that are peculiarly ſubſervient to 
& liberty to trade in the 
former ; the belligerent powers cannot with any reaſon refuſe 
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it, or prevent the importation of ſuch goods into the enemy's 
country: the care of their own ſafety, the neceſſity of ſelf-de- 
fence, does not authoriſe them to do it, fince thoſe things 
will not render the enemy more formidable. An attempt to 
interrupt or put a ſtop to this trade would be a violation of the 
rights of neutral nations, a flagrant injury to them ; neceſſity, 
as we have above obſerved, being the only reaſon which can 
authoriſe any reſtraint on their trade and navigation to the ports 
of the enemy. England and the United Provinces having 
agreed, in the treaty of Whitehall, ſigned on the 22d of Auguſt, 
1689, to notify to all ſtates not at war with France, that they 
would attack every ſhip bound to or coming from any port of 
that kingdom, and that they before-hand declared every ſuch 
ſhip to be a lawful prize, — Sweden and Denmark, from whom 
ſome ſhips had been taken, entered into a counter-treaty on the 
17th of March, 1693, for the purpoſe of maintaining their 
rights and procuring juſt ſatisfaction. And the two maritime 
powers, being convinced that the complaints of the two crowns 
were well founded, did them juſtice *. | 

Commodities particularly uſeful in war, and the importation 
of which to an enemy is prohibited, are called contraband goods. 
Such are arms, ammunition, timber for ſhip-building, every kind 
of naval ſtores, horſes, and even proviſions, in certain junctures, 
when we have hopes of reducing the enemy by famine f. 
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But in order to hinder the tranſportation of contraband goods 8 113. 
to an enemy, are we only to ſtop and ſeize them, paying the Whether 


value to the owner,—or have we a right to confiſcate them ? 


ſuch goods 
may be 


Barely to ſtop thoſe goods would in general prove an ineffectual coufilcated. 


mode, eſpecially at ſea, where there is no poſſibility of entirely 
cutting off all acceſs to the enemy's harbours. Recourſe is 
therefore had to the expedient of confiſcating all contraband 


, _ other inſtances in Grotius, de Jure Belli et Pacis, lib, iii. cap. i. $ 5, 

nat. 6. . 
F The Penſionary De Witt, in a letter of January 14, 1644, acknowledges that 
it would be contrary to the law of nations to prevent ncutrals from carrying corn 
to an enemy's country: but he ſays that we may lawſully prevent them from ſup- 
plying the enemy with cordage and other materials for the rigging and equipment 
of ſhips of war. 

In 1597, queen Elizabeth would not allow the Poles and Danes to furniſh Spain 
with proviſions, much Jeſs with arms,—alleging that “ according to the rules of 
* War, it is lawful to reduce an enemy even by famine, with the view of obliging 
him to ſue for peace.” The United Provinces, finding it neceſſary to obſerve a 
greater degree of circumſpection, did not prevent neutral nations from carrying 
on every kind of commerce with Spain, It is true, indeed, that, while their own 
lubjefts ſold both arms and proviſions to the Spaniards, they could not with pro- 
priety have attempted to forbid neutral nations to carry on a ſimilar trade. (Gro- 
uus, Hiſt. of the Diſturbances in the Low. Countries, book vi.) Nevertheleſs, 
in 1646, the United Provinces publiſhed an edict prehibiting their own ſubjects in 
general, and even neutral nations, to carry either proviſions or any other mer- 
chandiſe to Spain, becauſe the Spaniards, “after having, under the appe rance 
* of commerce, allured foreign veſſels to their ports, detained them, and made 
2 aſe of them as ſhips of war.” And for this reaſon the ſame edi& declared that 
© the confederates, when blocking up their enemies“ ports, would ſeize upon 

every vellel they ſaw ſtcering towards thoſe places,” Ibid. Look xv. p. 372. 

£ 
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goods that we can ſeize. on, in order that the fear of loſs may 
operate as a check on the avidity of gain, and deter the mer. 
chants of neutral countries from ſupplying the enemy with ſuch 
commodities. And indeed it is an object of ſuch high impor- 
tance to a nation at war to prevent, as Be as poſlible, the enemy's 
being ſupplied with ſuch articles as will add to his ſtrength and 
render him more dangerous, that neceſſity and the care of her 
own welfare and ſafety authoriſe her to take effectual methods 
for that purpoſe, and to declare that all commodities of that na- 
ture, deſtined for the enemy, {hall be conſidered as lawful prize, 
On this account ſhe notifies to the neutral ſtates her declaration 
of war (§ 63); whereupon, the latter uſually give orders to their 
ſubjects to refrain from all contraband commerce with the na- 
tions at war, declaring that if they are captured in carrying on 
ſuch trade, the ſovereign will not protect them. This rule is 
the point where the general cuſtom of Europe ſeems at preſent 
fixed, after a number of variations, as will appear from the note 
of Grotius which we have juſt quoted, and particularly from the 
ordinances of the kings of France, in the years 1543 and 1584, 
which only allow the French to ſeize contraband: goods, and to 
keep them on paying the value. The modern uſage is certainly 
the moſt agreeable to the mutual duties of nations, and the beſt 
calculated to reconcile their reſpeCtive rights. The nation at 
war is highly intereſted in depriving the enemy of all foreign 
aſſiſtance; and this circumſtance gives her a right to conſider all 
thoſe, if not abſolutely as encmiés, at leaſt as people that feel 
very little ſcruple to injure her, who carry to her enemy the 
articles of which he ſtands in need for the ſupport of the war: 
ſhe therefore puniſhes them by the confiſcation of their goods. 
Should their ſovereign undertake to protect them, ſuch conduct 
would be tantamount to his ſurniſhing the enemy with thoſe 
fuccours himſelf :—a meaſure which were undoubtedly incon- 
ſiſtent with neutrality. When a nation, without any other mo- 
tive than the proſpect of gain, is employed in ſtrengthening my 
enemy, and regardleſs of the irreparable evil which ſhe may 
thereby entail upon me *, ſhe is certainly not my friend, and 
gives me a right to conſider and treat her as an aſſociate of my 
enemy. In order, therefore, to avoid perpetual ſubjects of com- 
plaint and rupture, it has, in perfect conformity to ſound prin- 
ciples, been agreed that the belligerent powers may ſeize and 
conhicate all contraband goods which neutral perſons ſhal! at- 
tempt to carry to their enemy, without any complaint from the 
ſovereign of thoſe merchants; as, on the other hand, the power 
at war does not impute to the neutral ſovereigns theſe practices 
of their ſubjects. Care is even taken to ſettle every particular of 
this kind in treatics of commerce and navigation. 


* In our time the king of Spain prohibited all Hamburg ſhips from ent*r- 
ing his harbours, becauſe that city had engaged to furniſh the Algerines with 
tary ſtores ; and thus he obliged the Hamburgers co cancel their treaty with 

Barbarians, We 
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We cannot prevent the conveyance of contraband goods, with- 
out ſearching neutral veſſels that we meet at ſea : we have there- 


fore a right to ſearch them. Some powerful nations have in- ſkips. 


deed, at different times, refuſed to ſubmit to this ſearch. “ After 
« the peace of Vervins, queen Elizabeth, continuing the war 
« againſt Spain, requeſted permiſſion of the king of France to 
« cauſe all French ſhips bound for Spain to be ſearched, in 
« order to diſcover whether they ſecretly carried any military 
« ſtores to that country : but this was refuſed, as an injury to 
« trade, and a favourable occaſion for pillage *.”” At preſent a 
neutral ſhip refuſing to be ſearched, would from that proceeding 
alone be condemned as a lawful prize. But to avoid inconve- 
niences, oppreſſion, and every other abuſe, the manner of the 
ſearch is ſettled in the treaties of navigation and commerce. It 
is the eſtabliſhed cuſtom at preſent to give full credit to the cer- 
tificates, bills of lading, &c. produced by the maſter of the ſhip, 
unleſs any fraud appear in them, or there be good reaſons for 
ſuſpecting it. 


If we find an enemy's effects on board a neutral ſhip, we M 
ſeize them by the rights of war: but we are naturally bound to property on 


pay the freight to the maſter of the veſſel, who is not to ſuffer 
by ſuch ſeizure f. 

The effects of neutrals, found in an enemy's ſhip, are to be 
reſtored to the owners, againſt whom there is no right of confiſ- 
cation, —but without any allowance for detainder, decay, &c. 


The loſs ſuſtained by the neutrals on this occaſion is an accident enemy's 
to which they expoſed themſelves by embarking their property ®ip- 


in an enemy's ſhip ; and the captor, in exerciſing the rights of 
war, is not reſponſible for the accidents which may thence reſult, 
any more than if his cannon kills a neutral paſſenger who hap- 


pens unfortunately to be on board an enemy's veſſel. 


Hitherto we have conſidered the commerce of neutral nations 
with the territories of the enemy in general. There is a parii- 


cular caſe in which the rights of war extend ſtill farther. Al! towa. 


commerce with a beſieged town is abſolutely prohibited. If 1 
lay Gege to a place, or even ſimply blockade it, I have a right to 
hinder any one from entering, and to treat as an enemy whoever 
attempts to enter the place, or carry any thing to the betieged, 
without my leave; for he oppoſes my undertaking, and may 


contribute to the miſcarriage of it, and thus involve me in all 


* Grotins, ubi ſupra. 

f * I have obtained“ /faid the ambaſſ:dor Boree), in 2 let*e* to the Grard Pen- 
ſonary De Witt) „the abrogation of that pretended French Jaw, that comics” pro 
” perty involves in confiſcation the property 1 lo that, it henceturward any 
effects belonging tu the enemies of France be found i a free Dutch veſſel, thoſe 
effects alone ſhall be table to confiication ; and the veſlel ſhall he releafed, to- 
* gether with all the other property on board. But I find it mpoſũble to obtain 
* the object cf the twenty-tourth article of my inſtructions, which ys hat te 
« immunity of the veſſel Dall extend to the cargo, even if enemies pre perl. De Witt's 
Letters and Negotiations, vol. i, p. 50. Such a law as the latter would be 
more natural thau the former, | 

= ©" the 
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the misfortunes of an unſucceſsful war. King Demetrius han 
up the maſter and pilot of a veſſel carrying proviſions to Athens 
at a time when he was on the point of reducing that city by fa« 
mine *. In the long and bloody war carried on by the United 
Provinces againſt Spain for the recovery of their liberties, they 
would not ſuffer the Engliſh to carry goods to Dunkirk, beſore 
which the Dutch fleet lay +. | 
$ 118, A neutral nation preſerves, towards both the belligerent 

1 powers, the ſeveral relations which nature has inſtituted be- 

neurrats, tween nations. She ought to ſhew herſelf ready to render them 
_ office of humanity reciprocally due from one nation to 
another: ſhe ought, in every thing not directly relating to war, 
to give them all the aſſiſtance in her power, and of which they 
may ſtand in need. Such aſſiſtance, however, muſt be given 
with impartiality ; that is to ſay, ſhe muſt not refuſe any thing 
to one of the parties on account of his being at war with the 
other (4 104). But this is no reaſon why a neutral ſtate, under 
particular connections of friendſhip and good-neighbourhood with 
one of the belligerent powers, may not, in every thing that is un- 
connected with war, grant him all thoſe preferences which are 
due to friends : much leſs does the afford any grounds of excep- 
tion to her conduct, if, in commerce, for inſtance, ſhe continues 
to allow him ſuch indulgences as have been ſtipulated in her 
treaties with him. She ought therefore, as far as the public 
welfare will permit, equally to allow the ſubjects of both parties 
to viſit her territories on buſineſs, and there to purchaſe provi- 
ſions, horſes, and, in general, every thing they ſtand in need of, 
—unleſs ſhe has, by a treaty of ncutrality, promiſed to refuſe to 
both parties ſuch articles as are uſed in war. Amidſt all the 
wars which diſturb Europe, the Switzers preſerve their territo- 
ries in a ſtate of neutrality. Every nation indiſcriminately is al- 
lowed free acceſs, for the purchaſe of proviſions if the country 
has a ſurplus, and for that of horſes, ammunition, and arms. 

$ rr. An innocent paſſage is due to all nations with whom a ſtate is 

p lage of at peace (Book II. $ 12.2); and this duty extends to troops as well 

ruaps Sa 1 : . . 

through a As to individuals, But it reſts with the ſovereign of the country 

neutral to judge whether the paſſage be innocent; and it is very difficult 

country. for that of an army to be entirely ſo. In the late wars of Italy, 
the territories of the republic of Venice, and thoſe of the pope, 
ſuſtained very great damages by the paſſage of armies, and often 
became the theatre of the war. 

BY, 4 2 Since, therefore, the paſſage of troops, and eſpecially that of a 

be aft: Whole army, is by no means a matter of indifference, he who de- 
fires to march his troops through a neutral country, mult apply 
for the ſovereign's permiſſion. To enter his territory without 
his conſent, is a violation of his rights of ſovereignty and ſupreme 
dominion, by virtue of which, that country is not to be diſpoſed 
of ſor any uſe whatever, without his expreſs or tacit permiſſion. 


* Plutarch, in Dczuct.io. + Grot:us, ubi ſupra. x 
a ow 
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Now a tacit permiſſion for the entrance of a body of troops is 

not to be preſumed, ſince their entrance may be productive of 

the molt ſerious conſequences. 9 121. 

If the neutral ſovereign has good reaſons ſor refuſing a paſſage, It may be 
he is not obliged to grant it,—the paſſage in that caſe being no A yo _ 
longer innocent. Kay 
In all doubtful caſes, we muſt ſubmit to the judgment of the 3 1. 

proprietor reſpecting the innocence of the uſe we deſire to make in what 
of things belonging to another (Book II. I 128, 130), and muſt cafe it may 
ee in his refuſal, even though we think it unjuſt. If the Ve forced. 
refuſal be evidently unjuſt, — if the uſe, and, in the caſe now 

before us, the paſſage, be unqueſtionably innocent,—a nation 

may do herſelf juſtice, and take by force what is unjuſtly denied 

toher. But we have already obſerved that it is very difhcult for 

the paſſage of an army to be abſolutely innocent, and much 

more ſo for the innocence to be very evident. So various are 

the evils it may occaſion, and the dangers that may attend it,— 

ſo complicated are they in their nature, and ſo numerous are the 
circumſtances with which they are connected, that to foreſee 

and provide for every thing, is next to impoſſible. Beſides, ſelf- 
intereſt has ſo powerful an influence on the judgments of men, 

that if he who requires the paſſage is to be the judge of its inno- 

cence, he will admit none of the reaſons brought againſt it; and 

thus a door is opened to continual quarrels and hottilities. The 
tranquillity, therefore, and the common ſafety of nations, re- 

quire that each ſhould be miſtreſs of her own territory, and at 
liberty to refuſe every foreign army an entrance, when ſhe has 
not departed from her natural liberties in that reſpect, by trea- 
ties. From this rule, however, let us except thoſe very uncom- 
mon caſes which admit of the moſt evident demonſtration that 
the paſſage required is wholly unattended with inconvenience or 
danger. If, on ſuch an occaſion, a paſſage be forced, he who 
forces it will not be ſo much blamed as the nation that has indiſ- 
creetly ſubjected herſelf to this violence. Another caſe, which 
carries its own exception on the very face of it, and admits not 
of the ſmalleſt doubt, is that of extreme neceſſity. Urgent and 
abſolute neceſſity ſuſpends all the rights of property (Book II. 
11, 123): and if the proprietor be not under the ſame 
oo of neceſlity as you, it is allowable for you, even againſt 

is will, to make uſe of what belongs to him. When, therefore, 
an army find themſelves expoſed to imminent deſtruction or 
unable to return to their own country unleſs they paſs through 
neutral territories, they have a right to paſs in ſpite of the ſove- 
reign, and to force their way, ſword in hand. But they ought 
firit to requeſt a paſſage, to offer ſecurities, and pay for whatever 
damages they may occaſion. Such was the mode purſued by 
the Greeks on their return from Aſia, under the conduct of 
Agelilays *. | 


* Plutarch's life of Agelilais, | 
23 Extreme 
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Extreme neceſſity may even authoriſe the temporary ſeizure 
of a neutral town, and the putting a garriſon therein, with a 
view to cover ourſelves from the enemy, or to prevent the exe. 
cution of his deſigns againſt that town, when the ſovereign i; 
not able to defend it. But when the danger is over, we muſt 
immediately reſtore the place, and pay all the charges, inconve. 
niences, and damages, which we have occaſioned by ſeizing it. 

$ 124. When the paſſage is not of abſolute neceſſity, the bare danger 
= _ of which attends the admiſſion of a powerful army into our terri. 
thoiſes z tory, may authoriſe us to refuſe them permiſſion to enter. We 
refulal, may have reaſon to apprehend that they will be tempted to take 

poſſeſſion of the country, or at leaſt to act as maſters while they 
are in it, and to live at diſcretion. Let it not be ſaid with 
Grotius “, that he who requires the paſſage is not to be deprived 
of his right on account of our unjuſt fears. A probable fear, 
founded on good reaſons, gives us a right to avoid whatever 
may realiſe it; and the conduct of nations affords but too jult 
grounds for the fear in queſtion. Beſides, the right of paſſage is 
not a perfect right, unleſs in a caſe of urgent neceſſity, or when 
we have the moſt perfect evidence that the paſſage is innocent. 

{ 124, But, in the preceding ſection, I ſuppoſe it impracticable to 
© + Obtain ſufficient ſecurity which ſhall leave us no cauſe to appre- 
every 1-1. hend any hoſtile attempts or violent proceedings on the part of 
ſon: ble te- thoſe who atk permiſhon to paſs. If any ſuch ſecurity can be 
cur.ty- obtained (and the ſafeſt one is, to allow them to paſs only in 

ſmall bodies, and upon delivering up their arms, as has been 

| ſometimes required +), the reaſon ariſing from fear no longer 
exiſts. But thoſe who with to paſs mould conſent to give every 
reaſonable ſecurity required of them, and conſequently ſubmit to 
paſs by diviſions and deliver up their arms, if the paſſage be de- 
nied them on any other terms. The choice of the ſecurity they 
are to give does not reſt with them. Hoſtages or a bond would 
often prove very lender ſecurities. Of what advantage will it 
be to me to hold hoſtages from one who will render himſelf 
maſter over me? And as to a bond, it is of very little avail 
againſt a prince of much ſuperior power. 

{ 125. But, is it always incumbent on us to give every ſecurity a na- 
IE tion may require, when we with to paſs through her territories ? 
c:ſlury ty An the ſirſt place we are to make a diſtinction between the dit- 
give every ferent reaſons that may exilt for our palling through the country: 
ee le- and we are next to conſider the manners of the people whole per- 
wed, . miſſion we aſk. If the paſſage be not eſſentially neceſſary, and 

can be obtained only on ſuſpicious or diſagreeable conditions, 
we muſt relinquiſh all idea of it, as in the caſe of a refuſal (& 122). 
But if neceſſity authoriſes me to paſs, the conditions on which the 
paſſage will be granted may be accepted or rejected, according to 
the manners of the people 1 am treating with, Suppoſe I am to 


# Book il. «hap. ii. & 14. note 5. 
+ By the Elcaus, and the ancient inhabitants of Colegne. See Grotius, ibid. 0 
crols 
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croſs the country of a barbarous, ſavage, and perfidious nation, 
—ſhall I leave myſelf at their diſcretion, by giving up my arms 
and cauſing my troops to march in diviſions ? No one, I pre- 
ſume, will condemn me to take ſo dangerous a ſtep. Since ne- 
ceſſity authoriſes me to paſs, a kind of new neceſſity ariſes for my 
palling in ſuch a poſture as will ſecure me from any ambuſcade 
or violence. Iwill offer every ſecurity that can be given without 
fooliſhly expoſing myſelf; and if the offer is rejected, I muſt be 
guided by neceſſity and prudence,—and, let me add. by the moſt 
icrupulous moderation, in order to avoid exceeding the bounds of 
that right which I derive from neceſhty. 
If the neutral ſtate grants or refuſes a paſſage to one of the 8 126. 
arties at war, ſhe ought in like manner to grant or refuſe it to —— to 
the other, unleſs a change of circumſlances affords her ſubſtantial — <p 
reaſons for — otherwiſe. Without ſuch reaſons, to grant to both parties 
one party what ſhe refuſes to the other, would be a partial di- #5 te the 
ſtinction, and a departure from the line of ſtrict neutrality. * 
When I have no reaſon to refuſe a paſſage, the party againſt 6 127. 


whom it is granted has no right to complain of my conduct, No com- 
plaint lics 


much leſs to make it the ground of a hoſtile attack upon me, againſt a 


ſince I have done no more than what the law of nations enjoins neutral 

(F 119). Neither has he any right to require that I ſhould deny fate for 
the paſſage; for he muſt not pretend to hinder me from doing pafages- 
what | think agreeable to my duty. And even on thoſe occa- 

ſions when I might with jultice refuſe permiſſion to paſs, I am 
at liberty to abſtain from the exertion of my right. But eſpe- 
cially when I ſhould be obliged to ſupport my refuſal by the 
ſword, who will take upon him to complain of my having per- 
mitted the war to be carried into his country, rather than draw 
ic on myſelf? No ſovereign can require that I ſhould take up 
arms in his favour, unleſs obliged to it by treaty. But nations, 
more attentive to their own intereils than to the obſervance of 
ſtrict juſtice, are often very loud on this pretended ſubject of 
complaint, In war eſpecially, they ſtick at no meaſures; and if 
by their threats they can induce a neighbouring ſtate to refuſe a 
paſſage to their enemy, the generality of their rulers conſider this 
conduct only as a ſtroke of good policy. 

A powerful ſtate will delpiſe theſe unjuſt menaces: firm and _ 5 128. 
unſhaken in what ſhe thinks due to juſtice and to her own repu- I. 
tation, ſhe will not ſuffer herſelf to be diverted by the fear of a it from a 
groundleſs reſentment : ſhe will not even bear the menace. But fear of the 
a weak nation, unable to ſupport her rights, will be under 33 
neceſſity of conſulting her own ſafety; and this important con- poſite pur- 
cern will authoriſe her to refuſe a paſſage, which would expoſe ty; 
her to dangers too powerful for her to repel. 

Another fear may alſo warrant her in refuſing a paſſage, name> $ 22% 
ly, that of involving her country in the diſorders and calamities yu dun- 
ot war. For, even if the party againſt whom a paſſage is re- ery ſhould 
queſted, ſhould obſerve ſuch moderation as not to employ me- become the 


uaces for the purpoſe of intimidating the neutral nation into —— of 
| r, 


24 refuſal, 
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refuſal, he will hardly fail to demand a paſſage for himſelf alſo: 
he will march to meet his enemy; and thus the neutral count 
will become the theatre of war. The infinite evils of ſuch a 
ſituation are an unex cep tionable reaſon for refuſing the paſſage, 
In all theſe caſes, he vo attempts to force a paſſage, does an in- 
jury to the neutral nation, and gives her moſt juſt cauſe to unite 
bs arms with thoſe of his adverſary. The Switzers, in their 
alliances with France, have promiſed not to grant a paſlage to 
her enemies. They ever refuſe it to all ſovereigns at war, in 
order to ſecure their frontiers from that calamity z and they take 
care that their territory ſhall be reſpected. But they grant a paſ. 
ſage to recruits, who march in ſmall bodies, and without arms, 
_ 130. he grant of permiſſion to pals includes a grant of every thing 
3 which is naturally connected with the paſſage of troops, and 
the grant of Without which the paſſage would be impracticable; ſuch as the 
paſlage. liberty of carrying with them whatever may be neceſſary for an 
army,—that of exercilivg military diſcipline on the ſoldiers and 
officers, and of purchaling at a fair price every thing the ar- 
my may want, unleſs, through fear of ſcarcity, a particular ex- 
ception has been made, to oblige them to carry with them their 
own proviſions. 


855 f He who grants the paſſage is bound to render it ſafe, as ſar as 


$ 132, For this reaſon, and becauſe foreigners can do nothing in a terri- 
No holtility 


though perhaps too faintly, of an attempt ſo injurious to her 
Tights and dignity *. 

To conduct priſoners, to convey ſpoil to a place of ſafety, are 
acts of war, conſequently not to be done in a neutral country; 
and whoever ſhould permit them would depart from the line of 
neutrality, by favouring one of the parties. But I here ſpeak of 
priſoners and ſpoil not yet perfectly in the enemy's power, and 
whoſe capture is, as it were, not yet fully completed. A flying 
party, for inſtance, cannot make uſe of a neighbouring and neu- 
tral country as a place of depoſit to ſecure their priſoners and 
ſpoil. To permit this, would be giving countenance and ſupport 
to their hoſtilities. When the capture is completed, and the 
booty abſolutely in the enemy's power, no inquiry is made how 
he came by ſuch effects, and he may diſpoſe of them in a neu- 
tral country, A priyateer carries his prize into a neutral port, 


* The author of the « Preſcnt State of Denmark,“ written in Engliſh, pretends 
that the Danes had enxaged to deliver up the Hutch fle-c, but that ſome ſeuſonable 
prcients made to the court of Copenhagen layed it, Chap. x. 4 
an 
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and there freely ſells it; but he cannot land his priſoners there 
for the purpoſe of __— them in confinement, becauſe the de- 
tention and cuſtody of priſoners of war is a continuation of hoſ- 
ülities. ' 
On the other hand, it is certain, that, if my neighbour affords 8 123. 
2 retreat to my enemies when defeated and too much weakened —.— = 
to eſcape me, and allows them time to recover, and watch at, affod a 


his territories on the watch for a convenient opportunity to attack 
me a-new; otherwiſe he gives me a right to enter his country 
in purſuit of them. Such treatment is often experienced by na- 
tions that are unable to command reſpect. Their territories 
ſoon become the theatre of war ; armies march, encamp, and 
fight in it, as in a country open to all comers. 

Troops to whom a paſlage is granted, are not to occaſion the 
leaſt damage in the country; they are to keep to the public roads, 


$34. 
Conduct ta 
be obſerved 


and not enter the poſſeſſions of 1 — perſons,—to obſerve the by troops 


moſt exact diſcipline, and pun 


ually pay for every thing with paſſing 


which the inhabitants ſupply them. And if the licentiouſneſs of rough a 


cutral 


the ſoldiers, or the neceſſity of certain operations, as encamping country. 


or intrenching, has cauſed any damage, their commander or their 
ſovereign is bound to make reparation. All this requires no 
proof, What right have an army to injure a country, when the 
moſt they could require was an innocent paſſage through it? 
There can be no reaſon why the neutral ſtate ſhould not ſti- 
pulate for a ſum of money as an indemnification for certain da- 
mages which it would be difficult to eſtimate, and for the incon- 
veniences naturally reſulting from the paſſage of an army. But 
it would be ſcandalous to fell the very grant of paſſage, —nay 
even unjuſt, if the paſſage be attended with no damage, fince, in 
that wk the permiſſion is due. As to the reſt, the ſovereign 
of the country is to take care that the compenſation be paid ro 
the parties who have ſuffered the damage : for no right autho- 
riſes him ro reſerve for his own uſe what is given for their in- 
demnification. It is indeed too often the caſe that the weak 
ſuſtain the loſs, and the powerful receive the compenſation. 
Finally, as we are not bound to grant even an innocent paſ- 
ſage except for juit cauſes, we may refuſe it to him who re- 


C 135+ 


A paſſage 
may be re- 


quires it for a war that is evidently unjuſt,—as, for inſtance, to fur: q for a 
invade a country without any reaſon, or even colourable pretext. war evi- 
Thus Julius Cæſar denied a paſſage to the Helyetii, who were dent un 


quitting their country in order to conquer a better. I conceive 
wdeed that policy had a greater ſhare in his refuſal, than the love 
ol juſtice ; but, in ſhort, juſtice authoriſed him on that occaſion 

to 
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to obey the dictates of prudence. A ſovereign who is in a con- 
dition to refuſe without fear, ſhould doubtlets refuſe in the caſe 
we now ſpeak of. But if it would be dangerous for him to give 
a refuſal, he is not obliged to draw down the impending evil on 
his own head for the fake of averting it from that of his neigh» 
bour : nay, raſhly to hazard the quiet aud welfare of his people 
would be a very great breach of lis duty. 


. 


Of the Riehts of Nations in II ar, -an firft, of what we have « 
r:ght to do, and what we are allowed to de, 10 the Fnemy's 
Perſon in a juſt Mar. 

6 126, HAT we have hitherto ſaid concerns the right of mak- 
eee, 1 ing war :—let us now proceed to thoſe rights which 
principle o - . : , 
the riglits axe to be reſpected during the war itſelf, and to the rules which 
azainit an nations ſhould reciprocaily obſerve, -even when deciding their 
"war differences by arms. Let us begin by laying down the rights of 
Jiu wan n nation engaged in a juſt war: let us ſee what ſhe is allowed to 

do to her enemy. The whole is to be deducec from one ſingle 
principle, from the object of a juſt war: for, when the end is 
lawful, he who has a right to purſuc that end, has, of courſe, a 
right to employ ail the means which are neceſſary for its attain- 
ment. The end of a juſt war is to avenge or prevent injury 
(d 28)—that is to (ay, to obtain jullice by force, when not ob- 
tainable by any other method,—to compel an unjuſt adverſary 
to repair an injury already done, or give us ſecurities againſt 
any wrong with which we are threatened by him. As ſoon, 
therefore, as we have declared war, we have a right to do againft | 
the enemy whatever we find neceſſary for the attainment of that 
end,—for the purpoſe of bringing him to reaſon, and obtaining 
Juſtice and ſecurity from him. 

613 The lawfulneſs of the end does not give ns a real right to any 
Piſſcrence thing further than barely the means neceſſary for the attainment 
What we Of that end. Whatever we do beyond that, is reprobated by the 
haveariyht law of nature, is faulty, and condemnable at the tribunal of con- 
m—_ and ſcience. Hence it is that the right to ſuch or ſuch acts of hoſ- 
barely al. tility varies according to circumſtances. What is juſt and per- 
lowed to be fectly innocent in war in one particular ſituation, is not always 
done with fo on other occaſions. Right gocs hand in hand with neceſſity 
beter? and the exigency of the caſe, but never exceeds them. 
eucmics, But as it is very diſſicult, always to form a preciſe judgment 

of what the preſent caſe requires, and as, moreover, it belongs to 
each nation to judge of what her own particular ſituation autho- 
riſes her to do (Prelim. $ 16)—it becomes abſolutely neceſſary 
that nations ſhould reciprocally conform to general rules on _ 

{ubjcct. 
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ſubject. Accordingly, whenever it is certain and evident that 
lach a meaſure, ſuch an act of hoſtility, is neceſſary in general 
for overpowering the enemy's reſiſtance, and attaining the end 
of a lawful war,—that meaſure, thus viewed in a general light, 
is, by the law of nations, deemed lawful in war, and — 
with propriety, although he who unneceſſarily adopts it when he 
might attain his end by gentler methods, is not innocent before 
God and his own conſcience. In this, lies the difference be 
tween what is juſt, equitable, irreprehenſible in war, and what is 
only allowed between nations, and ſuffered to paſs with impu- 
nity. The ſovereign who would preſerve a pure conſcience, and 
punctually diſcharge the duties of humanity, ought never to loſe 
ſight of what we already have more than once obſerved, - that 
nature gives him no right to make war on his fellow-men, except 
in caſes of neceſſity, and as a remedy, ever diſagreeable, though 
often neceſſary, againſt obſtinate injuſtice or violence. If his 
mind is duly impreſſed with this great truth, he will never extend 
the application of the remedy beyond its due limits, and will be 
very careful not to render it more harſh in its operation, and 
more fatal to mankind, than is requiſite for his own ſecurity and 
the defence of his rights. 
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Sinee the object of a juſt war is to repreſs injuſtice and vio- 65 138. 


lence, and forcibly to compel him who is deaf to the voice of 


e right 


juſtice, we have a right to put in practice, againſt the enemy, — 
every meaſure that is neceſſary in order to weaken him, and diſ- by every 
able him from reſiſting us and ſupporting his injuſtice : and ig" oY 


may chooſe ſuch methods as are the moſt efficacious and beſt 
calculated to attain the end in view, provided they be not of an 
odious kind, nor unjuſliſiable in themſelves, and prohibited by 
the law of nature. 

The enemy who attacks me unjuſtly, gives me an undoubted 
right to 17 his violence; and he who takes up arms to oppoſe 
me when 


$ 139. 
The right 
6 over the 
demand only my right, becomes himſelf the real ag- enemy's 


greſſor by his unjuſt reſiſtance : he is the firſt author of the vio- Perſon. 


lence, and obliges me to employ forcible means in order to ſecure 
myſelf againſt the wrong which he intends to do me either in 
my perſon or my property. If the forcible means I employ pro- 
duce ſuch effect as even to take away his life, he alone muſt 
bear the whole blame of that misfortune : for if I were obliged 
to ſubmit to the wrong rather than hurt him, good men would 
ſoon become the prey of the wicked. Such is the origin of the 
right to kill our enemies in a juſt war. When we find gentler 
methods inſufficient te conquer their reſiſtance and bring them 
to terms, we have a right to put them to death. Under the 
name of encmies, as we have already ſhewn, are to be compre- 
hended, not only the firſt author of the war, but likewiſe all 
thoſe who join him, and who fight in ſupport of his cauſe. 
But the very manner in which the right to kill our enemies is 
. proved, points out the limits of that right. On an enemy's ſub- 
mitting and laying down his arms, we cannot with juſtice take 
away 


F 149, 


Limits of 
this right, 


348 RIGHTS OF NATIONS B. In. Ch. vin. 


An enemy away his life. Thus, in a battle, quarter is to be _=_w to thoſe 
N who lay down their arms; and, in a ſiege, a garriſon offering to 
ceaſing to Capitulate are never to be refuſed their lives. The humanity 
rclilt, with which moſt nations in Europe carry on their wars at pre- 
ſent, cannot be too much commended. If ſometimes in the 
heat of aCtion the ſoldier refuſes to give quarter, it is always con- 
trary to the inclination of the officers, who eagerly interpoſe to 
ſave the lives of ſuch enemies as have laid down their arms “. 
$141. There is, however, one caſe, in which we may refuſe to ſpare . 


\ partieu- the life of an enemy who ſurrenders, or to allow any capitula- 
ir caſe, in 


+hich tion to a town reduced to the laſt extremity. It is when that 
quarter enemy has been guilty of ſome enormous breach of the law of 


_ re- nations, and particularly when he has violated the laws of war. 


This refuſal of quarter is no natural conſequence of the war, but 
a puniſhment for his crime,—a puniſhment which the injured 
party has a right to inflict. But in order that it be juſtly inflicted, 
it muſt fall on the guilty. When we are at war with a ſavage na- 
tion, who obſerve no rules, and never give quarter, we may pu- 
niſh them in the perſons of any of their people whom we take 
(theſe belonging to the number of the guilty), and endeavour, 
by this rigorous proceeding, to force them to reſpect the laws of 
humanity. But wherever ſeverity is not abſolutely — 
clemency becomes a duty. Corinth was utterly deſtroyed for 
having violated the law of nations in the perſon of the Roman 
embaſſadors. That ſeverity, however, was reprobated by Cicero 
and other great men. He who has even the moſt juſt cauſe to 
puniſh a ſovereign with whom he is in enmity, will ever incur 
the reproach of cruelty, if he cauſes the puniſhment to fall on 
his innocent ſubjects. There are other methods of chaſtiſing 
the ſovereign, —ſuch as, depriving him of ſome of his rights, 
taking from him towns and provinces. The evil which thence 
reſults to the nation at large, is the conſequence of that partici- 
pation which cannot poſlibly be avoided by thoſe who unite in po- 
litical ſociety. 

This leads us to ſpeak of a kind of retaliation ſometimes prac- 
tiſed in war, under the name of repriſals. If the hoſtile general 
has, without any juſt reaſon, cauſed ſome priſoners to be hanged, 
we hang an equal number of his people, and of the fame rank,— 
notifying to him that we will continue thus to retaliate, for the 
purpoſe of obliging him to obſerve the laws of war. Itisa 
dreadful extremity thus to condemn a priſoner to atone, by a mi- 
ſerable death, for his general's crime: and if we had previouſly 


From ſeveral paſſages in Grotius's Hiſtory cf the Diſturbances in the Low 
Countries, it appears that the war between the Dutch and Spaniards was carried 
on with unrelenting c: ueity at ſea, although the parties had agree to obſerve the 
uſual rules of moderation on land.--Intelligence being received by the confede- 
rate ſtates, that the Spaniards had, by the advice of Spinnla, embarked at Liſbon a 
body of troops deſtined for Flanders, they diſpatched a ſquadron to wait for them 
in the ftrait of Calais, with orders to drown without nercy every ſoldier that wa 


taken; aud the order was puuRual'y execured, —Buvk xiv, p. 550+ 
promiſed 
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miſed to ſpare the life of that priſoner, we cannot, without 
injuſtice, make him the ſubject of our repriſals *®. Nevertheleſs, 
as a prince or his general has a right to ſacrifice his enemies? 
lives to his own ſafety and that of his men,—it appears, that, if 
he has to do with an inhuman enemy who frequently commits 
ſuch enormities, he is authoriſed to refuſe quarter to ſome of the 
priſoners he takes, and to treat them as his people have been 
treated f. But Scipio's generoſity is rather to be imitated :—that 
eat man, having reduced ſome Spaniſh princes who had re- 
volted againſt the Romans, declared to them that, on a breach of 
their faith, he would not call the innocent hoſtages to an account, 
but themſelves; and that he would not avenge it on an unarmed 
enemy, but on thoſe who ſhould be found in arms t. Alexander 
the Great, haying cauſe of complaint rgainſt Darius for ſome 
mal · practices, ſent him word, that if he continued to make war 
in ſuch a manner, he would proceed to every extremity againſt 
him, and give him no quarterh. It is thus an enemy who vio- 
lates the laws of war is to be checked, and not by cauſing the pe- 
nalty due to his crime to fall on innocent victims. 
How could it be conceived in an enlightened age, that it is 
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lawful to puniſh with death a governor who has defended his Whether a 


town to the laſt extremity, or who, in a weak place, has had the © 


courage to hold out againſt a royal army ? In the laſt century, 
this notion {till prevailed ; it was looked upon as one of the law 
of war, and is not, even at preſent, totally exploded. What an 


overnor 
town can 
be puniſhed 
8 with death 
for an ob- 
ſtinate de- 


idea! to puniſh a brave man for having performed his duty ! feuce. 


Very different were the principles of Alexander the Great, when 
he gave orders for ſparing ſome Mileſians, on account of their 
courage and fidelity\|. * As Phyton was led to execution by or- 
der of Dionyſius the tyrant for having obſtinately defended 
« the town of Rhegium of which he was governor, he crizd out 
te that he was unjuſtly condemned to die for having refuſed to be- 
tray the town, and that heaven would foon avenge his death.“ 
Diodorus Siculus terms this “ an unjuſt puniſhment**.” It 
is in vain to object, that an obſtinate defence, eſpecially in a 
weak place, againſt a royal army, only cauſes a fruitleſs effuſion 
of blood. Such a defence may fave the ſtate, by delaying the 
enemy ſome days longer; and beſides, courage ſupplies the de- 


* In the French, we here find (apporent'y, very much out of place) a verbatim 
repetition of the long note which has alrcady appeared in page 286, 

+ Lyſander, having captured the Athenian feet, put the priſoners to death, on 
account of various cruelries practiſed by the Atbeuians du ing the cou fe of the 
war, but principally on account of the barbarous refulution which they were 
known to have adopted, of cutting oft the right hand of every priſoner, in cale of 
victory declaring on their fide. fle ſpared Adeimantus alone, who had uppuled 
that infamous reſolution. Xenoph. Hit. Græc lib. ii. cap. 1. 

+ Neque ſe in obſides inno ss, fed in ipſas, fi defecerint, ſæviturum; nec ad 
inzrmi, {cd ab armato hoſte, pn ex petiturum. Tit, Liv. Nb. axviii. 

F Qu'nt, Curt. lib. iv. capp. 1 & 11. ; 

Arrian. de Exped Al-xand lib. i cav. 20. 
Lib. xiv. cap. 1 15, quoted by Grutius, lib. iii. cap. 2, 5 16, n. 5. 


fects 
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fects of the fortifications *. The chevalier Bayard having thrown 
himſelf into Mezieres, defended it with his uſual intrepidity i, 
and proved that a brave man is ſometimes capable of ſaving a 
place which another would not think tenaþle. The hiſtory of 
the famous ſiege of Malta is another inftance how far men of 
ſpirit may defend themſelves, when thoroughly determined. How 
many places have ſurrendered, which might ſtill have arreſted 
the enemy's progreſs for a conſiderable time, obliged him to 
conſume his ſtrength and waſte the remainder of the campaign, 
and even finally ſaved themſelves, by a better-ſupported and 
more vigorous defence? In the laſt war, whilſt the ſtrongeſt 
places in the Netherlands opened their gates in a few days, the 
valiant general Leutrum was ſeen to defend Coni againſt the ut- 
molt efforts of two powerful armies, — to hold out, in ſo indiffe. 
rent a poſt, forty days from the — of the trenches, and 
finally to ſave the town, and, together with it, all Piemont. If it 
be urged, that, by threatening a commandant with death, you may 
ſhorten a bloody ſiege, ſpare your troops, and make a valuable ſay- 
ing of time,—my anſwer is, that a brave man will deſpiſe your 
menace, or, incenſed by ſuch ignominious treatment, will ſell his 
life as dearly as he can, —will bury himſelf under the ruins of his 
fort, and make you pay for your injuſtice. But whatever advan- 
tage you might promiſe yourſelf from an unlawful proceeding, 


that will not warrant you in the uſe of it. The menace of an 


unjuſt puniſhment is unjuſt in itſelf: it is an inſult and an in- 
jury. But, above all, it would be horrible and barbarous to put 
it in execution: and if you allow that the threatened conſe- 

uences muſt not be realiſed, the threat is vain and ridiculous, 
Juſt and honourable means may be employed to diſſuade a gover- 
nor from ineſfectually perſevering to the laſt extremity : and 
ſuch is the preſent practice of all prudent and humane generals. 
At a proper ſtage of the buſineſs, they ſummon a governor to 
ſurrender; they offer him honourable and advantageous terms of 
capitulation,—accompanicd by a threat, that, if * delays too 
long, he will only be admitted to ſurrender as a priſoner of war, 


»The falſe maxim which formerly prevailed on this ſubjeR, is noticed in the 
relation of the battle of Muſſelburgh (De Thou, vol i. p. 287). © The general (the 
duke of Somerſet), the regent of England, was on this occaſion much admired 
for his clemency, which induced him to ſpare the lives of the beſieged (the ga- 
« riſon of a caſtle in Scotland), notwithſtanding that ancient maxim in war whi 
« declares that a weak garriſon forfeit all claim to mercy on the part of the con- 
% queror, when, with more courage than prudence, they obſtinately perſevere in 
on . an ill-fortified place againſt a royal army, and when, refuſing to ac- 
« cept of reaſonable conditions offered to them, they undertake to arreſt the pro- 
« greſs of a power which they are unable to reſiſt.” - Purſuant to that maxim, 
Cæſar anſwered-the Aduatici that he would ſpare their town, if they ſurrendered 
before the battering-ram touched their walls,—and the duke of Alva — 
blamed Proſper Colonna for having granted terms of capitulation to the garri 
of a caſtle, who had reſuſed to treat ol a ſurrender until the cannon had been em- 
ployed againſt them, 

+ See his lle. 


and 


my 
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and at diſcretion. If he perſiſts, and is at length forced to ſur- 
render at diſcretion, - they may then treat both himſelſ and his 
crops with all the ſeverity of &s law of war. But that law can 
never extend ſo far as to give a right to take away the life of an 
enemy who lays down his arms (F 149), unleſs he has been 

uilty of ſome crime againſt the conqueror (F 141). 

Reſiſtance carried to extremity does not become puniſhable in 
a ſubaltern, except on thoſe occaſions only when it is evidently 
fruitleſs. It is then obſtinacy, and not firmneſs or valour :—true 
valour has always a reaſonable object in view. Let us, for in- 
ſtance, ſuppoſe that a ſtate has entirely ſubmitted to the con- 
queror's arms, except one ſingle fortreſs, that no ſuccour is to 
be expected from without,—no neighbour, no ally, concerns 
himſelf about ſaving the remainder of that conquered ſtate: on 
ſuch an occaſion, the governor is to be made acquainted with the 
ſituation of affairs, and ſummoned to ſurrender ; and he may be 
threatened with death in cafe of his perſiſting in a defence which 
is abſolutely fruitleſs, and which can only tend to the effuſion of 
human blood“. Should this make no impreſſion on him, he de- 
ſerves to ſuffer the puniſhment with which he has been juſtly 
threatened. I ſuppoſe the juſtice of the war to be problemati- 
cal, and that it is not an inſupportable oppreſſion which he op- 
poles: for if this governor maintains a cauſe that is evidently 
juſt, —if he fights to ſave his country from ſlavery, —his misfor- 
tune will be pitied; and every man of ſpirit will applaud bim 
tor gallantly perſevering to the laſt extremity, and determining 
to die free. 

Fugitives and deſerters, ſound by the victor among his ene- 


914. 


ugitives 


mies, are guilty of a crime againſt him; and he has undoubt- 2d oe. 
edly a right to put them to death. But they are not pro- ere. 


perjy conſidered as enemies: they are rather perfidious citizens, 
traitors to their country; and their enliſtment with the enemy 
cannot obliterate that character, or exempt them from the pu- 
niſhment. they have deſerved. At preſent, however, deſertion 
being unhappily too common, the number of the delinquents 
renders it in ſome meaſure necellary to ſhew clemency z and, in 
capitulations, it is uſual to indulge the evacuating garriſon with 
a certain number of covered waggons, in which they ſave the 
deſerters. 

Women, children, feeble old men, and ſiek perſons, come un- 


6 145» 


W. men, 


der the deſcription of enemies (FF 70, 72); and we have certain ren, 


governor or commandant of a town to ſurrender, There are ſome, againſt which 
nature revolts with horror.---L,ouis the Eleventh, being engaged in the ſiege of St, 
Omer, and incenſed at the long reſitance he experienced, informed the governor, 
Philip, ſon of Antony the Baſtard of Burgundy, that, if he did nut ſurrender the 
f lace, his father, (who was a priſoner in Louis's hand-) ſhould be put to death in 
ie fight. Philip replied that he would ſcel the moſt poignant regret to loſe his 
father, but that ſis honour was {till dearer to him, and that he was too well ac- 
quainted with the king's diſpoſition, to apprehend that he would diſgrace 


dy the perpetration of ſo barbarous a deed, Hiſt. of Louis XI. book viii. | A 
71 


the aged, 


* But it is not lawful to employ menaces of every kind in order to induce the and 
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rights over them, inaſmuch as they belong to the nation with 
whom we are at war, and as, between nation and nation, all 
rights and pretenſions affect the body of the ſociety, together 
with all its members (Book II. $$ 81, 82, 344). But theſe are 
enemies who make no reſiſtance ; and conſequently we have no 
right to maltreat their perſons, or uſe any violence againſt 
them, much leſs to take away their lives (4140). This is ſo 
plain a maxim of juſtice and humanity, that at preſent every na. 
tion, in the leaſt degree civiliſed, acquicſces in it. If ſometimes 
the furious and ungovernable ſoldier carries his brutality ſo far 28 
to violate female chaſtity, or to maſſacre women, children, and 
old men, the officers lament thoſe exceſſes : they exert their ut. 
molt efforts to put a ſtop to them; and a prudent and humane 
general even puniſhes them whenever he can. But if the women 
wiſh to be ſpared altogether, they muſt confine themſelves to 
the occupations peculiar to their own ſex, and not meddle with 
thoſe of men by taking up arms. Accordingly the military law 
of the Switzers, which forbids the ſoldier to maltreat women, 
formally excepts thoſe females who have committed any acts of 
hoſtility ®. 
$1469 The like may be ſaid of the public miniſters of religion, of 
men let. men of letters, and other perſons whoſe mode of life is very re- 
ters, &. mote from military affairs: — not that theſe people, nor even the 
miniſters of the altar, are, neceſſarily and by virtue of their func- 
tions, inveſted with any character of inviolability, or that the civil 
law can confer it on them with reſpeQ to the enemy : but as they 
do not uſe force or violence to oppoſe him, they do not give him 
a right to uſe it againſt them. Among the ancient Romans the 
prieſts carried arms: Julius Cæſar himſelf was ſovereign pontiff: 
—and, among the chriſtians, it has been no rare thing to ſee 
prelates, biſhops, and cardinals, buckle on their armour, and take 
the command of armies. From the inſtant of their doing ſo, 
they ſubjected themſelves to the common fate of military men. 
While dealing out their blows in the field of battle, they did not, 
it is to be preſumed, lay claim to inviolability. 


$ 147. Formerly, every one capable of carrying arms became a ſol- 
Peaſants, dier when his nation was at war, and ef] ecially when it was at- 
and, in ge- Fi 


neral, at} tacked. Grotius however + produces inſtances of ſeveral nations 
who do not and eminent commanders { who ſpared the peaſantry in conſide- 
carry arms. ration of the immediate uſefulneſs of their labours $. At preſent 
war is carried on by regular troops: the people, the peaſants, the 
citizens, take no part in it, and generally how nothing to fear 
from the ſword of the enemy. Provided the inhabitants ſubmit 
to him who is maſter of the country, pay the contributions im- 


* See Simler, de Repub, Helvet, 

+ Book iii. ch. 11. 4 11, 

4 Cyrus, Beliſarius, &c. 

Cyrus propoled to the king of Aſſyria, that both parties ſhould reciprocally 
ſpare the cultivators of the ſoil, and make war only againſt thoſe who appeared in 
arms ;—aud the propoſal was agreed to. Xenoph, Cyrop. lib. v. cap. 4. fed, 

po 
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poſed, and refrain from all hoſtilities, they live in as perfect 

ſaſety as if they were friends: they even continue in poſſeſſion of 

what belongs to them: the country people come freely to the 

camp to ſell their proviſions, and are protected, as far as poſſible, 

from the calamities of war. A laudable cuſtom, truly worthy of 

thoſe nations who value themſelves on their humanity, and 

advantageous even to the enemy who acts with ſuch moderation. 

By protecting the unarmed inhabitants, keeping the ſoldiery un- 

| der ſtrict diſcipline, and preſerving the country, a general pro- 

| cures an eaſy ſubſiſtence for his army, and avoids many evils and 
dangers. If he has any reaſon to miſtruſt the peaſantry and the 
inhabitants of the towns, he has a right to diſarm them, and to 

| require hoſtages from them: and thoſe who wiſh to avoid the 

calamities of war, muſt ſubmit to the laws which the enemy 

ö thinks proper to impoſe on them. ; 

But all thoſe enemies thus ſubdued or diſarmed, whom the 8 148: 


principles of humanity oblige him to ſpare,—all thoſe perſons be- A 


longing to the oppoſite party (even the women and children), he prif ners 
may law fully ſecure and make priſoners, either with a view to of war. 
prevent them from taking up arms again, or for the purpoſe of 
] _— the enemy ( 138), or, finally, in hopes that, by get- 
ting into his power ſome woman or child for whom the ſovereign 
has an affection, he may induce him to accede to equitable con- 
ditions of peace, for the ſake of redeeming thoſe valuable 
| pledges. At preſent, indeed, this laſt-mentioned expedient is 
ſeldom put in practice x the poliſhed nations of Europe: wo- 
men and children are ſuffered to enjoy perfect ſecurity, and al- 
lowed permiſſion to withdraw wherever they pleaſe. But this 
moderation, this politeneſs, though undoubtedly commendable, 
is not in itſelf abſolutely obligatory ; and if a general thinks fir 
to ſuperſede it, he cannot be juſtly accuſed of violating the laws 
of war. He is at liberty to adopt ſuch meaſures in this reſpect 
45 he thinks moſt conducive to the ſucceſs of his affairs. If, with- 
out reaſon, and from mere caprice, he refuſes to indulge women 
with this liberty, he will be taxed with harſhneſs and brutality, — 
he will be cenſured for not conforming to a cuſtom eſtablithed 
by humanity : but he may have good reaſons for diſregarding, in 
this particular, the rules of politeneſs, and even the ſuggeſtions of 
pity. If there are hopes of reducing by famine a ſtrong place of 
which it is very important to gain poſſeſſion, the uſcleſs mouths 
are not permitted to come out. And in this there is nothing 
which is not authoriſed by the laws of war. Some great men, 
however, have, on occaſions of this nature, carried their compaſ- 
hon ſo far as to poſtpone their intereſts to the motions of huma- 
ity. We have already mentioned in another place how Henry 
the Great acted during the ſiege of Paris. To ſuch a noble ex- 
ample let us add that of Titus at the ſiege of Jeruſalem : at irſt 
7 he was inclined to drive back into the city great numbers of ſtarving 
a metches, who came out of it: but he could not withſtand the 
Aa compaſſion 
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compaſſion which ſuch a ſight raiſed in him; and he ſuffered the 
ſentiments of humanity and generoſity to prevail over the max. 
ims of war. 

As ſoon as your enemy has laid down his arms arid ſurrendered 
FA. 749: his perſon, you have no longer any right over his life (5 140), 
of fear zt unleſs he ſhould give you ſuch right by ſome new attempt, or had 
to be put to before committed againſt you a crime deſerving death (5 141), 
death. Tt was therefore a dreadful error of antiquity, a moſt unjuſt and 
ſavage claim, to aſſume a right of putting priſoners of war to 
death, and even by the hand of the executioner. More juſt and hu. 
mane principles, — have long ſince been adopted. Charles 
I. king of Naples, having defeated and taken priſoner Conradin 
his competitor, cauſed him to be publicly beheaded at Naples, 
together with Frederic of Auſtria, his fellow-priſoner. This 
barbarity raiſed a univerſal horror; and Peter the Third, king of 
Arragon, reproached Charles with it as a deteſtable crime, and til 
then unheard of among chriſtian princes “. The caſe, however, 
was that of a dangerous rival who contended with him for the 
' throne. But ſuppoſing even the claims of that rival were unjuſt, 
Charles might have kept him in priſon till he had renounced 

them, and given ſecurity for his future behaviour. 
Priſoners may be ſecured ; and, for this purpoſe, they may be 
- F 150, put into confinement, and even feitered if there be reaſon to ap- 
How pri- 3 that they will riſe on their captors, or make their eſcape. 


denen of But they are not to be treated harſhly, unleſs per ſonally guilty of 
y 0 
CE ſome crime againſt him who has them in his power. In tha caſe he 


is at liberty to puniſh them: otherwife he ſhould remember tha: 
they are men, and unfortunate +. A man of exalted ſoul no longer 
feels any emotions but thoſe of compaſſion towards a conquered 
enemy who has ſubmitted to his arms. Let us in this particular 
beſtow on the European nations the praiſe to which they are 
juſtly entitled. Priſoners of war are ſeldom ill treated among 
them. We extol the Engliſh and French, we feel our boſoms 
glow with love for them, when we hear the accounts of the 
treatment which priſoners of war, on both ſides, have ex- 
perienced from thoſe generous nations. And what is more, by a 
cuſtom which equally diſplays the honour and humanity of the 
Europeans, an officer, taken priſoner in war, is releaſed on his 


* Epiſt. Pet. Arrag apud Petr. de Vineis. 

+ In 1593, the council of the Netherlands, at the perſuaſion of the count de 
Fuentes, re{olved no longer to obler ve towards the United Provinces that modera- 
tion which humanity renders { ncceffary in war. They gave orders for putting 
to death every man who ſhould be made priſoner, and, under the ſame any 
prohibited the payment of any contributions to the enemy. But the complaints of 
the nobility and clergy, and, ſtill mere, the murmurs of the military, who ſaw 
themiclves expeſcd to an infamous death in caſe of falling into the enemy's 
obliged the — to re-eſtabliſh thoſe indiſpenſable uſages, which, in the 


words of Virgil [An x. 532], are called belli commercia,--the ranſom or exchange 
of priſoners, and the payment of contributions to avert pillage and devaſtation, 
The ranſom of each priſoner was then ſettled at a month's pay, Grotius, Hiſt. of 
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parole, and enjoys the comfort of paſſing the time of his capti- 


rity in his own country, in the midſt of his family; and the party 
who have thus releaſed him, reſt as perfectly ture of him, as if 
they had him confined in irons. - 
ormerly a queſtion of an embarraſſing nature might have g 
been 11 When we have ſo great a number of priſoners — | 
that we find it impoſſible to feed them, or to keep chem with who ca not 
ſafety, have we a right to put them to death? or ſhall we ſend Þ- KP! or 
them back to the enemy,—thus increaſing his ſtrength, and ex- — 
poling ourſelves to the hazard of being overpowered by him on a 
ſubſequent occaſion? At preſent the caſe is attended with no 
difficulty. Such priſoners are diſmifſed on their parole, bound 
by promiſe not to carry arnis for a certain time or during the 
continuance of the war. And as every commander aellitty 
has a power of agreeing to the conditions on which the enemy 
admits his ſurrender, the engagements entered into by him for 
ſaving his life or his liberty with that of his men, are valid, as 
being made within the limits of his powers (6 19, &c.); and 
his 2 n cannot annul them. Of this many inſtances oc- 
curred during the laſt war :—ſeveral Dutch garriſons ſubmitted 
to the condition of not ſerving againſt France or her allies, for 
one or two years: a body of French troops being inveſted in 
Lintz, were by capitulation ſent back acroſs the Rhine, under a 
reſtriction not to carry arms againſt the queen of Hungary for a 
ſtated time: and the ſovereigns of thoſe troops reſpected the 
engagements formed by them. But conventions of this kind 
have their limits, which conſiſt in not infringing the rights of 
the ſovereign over his ſubjects. Thus the enemy, in releaſing 
priſonexs, may impoſe' on them the condition of not carrying 
arras againſt him till the concluſion of the war; fince he might 
juſtly keep them in confinement till that period : but he cannot 
require that they ſhall for ever renounce the liberty of fighting 
for their country; becauſe, on the termination of the war, he 
has no longer any reaſon for detaining them; and they, on their 
part, cannot enter into an engagenient abſolutely inconſiſtent with 
their character of citizens or ſubjects. If their country abandons 
them, they become free in that reſpect, and have in their turn a 
night to renounce their country. = 
ut if we have to do with a nation that is at once ſavage, per- 
fidivus, and formidable, ſhall we fend her back a number of ſol- 
diers who will perhaps enable her to deſtroy us? When our 
own ſafety is incompatible with thaf of an enemy - even of an 
enemy who has ſubmitted, —the queſtion admits not of a doubt. 
But to juſtify us in coolly and deliberately putting to death a 
great number of priſoners, the following conditions are indiſ- 
penſably neceſſary :—1. that no promiſe have been made to ſpare 
their lives; and, 2. that we be perfectly aſſured that oui own 
ſafety demands ſuch a ſacrifice, If it is at all conſiſtent with 
es either to truſt to their parole or to diſregard their per- 
J, a generous enemy will rather liſten to the voice of huma- 
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nity than to that of a timid circumſpection. Charles the Twe 

being incumbered with his priſoners after the battle of Narva, 
only diſarmed them and ſet them at liberty: but his enemy, ſtil 
impreſſed with the apprehenſions which his warlike and formida- 
ble opponents had excited in his mind, ſent into Siberia all the 
priſoners he took at Pultowa. The Swediſh hero confided too 
much in his own generoſity : the ſagacious monarch of Ruſſia 
united perhaps too great a degree of ſeverity with his prudence: 
but neceſſity furniſhes an apology for ſeverity, or rather throws 
a veil over it altogether. When admiral Anſon took the rich 
Acapulco galleon near Manilla, he found that the priſoners out- 
numbered his whole ſhip's company: he was therefore under a ne- 
ceſſity of confining them in the hold, where they ſuffered cruel 
diſtreſs *. But, had he expoſed himſelf to the riſk of being car- 
ried away a priſoner, with his prize and his own ſhip together, 
would the humanity of his conduct have juſtified the imprudence 
of it? Hensy V. king of England, after his victory in the battle 
of Agincourt, was reduced, or thought himſelf reduced, to the 
cruel neceſſity of ſacrificing the priſoners to his own ſafety. * In 
« this univerſal route,“ ſays Father Daniel, © a freſh misfortune 
„ happened, which coſt the lives of a great number of French. 


<« A remainder of their van was retreating in ſome order, and 


“ many of the ſtragglers rallied and joined it. The king of 
« England, obſerving their motions from an eminence, ſuppoſed 
« jt was their intention to return to the charge. At the ſame 
moment he received information of an attack being made on 
« his camp where the baggage was depoſited. In fact, ſome no- 
« blemen of Picardy, having armed about fix hundred peaſants, 
« had fallen upon the Engliſh camp. Thus circumſtanced, that 
« prince, apprehenſive of ſome diſaſtrous reverſe, diſpatched his 
« aides-de-camp to the different diviſions of the army, with or- 
« ders for putting all the priſoners to the ſword, leſt, in caſe of a 
« renewal of the battle, the care of guarding them ſhould prove 
« an impediment to his ſoldiers, or the wr” deans ſhould eſcape, 
« and join their countrymen. Ihe order was immediately carried 
«© into execution, and all the priſoners were put to the ſword f. 
Nothing ſhort of the greateſt neceſſity can juſtify ſo terrible an 
execution ; and the general whoſe ſituation requires it, is greatly 
to be pitied. 

Is it lawful to condemn priſoners of war to ſlavery? Ves, in 


ecaſes which give a right to kill them, — when they have rendered 


war may be themſelves perſonally guilty»of ſome crime — of death. 
a 


made ſlave The ancients uſed to tell their priſoners of war for 


yes. They 
indeed thought they had a right to put them to death. In 


every citcumſtance, when I cannot innocently take away my pri- 
ſoner's life, I have no right to make him a ſſave. If I ſpare his 
life and condemn him to a ſtate ſo contrary to the nature of 


* Sce Anſon's Voyage round the World, 
+ Hiſt. of France, reign of Charles VI. 
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man, I ſtill continue with him the ſtate of war, He lies under 
no obligation to me: for, what is life without freedom? If an 
one counts life a favour when the grant of it is attended —. 
chains, — be it ſo: let him accept the kindneſs, ſubmit to the 
deſtiny which awaits him, and fulfil the duties annexed to it. 
But he muſt apply to ſome other writer to teach him thoſe du- 
ties: there have been authors enough who have amply treated cf 
them, I ſhall dwell no longer on the ſubject : and indeed that 
diſgrace to humanity is happily baniſhed from Europe. 

riſoners of war, then, are detained, either to prevent their 
returning to join the enemy again, or with a view to obtain from 


their ſovereign a juſt ſatisfaction, as the price of their liberty. ofpriſoners, 


There is no obligation to releaſe thoſe who are detained with the 
latter view, till after ſatisfaction is obtained. As to the former, 
whoever makes a juſt war, has a right, if he thinks proper, to de- 
tain his priſoners till the end of the war: and whenever he re- 
leaſes them, he may juſtly require a ranſom, either as a compen- 
ſation at the concluſion of a peace, or, if during the continuance 
of the war, for the purpoſe of at Jeaſt weakening his eneray's 
finances at the ſame time that he reſtores him a number of ſol- 
diers. The European nations, who are ever to be commended 
for their care in alleviating the evils of war, have, with regzrd 
to priſoners, introduced humane and ſalutary cuſtoms. They are 
exchanged or ranſomed, even during the war; and this point is 
8 ſettled beforehand by cartel. However. if a nation 
nds a conſiderable advantage in leaving her ſoldiers priſoners 
with the enemy during the war rather than exchanging them, the 
may certainly, unleſs — by cartel, act in that reſpect as is 
moſt conducive to her intereit. Such would be the caſe of a 
ſtate abounding in men, and at war with a nation more fo: mida- 
ble by the courage than the. number of her ſoldiers. It would 
have ill ſuited the intereſts of the czar Peter the Great, to reſtore 
his priſoners to the Swedes for an equal number ot Ruſſians. 
But the ſtate is bound to procure, at her own expenſe, the re- 


leaſe of her citizens and ſoldiers who are priſoners oi war, as ſoon The ſtate is 


as ſhe has the means of accompliſhing it, and can do it without 


danger. It was only by acting in her ſervice and ſupporting her theic re- 
cauſe, that they were involved in their preſent misfortune. For the lcaſe. 


ſame reaſon, it is her duty to provide for their ſupport during the 
time of their captivity. Formerly priſoners of war were obliged to 
redeem themſelves : but then the ranſom of all thoſe whom the 
oſſicers or ſoldiers might take, was the perquiſite of the individual 
captors. The modern cuſtom is more agreeable to reaſon and 
juſtice. If priſoners cannot be delivered during the courſe of 
the war, at leaſt their liberty muſt, if poſſible, make an article in 
the treaty of peace. This is a care which the ſtate owes to thoſe 
who have expoſed themſelves in her defence. It muſt, neverthe= 
leſs, be allowed, that a nation may, after the example of the Ro- 
mans, and for the purpoſe of ſtimulating her ſoldiers to the moſt 
vigorous reſiſtance, enact a law to prohibit priſoners of war from 
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ever being ranſomed. When this is agreed to by the whole ſo- 
ciety, nobody can complain. But ſuch a law is very ſevere, and 
could ſcarce ſuit any but thoſe ambitious heroes who were de. 
termined on. ſacrificing every thing in order to make themſelves 
maſters of the world. 

5.155. Since the preſent chapter treats of the rights which war gives 
ad — us over the perſo ui the enemy, this is the proper place to dif. 
may la - cuſs a celebrated queſtion on which authors have been much 
fully be af divided, —and that is, whether we may lawfully employ all ſorts 
— of means to take away an enemy's life ? whether we be juſtif. 
rok bio in procuring his death by aſſaſſination or poiſon ? Some 

writers have aſſerted, that, where we have a right to take away 
liſe, the manner is indifferent. A ſtrange maxim] but happily 
exploded by the bare ideas of honour, confuſed and indefinite as 
they are. In civil ſociety, I have a right to puniſh a flanderer, 
to cauſe my property to be reſtored by him who unjuſtly de- 
tains it : but ſhall the manner be indifferent ? Nations may do 
themſelves juſtice ſword in hand, when otherwiſe refuſed to 
them : ſhall it be indifferent to human ſociety that they employ 
odious means, capable of ſpreading deſolation over the whole 
facc of the earth, and againſt which, the moſt juſt and equitable 

of ſovereigns, even though ſupported by the majority of other 
princes, cannot guard himſelf ? 

But in order to diſcuſs this queſtion on ſolid grounds, aſſaſſi- 
nation is by ail means to be diſtinguiſhed from ſurpriſes, which 
are, doubtleſs, very allowable in war. Should a reſolute ſoldier - 
ſteal into the ene my's camp by night,--ſhould he penetrate to the 
general's tent. and ſtab him,—in ſuch conduct there is nothing 
contrary to the natural laws ot war,— nothing even but what is 
us commeadlable in a juſt and — war. Mutius 

cævola has been praiſed by all the great men of antiquity; and 
Porſenna himſelf, whom he intended to kill, could not but com- 
mend his courage“ Pepin, father of Charlemagne, having 
croiled the Rhine with one of his guards, went and killed his 
enemy in his chamber . If any one has abſolutely condemned 
ſuch bold ſtrokes, his cenſure only proceeded from a deſire to 
flatter thoſe among the great, who would wiſh to leave all the dan- 

erous part of war to the ſoldiery and inferior officers. It is true 
indeed that the agents in ſuch attempts are uſually puniſhed 
with ſome painful death. But that is becauſe the prince or ge- 
neral who is thus attacked, exerciſes his own rights in turn,—has 
an eye to his own ſafety, and endeavours, by the dread of a cruel 
puniſhment, to deter his enemies from attacking him otherwiſe 
than by open force. He may proportion his ſeverity towards an 
enemy according as his own fatety requires. Indeed it would be 
more commendable on both ſides to renounce every kind of hoſ- 


* See Livy, lib. ii. cap. 12.—Cicero, pro P. Sextio.— Valer. Max, lib, iii. cap. 3+ 
—Plu ar h, in oplical. | n 88 
+ Orotius, lib. iii. cap. 4, f 18, n. 1. MM 
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tility which lays the enemy under a neceſſity of employing cruel 
uniſhments in order to ſecure himſelf againſt it. This might 
made an eſtabliſhed cuſtom, — a conventional law of war. 
The generous warriors of the preſent age diſlike ſuch attempts, 
and would never willingly undertake them, except on thoſe ex- 
traordinary occaſions when they become neceſſary to the very 
ſafety and being of their country. As to the ſix hundred Lace. 
dzmonians, who, under the conduct of Leonidas, broke into the 
enemy's camp, and made their way directly to the Perſian mo- 
narch's tent *, their expedition was juſtifiable by the common 
rules of war, and did not authoriſe the king to treat them more 
rigorouſly than any other enemies. In order to defeat all ſuch 
attempts, it is ſufficient to keep a ſtrict watch; and it would be 
ana to have recourſe to cruel puniſhments for hat purpoſe: 
accoAingly ſuch puniſhments are reſerved for thoſe only who 
gain admittance by ſtealth, alone or in very ſmall number, and 
eſpecially if under cover of a diſguiſe. 

I give, then, the name of 7 to a treacherous murder, 
whether the perpetrators o deed be ſubjects of the party 
whom we cauſe to be aſſaſſinated, or of our own ſovereign,— 
or that it be executed by the hand of any other emiſſary, in- 
troducing himſelf as a ſupplicant, a refugee. a deſerter, or, in 
fine, as a ſtranger ; and ſuch an attempt, 1 ſay, is infamous and 
execrable, both in him who executes and in him who commands 
it. Why do we judge an act :o be criminal, and contrary to the 
law of nature, but becauſe ſuch act is pernicious to human ſo- 


.Cciety, and that the practice of it would be deſtructive to man- 


kind? Now what could be more terrible than the cuſtom of 
hiring a traitor to aſſaſſinate our enemy? Beſides, were ſuch a 
liberty once introduced, the pureſt virtue, the friendſhip of the 
majority of the rcigning ſovereigns, would no longer be ſulkcient 
to enſure a prince's ſafety. Had Titus lived in the time of the old 
man of the mountain, — though the happineſs of mankind centred 
in him,—though, punctual in the obſervance of peace and equity, 


| he was reſpected and adored by all potentates,—yet, the very 


firſt time that the prince of the Aſſaſſins might have thought 
proper to quarrel with him, that univerſal affection would have 
proved inſufficient to ſave himz and mankind would have loſt 
their “ darling.” Let it not here be replied that it is only in 
favour of the cauſe of juſtice that ſuch extraordinary meaſures 
are allowable : for all parties, in their wars, maintain that they 
have juſtice on their ſide. Whoever, by ſetting the example, 


contributes to the introduction of ſo deſtructive a practice, de- 


clares himſelf the enemy of mankind, and deferves the execra- 


tion of all ages f. The aſſaſſination of William prince of Orange 
Was 


% Jobs hb, ii. cap, xi. | R 

+ Sce the dialogue between Julius Cæſar and Cicero, in the Mélanges de Litté- 
rature et Podſies,-- Farrudge, ſultan of Egypt, ſent to Timur-bec an embaſſador 
«companicd by two villains who were to aſſaſſinate that conqueror during the 


360 


RIGHTS OF NATIONS B. III. Ch. Vin. 


was regarded with univerſal deteſtation, though the Spaniards had 
declared that prince a rebel. And the ſame nation denied, as an 
atrocious calumny, the charge of having had the leaſt concern in 
that of Henry the Great, who was preparing for a war againſt 
them, which might have ſhaken their monarchy to its very foun- 
dations. 

In treacherouſly adminiſtering poiſon there is ſomething till 
more odious than in aſſaſſination: it would be more difficult to 
guard againſt the conſequences of ſuch an attempt z and the 
practice would be more dreadful; accordingly it has been more 
generally deteſted. Of this Grotius has accumulated many in- 
ſtances . The conſuls Caius Fabricius and Quintus Æmilius 
rejected with horror the propoſal of Pyrrhus's phyſician who 
made an offer of poiſoning his maſter : they even . 
prince to be on his guard againſt the traitor, —haughtily aMing, 
It is not to ingratiate ourſelves with you that we give this infor. 
« mation, but to avoid the obloquy to which your death would 
« expoſe us 2.“ And they juſtly obſerve in the ſame letter, that 
it is for the common intereſt of all nations not to ſet ſuch ex- 
amplesft. It was a maxim of the Roman ſenate, that war was 
to be carried on with arms, and not with poiſon d. Even under 
Tiberius, the propoſal of the prince of the Catti was rejected, 
who offered to deſtroy Arminius if poiſon were ſent him for that 
1 : and he received for anſwer, that “ it was the practice of 
« the Romans to take vengeance on their enemies by open force, 
« and not by treachery and ſecret machinations || ;*”” Tiberius thus 
making it his glory to imitate the virtue of the ancient Roman 
commanders. 'This inſtance is the more remarkable, as Arminius 
had treacherouſly cut off Varus, together with three Roman 
legions. TI he ſenate, and even Tiberius himſelf, thought it un- 
lawful to adopt the uſe of poiſon, even againſt a perſidious ene- 
my, and as a kind of retaliation or repriſals. 

Aſſaſſination and poiſoning are therefore contrary to the laws 
of war, and equally condemned by the law of nature, and the 


audience. This infamous plot being diſcovered—* lt is not (ſaid Timur) the 
maxim of kiugs to put cmbaſſadors to death: but as to this wretch, who, under 
« the lacred „arb of religion, is a monſter of perſidy aud corruption, it would he a 
crime to ſuffer him and his accomplic-s to live.” Purſuant, therefore, to that 
2 o the Koran which fays that * treachery falls on the tra-tor's ow! head,“ 
ordered him to he iſvatched with the ſame poignard with which he had in- 
tended to perpetrate the abominable deed. The body of the traitor was then 
committed to the flames, as ar example to others. The two aſſaſſins were only 
condemn d to ſufter the amputation of their noſes and cars, —'Fimur contenting 
himiell with this puniſhment, avd forbearing to put them to death, becauſe he 
wiſh d to ſend them back with a letter to the ſultau. Hitt, of Timur-bec, book v. 
chap. 24. | 
* ook iii chap. 4, $ 15. . 
* obe yag TauTa GY xa gi penvuojuby, ann” dre pan T0 ov Wal; hu Ma wenn. 
ut. 1+ yer. 
d communis exempli et fidei ergo viſum eſt, uti te ſalvum velimus; ut eſſet, 
quem a ois 1 cere poſſemus. Aul. Gell. Not Attic. lib. iii. cap 8. 
$ Arms bella, nov venen +, geri debere. Valer. Maxim lib. vi. ch. 5, num. 1. 
Non fraude, ne que occultis, ſed palam, et armatum populum Romanum hoſtes 
ſuos ulciſci, Tacit, Aunal. lib. ii. cap. $8, 
| conſent 
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conſent of all civiliſed nations. The ſovereign who has recourſe 
to ſuch execrable means, ſhould be regarded as the enemy of the 
human race; and the common ſafety of mankind calls on all na- 
tions to unite againſt him, and join their forces to puniſh him. 
His conduct particularly authoriſes the enemy whom he has at- 
tacked by ſuch odious means, to refuſe him any quarter. Alex- 
ander declared that “ he was determined to proceed to the ut- 
« moſt extremities againit Darius, and no longer to conſider 
« him as a fair enemy, but as a poiſoner and an aſſaſſin “.“ 
The intereſt and ſafety of men in high command require, that, 
ſo far from countenancing the introduction of ſuch practices, 
ſhould uſe all poſſible care to prevent it. It was wilely ſaid 
by Eumenes, that © he did not think any general wiſhed to ob- 
« tain a victory in ſuch manner as ſhould ſet a pernicious ex- 
« ample which might recoil on hinmiſeif +.” And it was on the 
fame principle that Alexander formed his judgment of Beſſus, 
who had aſſaſſinated Darius tf. 
The uſe of poiſoned weapons nay be excuſed or defended 
with a little more plauſibility. At leaſt there is no treachery in 
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* 156. 
ether 
poiſoned 


the caſe, no clandeſtine machination. But the practice is never- |, 
theleſs prohibited by the law of nature, which does not allow us ms 
to multiply the evils of war beyond all bounds. You muſt of uſed in 


courſe ſtrike your enemy in order to get the better of his efforts: 
but if he is once diſabled, is it neceſſary that he ſhould inevitably 
die of his wounds ? Beſides, if you poiſon your weapons, the 
enemy will follow your example; and thus, without gaining any 
advantage on your fide for the deciſion of the conteſt, you have 
only added to the cruelty and calamities of war. It is neceſſity 
alone that can at all -uſtify nations in making war : they ought 
univerſally to abſtain — every thing that has a tendency to ren- 
der it more deſtructive: it is even a duty incumbent on them, to 
oppoſe ſuch practices. It is therefore with good reaſon, and in 
conformity to their duty, that civiliſed nations have claſſed 
among the laws of war the maxim which prohibits the poiſoning 
of weapons &; and they are all warranted by their common ſaf 

5 repreſs and puniſh the firſt who ſhould offer to break throug 

t law. 

A ſtill more general unanimity prevails in condemning the 
practice of poiſoning waters, wells, and ſprings, becauſe (ſay 
ſome authors) we may thereby deſtroy innocent perſons, - we 
may deſtroy other people as well as our enemies. 
is indeed an additional reaſon: but it is not the only nor 
even the true one; for we do not ſcruple to fire on an enemy's 


* Quint, Curr. lib. iv. cap. 11, num. 18. , 
ft Nec Antigonum, nec quemquam ducum, fic velle vincere, ut ipſe in ſe exem · 
plum peſſimu m ſtatuat. Juſtin. lib. xiv; cap. 1, num. 12. n . 
} Quem quidem ¶ Befam] cruci adfixum videre ſeſtino, omnibus 1 
— fidei, quam violavit, meritas pœnas ſolventem. Q, Curt, lib, vi. ch. 3, 
m. 14. f | 
} Grotius, book iii, chap. 4, $ 16. 1 
ſhip, 


Whether 
1 
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ſhip, although there be neutral paſſengers on board. But though 
poiſon is not to be uſed, it is very allowable to divert the water, 
—to cut off the ſprings, —or by any other means to render them 
uſeleſs, that the enemy may be reduced to ſurrender . This jg 
a milder way than that of arms. 
$153. [ cannot conclude this ſubject, of what we have a right to do 
ig againſt the perſon of the enemy, without ſpeaking a few words 
— 2 concerning the diſpoſitions we ought to preſerve towards him. 
wards an They may already be deduced from what I have hitherto ſaid, 
enemy- and efpecaally in the firſt chapter of the ſecond book. Let us 
never forget that our enemies are men. Though reduced to the 
diſagreeab'e neceſſity of protecuting our right by force of arms, 
let us not diveſt ourſelves of that charity which connects us with 
all mankind. Thus ſhall we courageouſly defend our country's 
rights without violating thoſe of human nature + Let our ya- 
lour preſerve itſelf from every ſtain of cruelty, and the luſtre of 
victory will not be tarniſhed by inhuman and brutal actions. 
Marius and Attila are now deteſted; whereas we cannot forbear 
admiring and loving Cæſar; his generofity and clemency almoſt 
temp! us to overlook the injuſtice of his undertaking. Modera- 
tion and generoſity redound more to the glory of a victor, than 
his courage; they are more certain marks of an exalted ſoul, 
Beſides the honour which infallibly accompanies thoſe virtues, 
humanity towards an enemy has been often attended with im- 
mediate and real advantages. Leopold, duke of Auſtria, beſieg- 
ing Soleure in the year 1318, threw a bridge over the Aar, and 
poſted on it a large body of troops. Soon ofter, the river having, 
by an extraordinary ſwell of its waters, carried away the bridge 
together with thoſe who were ſtationed on it, the beſieged halt- 
ened to the relief of thoſe unfortunate men, and ſaved the 
greateſt part of them. Leopold, relenting at this act of genero- 
ſity, raiſed the ſiege and made peace with the city f. The duke 
of Cumberland, after his victory at Dettingen & appears to me 
{till greater than in the heat of battle. As he was under the 
ſurgeon's hands, a French officer, much more dangerouſly 


* Grotins, ibid 6 r7. - 

+ The laws f juſtice and equity are not to be leſs reſpected even in time of war, 
The followi -g 1 quote as a remarkable inſtance. Alcibiades, at the head of an 
Athenian army, was engaged in the ſiege of Byzantium, then occupicd by a Lace - 
dæmonian gar ion; and find ng that he could not reduce the city by force, he 
gained over ſome of the inhabitants, who put him in puſſeſſion of it. One of the 
—— concerned in this tranſaction was Auaxilaus. a citizen of Byzantium, who, 

ing afterwards brought to trial for it at Lacedzzmon, pleaded, in his defence, 
that, in ſurrendering the city, he had not acted through ill will to the Lacedzmo- 
nians, or under the influence of a bribe, but with a view to ſave the women and 
children, v hom he ſaw periſhing with fam ne, for Clearchus, who commanded 
the garriſon, had given to the f dier all the corn that was found in the city. The 
Lacedzmonians, with à noble rega d to juſtice, and ſuch as ſe!dom prevails on 
ſimilar vecaſions, acqu tted the cuiprit, —oblerving that he had not betrayed but 
ſaved the city,—and particularly attending to the circumſtance of his being 3 By- 
zantine, not a Lacedæm nian. Xenoph. Hiſt. Grac. lib. i. cap. 3. 

$ Watteville's Hiſt. of the Helvetic Confederacy, vol. i. p. 126. 

© In the year 1743. | 
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wounded than himſelf, being brought that way, the duke imme- 
diately ordered his ſurgeon to quit him, and aſſiſt that wounded 
enemy. If men in exalted ſtations did but con-eive how great 
a degree of aifeCtion and reſpect attends ſuch actions, they 
would ſtudy to imitate them, eyen when not prompted to the 
practice by native elevation of ſentiment. At preſent the Eu- 
ropean nations generally carry on their wars with great modera- 
tion and generoſity. Theſe diſpoſitions have given riſe to ſeveral 
cuſtoms which are highly commendable, and frequently carried to 
the extreme of A *. Sometimes refreſhments are ſent ta 
the governor of a beſieged town; and it is uſua to avoid firing on 
the king's or the general's quarters. Ve 2 ſure to gain by 
this moderation when we have to do wich a generous enemy 


but we are not bound to obſerve it any ſarther than can be done 


without injuring the cauſe we defend; and it is clear that a pru- 
dent general will, in this reſpect, egulate his conduct by the 
circumſtances of the caſe, by an attention to the ſafety of the 
army and of the ſtate, by the magnitude of the danger, and by 
the character and behaviour cf the encmy. Shauld a weak na- 
tion or town be attacked by a iurious conqueror who threatens 
to deſtroy it, are the defenders to forbear fring on his quarters? 
Far from it: that is the very place to wich, if poſlible, every 
ſhot ſhould be direCted. 
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Formerly, he who killed the king or general of the enemy was 6150. 


commended, and greatly rewarded : the honours annexed to the 


Tenderneſs 
for the per- 


ſpelia opima are well known. 2 was more natural: in ſon of 2 


former times, the belligerent nations 


ad, almoſt in every in- king who 


ſtarce, their ſafety and very exiſtence at ſtake ; and the death of is in — 


the leader often put an end to the war. In our days, a ſoldier 
would not dare to boaſt of having kiiled the enemy's king. 
Thus ſovereigns tacitly agree to ſecure their own perſons. Ie 
muſt be owned, that, in a war which is carried on with no great 
animoſity, and where the ſafety and exiſtence of the (tate are not 
involved in the iſſuc, this regard for regal majeſty is perfectly 
commendable, and even conſonant to the reciprocal duties of 
nations. In ſuch a war, to take away the life of the en<my's 
lovereign when it might be ſpared, is perhaps doing that nation 
a pou degree of harm than is neceſſary for bringing the con- 
telt to a happy iſſue. But it is not one of the laws of war that 
ve ſhould on every occaſion ſpare the perſon of the hoſtile king: 


Timur · bee made war on Joſeph Sofy, king of Carezem, and ſubdued his king- 
dom. During the courſe of the war, that great man proved himſelf to be poſſeſſed 
of all that moderation and politeneſs which is thought peculiar to our modern 
warriors, Some melons being brought to him whilſt he was beſieging Joſeph in 
the city of Eſkiſkus, he reſolved to ſer d a part of them to his enemy, thinking it 
would be a breach of civility not to ſhare thoſe new fruits with that + rince, when 
ſo near him; and accordingly he ordered them to be put into a go:d baſon, and 
arried to him, The king of Carezem received this inſtance of politereſs in a 
brutal manner: he ordered the melons to be thrown into the ſoſſé, and gave the 
lau to the city gate-keeper. La Croix, Hiſt. of Timur-bec, book v. ch. 27. 
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we are not bound to obſerve that moderation except where we 
have a fair opportunity of making him priſoner *. 


CHAP. IL 


Of the Right of War, with regard ta Things belonging to the 


Enemy. 
* — State taking up arms in a juſt cauſe has a double right 
wat tr againſt her enemy, —1. a right to obtain poſſeſſion of her 


over things property with-held by the enemy 3* to which muſt be added the 
belonging expenſes incurred in the purſuit of that object, the charges of 
1 ene the war, and the reparation of damages: for, were ſhe obli 
to bear thoſe expenſes and loſſes, ſhe would not fully — 
property, or obtain her due. 2. She has a right to weaken her 
enemy, in order to render him incapable of ſupporting his unjuſt 
violence (F\ 138) —a right to deprive him of the means of reſiſt- 
ance. Hence, as from their ſource, originate all the rights which 
war gives. us over things belonging to the enemy. I ſpeak of or. 
dinary caſes, and of what particularly relates to the enemy's pro- 
perty. On certain occaſions, the right of puniſhing him pro- 
duces new rights over the things which belong to him, as it alſo 
does over his perſon. Theſe we ſhall preſently conſider. 
$16r. We have a right to deprive our enemy of his poſſeſſions, of 
The right every thing which may augment his ſtrength and enable him to 
of ſeizing Ls. W 
on them. make war. This every one endeavours to accompliſh in the man- 
ner moſt ſuitable to him. Whenever we have an opportunity, 
we ſeize on the enemy's property, and convert it to our own 
uſe : and thus, beſides diminiſhing the enemy's power, we aug- 
ment our own, and obtain at leaſt a partial indemnification or 
equivalent, either for what conſtitutes the ſubject of the war, or 
for the expenſes and loſſes incurred in its proſecution :—in 2 
word, we do ourſelves juſtice. 
$162. The right to ſecurity often authoriſes us to puniſh injuſtice or 


— 3 violence. It is an additional plea for depriving an enemy of 
the enemy 


by way of * On this ſubject, let us notice à trait of Charles XII. of Sweden, in which 

penalty. found reaſon and the moſt exalted courage are equally conſpicuous. That prince 
being engaged io the ſiege of Thorn in Poland, and frequently walking round the 
city, was caſily diftinguithed by the cannoneers, who regularly fired upon him u 
ſoon as they ſaw him make his appearance. The principal officers 0 his army, 
greatly alarmed at their ſovereign s danger, wiſhed to have information ſent to the 
governor, that, if th: practice was continued, no quarter ſhould be granted e 
to him or to the garriſon. But the Swediſh mo arch would never permit ſuch 3 
ſtep to be taken,—telling his officers that the governor and the Saxon cannoneers 
were perfectly right in acting as they did,—that it was himſelf who made the at. 
—— upon / that the — would be at an end if they — — him; 
whereas they would reap very little advantage even from killing principal 
offigers of his army, Hiktoire du Nord, p. — Hot cm 


— 
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ſome part of his poſſeſſions. This manner of chaſtiſing a nation 
is more humane than making the penalty to fall on the perſons of 
the citizens. With that view, things of value may be taken 
from her, ſuch as rights, cities, provinces. But all wars do 
not afford juſt mom for inflicting puniſhment. A nation that 
has with upright intentions ſupported a bad cauſe, and obſerved 
moderation in the proſecution of it, is entitled rather to compaſ- 
fon than reſentment from a generous conqueror : and in a doubt- 
ful cauſe we are to ſuppoſe that the enemy ſincerely thinks him- 
ſelf in the right (Prelim. & 21; Book III. S 40). The only circum- 
ſtance, therefore, which gives an enemy the right to puniſh his 
adverſaries, is their evident injuſtice unſupported even by any 
plauſible pretext, or ſome heinous outrage in their proceedings: 
and, on every occaſion, he ought to confine the puniſhment to 
what his own ſecurity and the ſafety of nations require. As far 
as conſiſtent with prudence, it is glorious to obey the voice of 
clemency : that amiable virtue ſeldom fails of being more uſeful 
to the party who exerts it, than inflexible rigor. The clemency 
of Henry the Great was of fingular advantage in co- operating 
with his valour, when that good prince found himſelf compelled 
to conquer his own kingdom. Thoſe who would have continued 
his enemies if only ſubdued by arms, were won by his goodneſs, 
and became affectionate ſubjects. 

In fine, we ſeize on the enemy's property, his towns, his pro- 
vinces, in order to bring him to reaſonable conditions, and com- 
pel him to accept of an equitable and ſolid peace. Thus, much 
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F 163. 
What is 
with-held 


from him, 


more is taken from him than he owes, more than is claimed of in order to 
him: but this is done with a deſign of reſtoring the ſurplus by a oblige him 


treaty of peace. The king of France was, in the laſt war, known 
to declare that he aimed at nothing for himſelf : and by the treaty 
of Aix-la-Chapelle he actually reſtored all his conqueſts *. 

As the towns and lands taken from the enemy are called con- 
queſts, all movable property taken from him comes under the de- 
nomination of booty. This booty naturally belongs to the ſove- 
reign making war, no leſs than the conqueſts ; for he alone has 
fuch claims againſt the hoſtile nation, as warrant him to ſeize 
on her property and convert it to his own uſe. His ſoldiers, and 
even his auxiliaries, are only inſtruments which he employs in 
aſſerting his right. He maintains and pays them. Whatever 
they do is in his name, and for him. Thus there is no difficulty, 
even with regard to the auxiliaries. If they are not aſſociates in 
the war, it is not carried on for their benefit; and they have no 
more right to the booty than to the conqueſts. But the ſove- 
reign may grant the troops what ſhare of the booty he pleaſes. 
At preſent moſt nations allow them whatever they can make on 
certain occaſions when the general allows of plundering,—ſuch 


* The peace was become abſolutely neceſſary to him; and he had, in return for 
his ſew conqueſts, Louiſb urg, — its dependencies, which were of more im- 
yortauce to him. { Note by the former tranlator. ] 

as 


to give juſt 


Boar. 
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as the ſpoil of enemies fallen in the field of battle, the pillage of 
a camp which has been forced, and ſometinies that of a town 
taken by aſſault. In ſeveral ſervices, the ſoldier has alſo the pro. 
perty of what he can take from the enemy's troops when he is 
out on a party or in a detachment, excepting artillery, mili 
ſtores, magazines and convoys of proviſion and forage, which are 
applied to the wants and uſe of the army. This cuſtom being 
once admitted in an army, it would be injuſtice to exclude the 
auxiliaries from the right allowed to the national troops. Amo 
the Romans, the ſoldier was obliged to bring in to the public 
ſtock all the booty he had taken. This the general cauſed to be 
ſold ; and aſter diſtributing a part of the produce among the 
ſoldiers, according to rank, he conſigned the reſidue to the public 
treaſury. | 
Inſtead of the cuſtom of pillaging the open country and defence. 


Contribu- Jeſs places, another mode has been ſubſtituted, which is at once 


tions. 


6166. 


Waſte aud 


more humane, and more advantageous to the belligerent ſovereign 
I mean that of contributions. Whoever carries on a juſt war has 
a right to make the enemy's country contribute to the ſupport of 
his army, and towards defraying all the charges of the war. Thus 
he obtains a part of what is due to him; and the enemy's ſubjects, 
by conſenting to pay the ſum demanded, have their property ſecured 
trom pillage, and the country is preſerved. But a general who 
wiſhes to enjoy an unſullied reputation, muſt be moderate in his 
demand of contributions, and proportion thetn to the abilities of 
thoſe on whom they are impoſed. An exceſs in this point does 
not eſcape the reproach of cruelty and inhumanity : although 
here Is not fo great an appearance of ferocity in it as in ravage 
and deſtruction, it diſplays a greater degree of avarice or greedi- 
neſs. Inſtances of humanity and moderation cannot be too often 
quoted; A very commendable one occurred during thoſe long 
wars which France carried on in the reign of Louis XIV. The 
ſorereigns ſeeing it was their mutual intereſt as well as duty to pre- 
vent ravage, made it a practice, on the commencement of hoſtilities, 
to enter into trefties for regulating the contributions on a ſup- 
portable footing : they determined the extent of hoſtile territory 
in which each might demand contributions, the amount of them; 
and the manner in Which the parties ſent to levy them were to 
behave. In theſe treaties it was expreſſed, that no body of men 
ander a certain number ſhould advance into the enemy's country 
beyond the limits agreed on; under the penalty of being treated 
as free-booters, By ſuch ſteps they prevented a multitude of 
diſorders and enormities, which entail ruin on the people, and 
enerally without the leaſt advantage to the belligerent ſovereigus. 
hence comes it that ſo noble an example 1s not univerſally 
imitated ? 

If it is lawful to take away the property of an unjuſt enemy 
in order to weaken or puniſh him (FF 16x, 162), the ſame mo- 
tives juſtify us in deſtroying what we cannot conveniently carry 
away: Thus, we waſte a country, and deſtroy the apa” 

an 


A aa N20 0. ac GT .,. © 


W2 We Oe” A Gy WW DD. Oy 0 a & Xx 


3.11. Ch. IX. ENEMIES' PROPERTY. 


and forage, that the enemy may not find a ſubſiſtence there: we 
fink his ſhips when we cannot take them or bring them off. All 
this tends to promote the main object of the war: but ſuch 


meaſures are only to be pufſucd with moderation, and according 


to the exigency of the caſe. Thoſe who tear up the vines and 

cut down the fruit-trees, are looked upon as favage barbarians, 

unleſs when they do it with a view to pr.nith the enemy for ſome 

groſs violation of the law of nations. They deſolate a country 
r 


many years to come, and beyond what their own ſafety re- 


quires. Such a conduct is not dictated by prudence, but by ha- 


tred and fury. 
On certain occaſions, however, matters are carried ſtill farther : 
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2 country 1s totally ravaged, towns and villages are ſacked, and Ravaging 
delivered up a prey to fire and ſword. Dreadful extremities, — 


even when we are forced into them! Savage and monſtrous ex- 
ceſſes, when committed without neceſſity! There are two rea- 
ſons, however, which may authoriſe them, — I. the neceſſity of 
chaſtiſing an unjuſt and barbarous nation, of checking her bruta- 
lity, and preſerving ourſelves from her depredations. Who can 
doubt that the king of Spain and the powers of Italy have a very 

right utterly to deſtroy thoſe maritime towns of Africa, 
thoſe neſts of pirates, that are continually moleſting their com- 
merce and ruining their ſubjects? But what nation will proceed 
to ſuch extremities, merely for the ſake of puniſhing the hoſtile 
ſovereign ? It is but indirectly that he will feel the puniſhment : 
and how great the cruelty, to ruin an innocent people in order 
to reach him! The ſame prince whoſe firmneſs and juſt reſent- 
ment was commended in the bombardment of Algiers, was, after 
that of Genoa, accuſed of pride and inhumanity. 2. We ra- 
vage a country and render it un-inhabitable, in order to make it 
ſerve us as —— and to cover our frontier againſt an enemy 
whoſe incurſions we are unable to check by any other means. 
A cruel expedient, it is true : but why ſhould we not be allowed 
to adopt it at the expenſe of the enemy, ſince, with the ſame 
view, we readily ſubmit to lay waſte our own provinces ? The 
ezar Peter the Great, in his flight beſore the formidable Charles 
the Twelfth, ravaged an extent of above fourſcore leagues of 
his own empire, in order to check the impetuoſity of a torrent 
Which he was unable to withſtand, Thus the Swedes were worn 
down with want and fatigue; and the Ruſſian monarch reaped 
at Pultowa the fruits of his circumſpeCtion and ſacrifices. But 
violent remedies are to be ſparingly applied: there mult be rea- 
ſons of ſuitable importance to juſtify the uſe of them. A prince 


who ſhould without neceſſity imitate the czar's conduct, would be 


guilty of a crime againſt his people: and he who does the like in 
an enemy's country when impelled to it by no neceſſity or in- 
duced by feeble reaſons, becomes the ſcourge of mankind, In 


the laſt century, the French ravaged and burnt the Palatinate *. 


* In 1674; and a ſecond time, much more dreadfully, in 1689. An 
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All Europe reſounded with invectives againſt ſuch a mode of 
waging war. It was in vain that the court attempted to palliate 
their conduct, by alleging that this was done only with a view to 
cover their own frontier :—that was an end to which the ravaging 
of the Palatinate contributed but little: and the whole pro. 
ceeding exhibited nothing to the eyes of mankind but the re- 
venge and cruelty of a haughty and unfeeling miniſter. 

For whatever cauſe a country is ravaged, we ought to ſpare 
thoſe edifices which do honour to human ſociety, and do not con« 
tribute to increaſe the enemy's ſtrength, —ſuch as temples, 
tombs, public buildings, and all works of remarkable beauty, 
What advantage is obtained by deſtroying them? It is declaring 
one's ſelf an enemy to mankind, thus wantonly to deprive them 


of theſe monuments of art and models of taſtez and in that light 


Beliſarius repreſented the matter to Tottila, king of the Goths +. 
We ſtill deteſt thoſe barbarians who deſtroyed ſo many wonders 
of art, when they over-ran the Roman empire. However juſt 
the reſentment with which the great Guſtavus was animated 
againſt Maximilian duke of Bavaria, he rejected with indigna- 
tion the advice of thoſe who wiſhed him to demoliſh the ſtately pa- 
lace of Munich, and took particular care to preſerve that admi- 
Table ſtructure. | 

Nevertheleſs, if we find it neceſſary to deftroy edifices of that 
nature in order to carry on the operations of war or to advance 
the works in a ſiege, we have an undoubted right to take ſuch a 
itep. The ſovereign of the country, or his general, makes no 
ſcruple to deſtroy them, when neceſſity or the maxims of war 
require it. The governor of a beſieged town ſets fire to the ſub- 
urbs, that they may not afford a lodgement to the beſiegers. No- 
body preſumes to blame a general who lays waſte gardens, vine- 
yards, or orchards, for the purpoſe of encamping on the ground, 
and throwing up an intrenchment. If any beautiful production of 
art be thereby deſtroyed, it is an accident, an unhappy conſequence 
of the war; and the general will not be blamed, except in thoſe 
caſes when he might have pitched his camp elſewhere without 
the ſmalleſt inconvenience to himſelf. 

In bombarding towns, it is difficult to ſpare the fineſt edifices. 
At preſent we generally content ourſelves with battering the 
ramparts and defences of a place. Lo deſtroy a town with 
bombs and red-hot balls, is an extremity to which we do not 

roceed without cogent reaſons. But it is nevertheleſs warranted 
by the laws of war, when we are unable by any other mode to 
reduce an _— poſt, on which the ſucceſs of the war may 
depend, or which enables the enemy to annoy us in a dangerous 
manner. It is allo ſometimes pradliſed when we have no other 
means of forcing an enemy to make war with humanity, or pu- 
niſhing him for ſome inſtance of outrageous conduct. But it is 
only in caſes of the laſt extremity, and with reluCtance, that 


* Sce his letter in Procopius, It is quoted by Grotius, lib. iii. cap. 12, F , not. 11. 
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good princes exert a right of ſo rigorous a nature. In the year 
1694, the Engliſh bombarded ſeveral maritime towns of France, 
on account of the great injury done to the Britiſh trade by 
their privateers. But the virtuous and noble- minded conſort of 
William the Third did not receive the news of theſe exploits 
with real ſatisſaction. She expreſſed a ſenſible concern that war 
ſhould render ſuch acts of hoſtility neceſſary, —adding, that ſhe 
hoped ſuch operations would be viewed in ſo odious a light, as to 
induce both parties to deſiſt from them in future *. 

Fortreſſes, ramparts, and every kind of fortification, are ſolely , 5 7% 
appropriated to the purpoſes of war: and in a juſt war, nothing tion of for- 
is more natural, nothing more juſtifiable, than to demoliſh thoſe treſles. 
which we do not intend to retain in our own poſſeſſion. We fo 
far weaken the enemy, and do not involve an innocent multitude 
in the loſſes which we cauſe him. This was the grand ad- 
rantage that France derived from her victorics in a war in which 
lhe did not aim at making conquelts. 

Safe-guards are granted to lands and houſes intended to be gf _ 
ſpared, whether from pure favour, or with the proviſo of a con- 
tribution. Theſe conſiſt of ſoldiers who protect them againſt 
parties, by producing the general's orders. The perſons of theſe 
ſoldiers muſt be conſidered by the enemy as ſacred: he cannot 
commit any hoſtilities againſt them, ſince they have taken their 
{tation there as — ara and for the ſafety of his ſubjects. 

They are to be reſpected in the ſame manner as an eſeort ap- 
pointed to a garriſon, or to priſoners of war, on their return to 
their own country. 

What we have advanced is ſufficient to give an idea of the mo- $ 172. 

. . . . eneral 
deration which we ought to obſerve, even in the moſt juſt war, rule of wo- 
in exerting our right to pillage and ravage the enemy's country. deration, 
Except the ſingle caſe in which there is queſtion of puniſhing an — 
enemy, the whole is reducible to this general rule All damage — 
done to the enemy unneceſſarily, every act of hoſtility which does ye done to 
not tend to procure victory and bring the war to a concluſion, is an enemys 
a licentiouſneſs condemned by the law of nature. 

But this licentiouſneſs is unavoidably ſuffered to paſs with im- 1 2 
punity, and, to a certain degree, tolerated, between nation and voluntary 
nation. How then ſhall we, in particular caſes, determine with law of na- 
preciſion, to what lengths it was neceſſary to carry hoſtilities in "mr the 

. : 1 ame lub- 
order to bring the war to a happy concluſion? And even it the ied. 
point could be exactly aſcertained, nations acknowledge no com- 
mon judge: each forms her own judgment of the conduct ſhe is to 
purſue in fulfilling her duties. If you once open a door for contt - 
nual accuſations of outrageous excels in hoſtilities, you will only 
augment the number of complaints, and inflame the minds of the 
contending parties with increaſing animoſity : freth injuries will be 
perpetually ſpringing up; and the ſword wil never be ſheathed till 
one of the parties be utterly deſtroyed. The whole, therefore, 


# Hiſtoire de Guillaume III. liv, vi tom. 2. p. 66.3 
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ſhould, between nation and nation, be confined to general rules, in. 
dependent of circumſtances, and ſure and eaſy in the application. 
Now the rules cannot anſwer this deſcription, unleſs they teach us 
to view things in an abſolute ſenſe, to conſider them in themſelves 
and in their own nature. As, therefore, with reſpect to hoſtili 
tics againſt the yy perſon, the voluntary law of nations only 
prohibits thofe meaſures which are in themiclves unlawful aud 
odious, ſuch as poiſoning, aſſaſſination, treachery, the maſſacre 
of an enemy who has ſurrendered, and from whom we have no- 
thing to fear, — ſo the ſame law, in the queſtion now before us, 
condemns every act of holtility which, of its own nature, and in- 
dependently of circumitances, contributes nothing to the ſuc- 
cels of our arms, and does not increaſe our ſtrength, or weaken 
that of the enemy: and, on the other hand, it permits or tole- 
rates every act which in itſelf is naturally adapted to promote the 
object of the war, without conſidering whether ſuch act of hoſ- 
tility was unneceſſary, uſeleſs, or ſuperfluous, in that particular 
inſtance, unleſs there be the cleareſt evidence to prove that an ex- 
ception ought to have been made in the caſe in queſtion : for 
where there is politive evidence, the freedom of judgment no 
longer exiſts. Hence, the pillaging of a country, or ravaging 
it with firc, is not, in a general view of the matter, a violation of 
the laws of war: but if an enemy of much ſuperior ſtrength 
treats in this manner a town or province which he might eaſily 
keep in his poſſeſſion as a means of obtaining an equitable and 
advantageous peace, he is univerſally accuſed of making war like 
a furious barbarian. Thus the wanton deſtruction of public 
monuments, temples, tombs, ſtatues, paintings, &c. is abſolutely 
condemned, even by the voluntary law of nations, as never being 
conducive to the lawful object of war. The pillage and deſtruc- 
tion of towns, the deva{tation of the open country, ravaging, 
fetting fire to houſes, are meaſures no leſs odious and deteltahle 
on every occaſion when they arc evidently put in practice with- 
out abſolute neceſſity or at leuſt very cogent reaſons. But as the 
perpetrators of ſuch outrageous deeds might attempt to palliate 


them under pretext of deſervedly puniſhing the enemy, be 


it here obſerved, that the natural and voluntary law of nations 
does not allow us to inflict ſuch puniſhments, except for enor- 
mous offences againſt the law of nations: aud even then, it is 
glorious to liſten to the voice of humanity and clemency, when 
rigour is not abſolutely neceſſary. Cicero condemns the con- 
duct of his countrymen in deſtroying Corinth to avengerthe un- 
worthy treatment oſtered to the Roman embaſſadors, becauſe 
Rome was able to aſſert the dignity of her miniſters, Without 
proceeding to ſuch extreme rigour. 
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CHAP. X. 
Of Faith between Enemies, —of Stratagems, Ariifices in Mar, 
| Spies, and ſome other Practices. 
HE faith of promiſes and treaties is the baſis of the peace ; b) 2 
Auth to 


of nations, as we have ſhewn in an expreſs chapter (Book 


ſacred be- 


II. Ch. XV.) Ir is ſacred among men, and abſolutely eſſential tween cne- 


to their common ſafety. Are we then diſpenſed from it towards mics. 


an enemy? 'To imagine that between two nations at war 
every duty ceaſes, every tic of humanity is broken, would be an 
error equally groſs and deſtructive. Men, although reduced to 
the neceſſity of taking up arins for their own defence and in 
ſupport of their rights, do not therefore ceaſe to be men. They 
are {till ſubject to the ſame laws of nature :—gtherwiſe there 
would be no laws of war. Even he who wages an unjuſt war 
againſt us is (till a man: we ſtill owe him whatever that quality 
requires of us. But a conflict ariſes between our duties towards 
ourſelves, and thoſe which connect us with other men. The 
right to ſecurity authoriſes us to put in practice, againtt this un- 
jult enemy, every thing neceſſary for repelling him, or bringing 
him to reaſon. But all thoſe duties, the exerciſe of which is 
not neceſſarily ſuſpended by this conflict, ſubſiſt in their full 
force : they are ſtill obligatory on us, both with reſpect to the 
enemy and to all the reſt of mankind. Now, the obligation of 
keeping faith is ſo far ſrom ceaſing in time of war by virtue of 
the preference which the duties towards ourſelves are entitled to, 
that it then becomes more neceſſary than ever. There are a 
thouſand occaſions, even in the courſe of the war, when, in or- 
der to check its rage, and alleviate the calamities which follow 
in its train, the mutual intereſt and ſafety of both the contend- 
ing parties requires that they ſhould agree on certain points. 
What would become of priſoners of war, capitulating garriſons, 
and towns that ſurrender, if the word of an enemy were not to 
be relied on? War would degenerate into an unbridled and 
cruel licentiouſneſs : its evils would be reſtrained by no bounds z 
and how could we ever bring it to a couclufion, and re-eltablifh 
peace ? If faith be baniſhed from among enemies, a war can never 
be terminated with any degree of fafety, otherwiſe than by the to- 
tal deſtruction of one of the parties. The lighteſt difference, the 
leaſt quarrel, would produce a war fſimiiar to that of Hannibal 
againſt the Romans, in which the parties fought, not for this or 
that province, not for ſovereignty or for glory, but ſor the very ex- 
iltence of their reſpective nations“. Thus it is certain that the 


* De ſalute certatum eſt, 
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faith of promiſes and treaties is to be held ſacred in war as well 
as in peace, between enemies as well as between friends. 
* «i The conventions, the treatics made with a nation, are broken 
ticsare to Or annulled by a war ariſing between the contracting parties, 
ke obſerved either becauſe thoſe compacts are grounded on a tacit ſuppoſi- 
between tjon of the continuance of peace, or becauſe each of the parties, 
. horiſed to deprive his enemy of what belon hi 
ing authori p emy o gs to him, 
takes from him thoſe rights which he had conferred on him by 
treaty. Yet here we mult except thoſe treaties by which certain 
things are ſtipulated in caſe of a rupture, — as, for inſtance, the 
length of time to be allowed on each fide for the ſubjects of the 
other nation to quit the country,. — the neutrality of a town or 
province, inſured by mutual conſent, &c. Since, by treaties of 
this nature, we mean to provide. for what ſhall be obſerved in 
caſe of a rupture, we renounce the right of cancelling them by a 
declaration of war. | 
For the fame reaſon, all promiſes made to an enemy in the 
courſe of a war are obligatory. For when once we treat with 
him whilft the ſword is unſheathed, we tacitly but neceſſarily 
renounce all power of breaking the compact by way of com- 
penſation or on account of the war, as we cancel antecedent 
treaties: otherwiſe it would be doing nothing, and there would 
be an abſurdity in treating with the enemy at all. 

9176. But conventions made during a war are like all other com- 
On what pacts and treaties, of which the reciprocal obſervance is a tacit 
»ccation* condition (Book II. & 202) : we are no longer bound to obſerve 

way 
be broken. them towards an enemy who has himſelf been the firſt to violate 

them. And even where there is queſtion of two ſeparate con- 
ventions which are wholly unconnected with each other,—al- 
though we are never juſtifiable in uſing perfidy on the plea of 
our having to do with an enemy who has broken his word on a 
former occaſion, we may nevertheleſs ſuſpend the effect of 2 
promiſe in order to compel him to repair his breach of faith ; 
and what we have promiſed him may . detained by way of ſe⸗ 
curity, till he has given ſatisfaction for his perfidy. Thus, at the 
taking of Namur in 1695, the king of England cauſed marſhal 
Boufflers to be put under arreſt, and, notwitliſtanding the capi- 
tulation, detained him priſoner, for the purpoſe of. obliging 
France to make reparation for the infractions of the capitulations 
of Dixmude and Deinle *. 

$177. Good-faith conſiſts not only in the obſervance of our promiſes, 
Of lies. but alſo in not decciving on ſuch occaſions as lay us under any ſort 

of obligation to ſpeak the truth. From this ſubject ariſes a queſ- 
tion which has been warmly debated in former days, and which 
appeared not a little intricate at a time when people did not enter- 
tain juſt or accurate ideas reſpecting the nature of a lie. Several 
writers, and eſpecially divines, have made truth a kind of deity, to 
which, for its own ſake, and independently of its conſequences, ve 


* Hiſtoire de Guillaume III. tom. ii. p. 148. 


owe 


B. III. Ch. X. FAITH BETWEEN ENEMIES, 


owe a certain inviolable reſpect. They have abſolutely condemned 
every ſpeech that is contrary to the ſpeaker's thoughts: 
they have pronounced it to be our duty, on every occaſion 
when we cannot be ſilent, to ſpeak the truth according to the 
beſt of our knowledge, and to ſacrifice to their divinity our 
deareſt intereſts, rather than be deficient in reſpect to her. But 
philoſophers of more accurate ideas and more profound pene- 
tration have cleared up that notion, ſo confuſed, and ſo falſe 
in its conſequences. They have acknowledged that truth in 

eneral is to be reſpeCted, as being the ſoul of human ſociety, 
the baſis of all confidence in the mutual intercourſe of men,—- 
and, conſequently, that a man ought not to ſpeak an untruth, 
even in matters of indifference, leſt he weaken the reſpect due 
to truth in general, and injure himſcif by rendering his veracity 
queſtionable even when he ſpeaks ſeriouſly. But in thus ground- 
ing the reſpect due to truth on its effects, they took the right 
road, and ſoon found it eaſy to diſtinguiſh between the occaſions 
when we are obliged to ſpeak the truth, or declare our thoughts, 
and thoſe when there exiſts no ſuch obligation. The appellation of 
lies is given only to the words of a man who ſpeaks contrary to 
his thoughts, on occaſions when he is under an obligation to 
ſpeak the truth. Another name (in Latin, 2 *) is ap- 
plied to any falſe diſcourſe to perſons who have no right to in- 
ſiſt on our telling them the truth in the particular caſe in 
queſtion. | 

Theſe principles being laid down, it is not difficult to aſcer- 
tain the lawful uſe of truth or falſehood towards an enemy on 
particular occaſions. Whenever we have expreſsly or tacitly 
engaged to ſpeak truth, we are indiſpenſably obliged to it by 
that faith of which we have proved the inviolability. Such is 
the caſe of conventions and treatics :—it is indiſpenſably neceſ- 
ſary that they ſhould imply a tacit engagement to ſpeak the 
truth : for it would be abſurd to allege that we do not enter into 
any obligation of not deceiving the enemy under colour of treat- 
ing with him :—it would be downright mockery,—it would be 
doing nothing. We are alſo bound to ſpeak the truth to an 
cnemy on all occaſions when we are naturally obliged to it by 
the laws of humanity,—that is to ſay, whenever the ſucceſs of 
our arms, and the duties we G to ourſelves, do not claſh with 
the common duties of humanity, ſo as to ſuſpend their force in 
the preſent caſe, and diſpenſe with our performance of then. 
Thus, when we diſmiſs priſoners either on ranſom or exchange, 


it would be infamous to point out the worſt road for their 


march, or to put them in a dangerous one: and ſhould the hoſ- 
tile prince or general inquire after a woman or child who is dear 
to him, it would be ſcandalous to deceive him. 

But when, by leading the enemy into an error, either by words 
in which we are not obliged to ſpeak truth, or by ſome feint, we 


* Fulſiloguy, ſalſe - ſpeaking, untruth, falſchood. 
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can gain an advantage in the war, which it would be lawful to 
ſeek by open force, it cannot be doubted that ſuch a proceedir, 

1s verfeAtly juſtifiable. Nay, fince humanity obliges us to prefer 
the gentleſt methods in the proſecution of our Abt , by a 
ſtratagem, by a ſcint void of perſidy, we can make ourſelves 
maſters of a ſtrong place, ſurpriſe the enemy, and overcome hir, it 


is much better, it is really more commendable, to ſucceed in this 


manner, than by a bloody ſiege or the carnage of a battle *. But, 
the defire to ſpare the effuſion of blood will by no means autho- 
riſe us to employ perſidy, the introduction of which would be 
attended with conſequences of too dreadful a nature, and would 
deprive ſovercigns, once embarked in war, of all means of treat- 
ing together, or reſtoring peace (J 174). 

Deceptions practiſed on an enemy either by words or actions, 
but without perfidy,—ſnares laid for him conſiſtent with the 
rights of war,—are Hratagems, the uſe of which has always been 
acknowledged as lawful, and had often a great ſhare in the glor 
of celebrated commanders. The king of England, William III. 
having diſcovered that one of his ſecretaries regularly ſent intel- 

igence of every thing to the hoſlile general, cauſed the traitor to 
be ſecretly put under arreſt, and made him write to the duke of 
Luxembourg, that the next day the allicy would make a general 
forage, ſupported by a large body of infantry with cannon ; and 
this artiſice he employed for the purpoſe of ſurpriſing the French 
army at Steinkirk. But, through the aCtivity of the French ge- 
neral, and the courage of his troops, though the meaſures were 
to artſully contrived, the ſucceſs was not anſwerable +. 

In the uſe of ſtratagems, we ſhould reſpect not only the faith 
due to an enemy, but alſo the rights of humanity, and carcfully 
avoid doing things the introduction of which would be perni— 
cious to mankind. Since the commencement of hoſtilities be- 
tween France and England, an Engliſh frigate is ſaid to have 
appeared oſf Calais, and made ſignals of diftreſs, with a view of 
decoying out ſome veſſel, and actually ſcized a boat and ſome 
ſailors who generouſly came to her aſſiſtance. If the fact be true, 
that unworthy ſtratagem deſerves a ſevere puniſhment. It tends 


* There was 2 time when thoſe who were taken in attempting to ſurpr a 
town were put to death. In 1597, prince Maurice attempted to take Venlo by 
ſurpriſe : the attempt failed ; and ſome of his men being made priſon«-rs on the 
uccaſion, “we e condemned to death, —the mutual conicut cf the parties having 
« introduced that new rule, in order to obviate dangers of this kind.” (Grot:us 
Iliſt. of the Diſlurb. in the Netherl:nds.) Since that time the rule has bcen 
changed : at preſent, mil:tary men who attempt to ſurpriſe a ton in time of 
open war, are not, in caſe of being taken, treated in a different manner from 
other priſoners : aud this cuſtom is more conſonant to reaſon and humanity. Ne- 
vertieleſs, if they were in diſguiſe, or had employed treachery, they would be 
treated as (pies: and this is perhaps what Grotius means: ſor 1 do net, in any 
other inſtance, find that ſuch ſeverity was uſ-d towards troops who were ſimply 
come to ſurpriſe a town in the filence of the night. It would be quite arother 
affair, if ſuch an attempt were made in a time of profoumd peace; and the Sa- 
voyards who were taken ia the eſcalade of Geneva, deſet ved the puniſhment of 
death which was inflited on them, | Sce page 321. 

+ Mcmoires de Feuquicies, tolls Iii. p. 87. 
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to damp a benevolent charity which ſhould be held ſo ſacred in 
che eyes of mankind, and which is ſo laudable even between 
enemies. Beſides, making ſignals of diſtreſs is aſking aſſiſtance, 
and, by that very action, promiſing perfect ſecurity to thoſe who 

ive the friendly ſuccour. Therefore the action attributed to 
that frigate implies an odious perfidy. | 

Some nations, even the Romans, for a long time profeſſed to 
deſpite every kind of artiſice, ſurpriſe, or ſtratagem, in war; and 
others went ſo far as to fend notice cf the time and place they 
had choſen for giving battle “. In this conduct there was more 
generoſity than prudence. Such behaviour would indeed be very 
laudable, if, as in the frenzy of duels, the only buſineſs was to 
diſplay perſonal courage. But in war the object is to defend 
our country, and by force to proſecute our rights which are un- 
juſtly with-held from us: and the ſureſt means of obtaining our 
end are alſo the molt commendable, provided they be not unlaw- 
ſul and odious in themſelves +. The contempt of artifice, ſtra- 
tagem, and ſurpriſe, proceeds often, as in the caſe of Achilles, 
from a noble confidence in perſonal valour and ſtrength : and it 
mult be owned that when we can defeat an enemy by open 
force in a pitched battle, we may entertain a better-grounded 
belief that we have ſubdued him and compelled him to ſue for 
peace, than if we had gained the advantage over him by ſurpriſe, 
—as Livy } makes thole generous ſenators ſay, who did not ap- 
prove of the inſincere mode of proceeding which had been 
adopted towards Perſeus. Therefore, when plain and open 
courage can ſecure the victory, there are occaſions when it is 
preferable to artifice, becauſe it procures to the ſtate a greater 
and more permanent advantage. 

The employment of ſpies is a kind of clandeſtine practice or 
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deceit in war. Theſe find means to infinuate themſelves among Spics. 


the enemy, in order to diſcover the {tate of his affairs, to pry into 
his deſigns, and then give intelligence to their employer. Spies 
are generally condemned to capital puniſhment, and with great 
jullice, ſince we have ſcarcely any other means of guarding 
againſt the miſchief they may do us (Y 155). For this reaſon, a 
wan of honour, who is unwilling to expole himſelf to an igno- 
minious death from the hand of a common executioner, ever 
declines ſerving as a ſpy : and moreover he looks upon the o:hce 
as unworthy of him, becauſe it cannot be performed without 
ſome degree of treachery. The ſovereign, therefore, has no 
right to require ſuch a fervice of his fubjects, unleſs perhaps 


* This was the practice cf the ancient Gauls. See Livy.—It is ſaid of Achilles, 
that he was for ſiehting openly, and not of a diſpoſition to cauceal hindelt in che 
ſamous wooden horfe which proved ſatal to the Trojans: 

Ille non, incluſus equo Minervz 
Sacra mentito, male ſcriatos 
Troas, et lætam Priami choreis 
Falleret aulam ; 
Sed palam capt's gravis... Hor. lib. iv. od. 6, 
+} Virg. En. ii. 390, + Tit. Liv. lib, xlii. cap. 47. 
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in ſome ſingular caſe, and that of the higheſt importance. It 
remains for him to hold out the temptation of a reward, as an 
inducement to mercenary fouls to engage in the buſineſs, If 
thoſe whom he employs make a: voluntary tender of their ſer. 
vices, or if they be neither ſubject to nor in any wiſe connected 
with the enemy, he may unqueſtionably take advantage of their 
exertions, without any violation of juſtice or honour. But is it 
lawtul, is it honourable, to ſolicit the enemy's ſubjects to act a8 
ſpies, and betray him? Jo this queſtion the following ſeQion 
will furniſh an anſwer. | 

It is aſked in general whether it be lawful to ſeduce the ene- 


la dion of MY'S men, for the purpoſe of engaging them to tranſgreſs their 
theencmy': duty by an infamous treachery? Here a diſtinction mult be 


people. 


made between what is due to the enemy notwithſtanding the 
ſtate of warfare, and what is required by the internal laws of 
conſcience, and the rules of propriety. We may lawfully en- 
deavour to weaken the enemy by all poſſible means ($ 138), 
provided they do not affect the common ſafety of human ſociety, 
as do poiſon and aſiaſination (v 155). Now, in ſeducing a ſub- 
ject to turn ſpy, or the governor of a town to deliver it up to us, 
we do not ſtrike at the foundation of the common ſafety and 
welfare of mankind. Subjects acting as ſpics to an enemy do 
not cauſe a fatal and unavoidable evil: it is poſſible to guard 
a gainſt them to a certain degree; and as to the ſecurity of for- 
tre ſles, it is the ſovereign's buſineſs to be careful in the choice of 
the governors to whom he intruſts them. Thoſe meaſures, 
therefore, are not contrary to the external law of nations; nor 
can the enemy complain of them as odious proceedings. Ac- 
cordingly they are practiſed in all wars. But are they honour- 
able, and compatible with the laws of a pure conſcience ? Cer- 
tainly no: and of this the generals themſelves are ſenſible, as 
they are never heard to boaſt of having practiſed them. Seducing 
a ſubject to betray his country, engaging a traitor to ſet fire to 
a magazine, tampering with the fidelity of a governor, enticing 
him, perſuading him to deliver up the town intruſted to his 
charge, is prompting fuch perſons to commit deteſtable crimes. 
Is it honourable to corrupt our moſt inveterate enemy, and tempt 
him to the commiſſion of a crime? If ſuch practices are at all 
excuſable, it can be only in a very jult war, and when the imme- 
diate object is to fave our country when threatened with ruin by 
a lawleſs conqueror. On ſuch an occalion (as it ſhould ſeem) 
the g;uilt of the ſubject or general who ſhould betray his ſovereign 
when engaged in an evidently unjuſt cauſe, would not be of to 
very odious a nature. He who himſelf tramples upon juſtice 
and probity, deſerves in his turn to feel the effects of wickedneſs 
and perfidy*. And if ever it is excuſable to depart from the — 

rules 


* Xeno hon very proper'y expreſſes the reaſons which render treachery deteſ- 
table, nd which aw horiſe us to repreſs it ly other means than open force. 
% Treache ; (ys he, is more dreadlul than en war, ip | roportion as it 1 1 
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rules of honour, it is againſt ſuch an enemy, and in ſuch an ex- 
tremity. 'The Romans, whoſe ideas concerning the rights of 
war were in general ſo pure and elevated, did not approve of 
ſuch clandeſtine practices. They made no account of the conſul 
Czpio's victory over Viriatus, becauſe it had been obtained by 
means of bribery. Valerius Maximus aflerts that it was ſtained 
with a double perfidy *; and another hiſtorian ſays that the ſe- 
nate did not approve of it +. 

It is a different thing merely to accept of the offers of a traitor. 
We do not ſeduce him: and we may take advantage of his crime, 
while at the ſame time we deteſt it. Fugitives and deſerters 
commit a crime againſt their ſovereign ; yet we receive and har- 
bour them by the rights of war, as the civil law expreſles it t. 
If a governor ſells himſelf, and offers for a ſum of money to de- 
liver up his town, ſhall we ſcruple to take advantage of his crime, 
and to obtain without danger what we have a right to take by 
force ? But when we feel ourſelves able to ſucceed without the 
aſſiſtance of traitors, it is noble to reject their offers with deteſta- 
tion. The Romans, in their heroic ages, in thoſe times when 
they uſed to diſplay ſuch illuſtrious examples of magnanimity and 
virtue, conſtantly rejected with indignation every advantage pre- 
ſented to them by the treachery of any of the enemy's ſubjects. 
They not only acquainted as with the atrocious de- 
ſign of his phyſician, but alſo refuſed to take advantage of a leſs 
heinous crime, and ſent back to the Faliſci, bound and fettered, 
a traitor who had offered to deliver up the king's children 5. 

But when inteſtine diviſions prevail among the enemy, we 
may without ſcruple hold a correſpondence with one of the par- 
ties, and avail ourſelves of the right which they think they have 
to injure the oppoſite party. Thus we promote our own inter- 
elts, without ſeducing any perſon or being in anywiſe partakers 
of his guilt. If we take advantage of his error, this is doubtleſs 
allowable againſt an enemy. 

Deceitful intelligence is that of a man who feigns to betray 
his own party, with a view of drawing the enemy into a ſnare. 
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difficult to guard againſt clandeſtine plots than againſt an open attack: it is alfo mT 


more odious, becauſe men engaged in overt hoſtilities may again treat together, 
© and come to a ſinccre reconciliation, whereas nobody can venture to treat with 
or repoſe any contidence in a man whom he has once found guilty of treachery.”* 
Hit. Grzc. lib. ii. cap. 3. : 

* Viriati etiam cxdes duplicem perfidiz accuſationem recepit: in amicis, uod 
eorum manibus interemptus eſt ; in Q. Servilio Cæpione conſule, quia is ſceleris 
hujus auctor, impunitate promiſſa, ſuit, victoriamque non meruit, fed emit. lib. ix. 
cap. 6. Although this inſtance ſees to belong to another head (that of aſſaſſina- 
tion), I nevertheleſs quote it here, becauſe it does not appear from other authors 
that Cæpio had induced Viriatus's ſoldiers to aſſaſſinate him, Among others, ſee 
Eutropius, lib. vi. cap. 8. _ 

t uz victoria, quia empta erat, a ſenatu non probata. Auctor de Viris Il- 

cap. 71. : 

: Transfugam jure belli recipimus. Digeſt. I. xli. tit. t, de adquir. er. Dom. 

t. 

$ Eadem fide indicatum Pyrrho regi medicum vitæ ejus inſidiantem ; eden 


Faliſcis vinctum trad tum proditorem liberorum regis, Tis, Liv. lib, xii. cap. i 
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Tf he does this deliberately, and has himſelf made the firſt over- 
tures, it is treachery, and an infamous procedure: but an officer, 
or the governor of a town, when tampered with by the enemy, 
may, ou certain occaſions, lawfully ſeign acquieſcence to the pro- 
poſal with a view to deceive the ſeducer : an inſult is offered to 
him in tempting his fidelity ; and to draw the tempter into the 
inare, is no more than a juſt vengeance. By this conduct he nei. 
ther violates the faith of promiſes, nor impairs the happineſs of 
mankind : for criminal engagements are abſolutely void, and 
ought never to be fulfilled ; and it would be a fortunate circum- 
ſtance if the promiſes of traitors could never be relied on, but 
were on all ſides ſurrounded with uncertainties and dangers, 
Therefore a ſuperior, on information that the enemy is tempting 
the fidelity of an officer or ſoldier, makes no ſcruple of orderin 

that ſubaltern to feign himſelf gained over, and to arrange his 
pretended treachery ſo as to draw the enemy into an ambuſcade. 
The ſubaltern is obliged to obey. But when a direct attempt 
is made to ſeduce the commander in chief, a man of honour gene- 
rally preters, and ought to prefer, the alternative of explicitly 
and indiguantly rejecting ſo diſgraceful a propoſal “. 


CHAP. XL 


_ Of the Sovereign who wages an unjuſt ar. 


9581. E who is engaged in war derives all his right from the 
An unjuſt jullice of his cauſe. The unjuſt adverſary who attacks 
war gives or threatens him,—who with-holds what belongs to him, —in a 
+ ae = word, who does him an injury, —lays him under the neceſſity of 
defending himſelf, or of doing himſelf juſtice, by force of arms: 
he authoriſes him in all the acts of hoſtility neceffary for obtain- 
ing complete fatisfaQtion. Whoever therefore takes up arms 
without a lawful cauſe, can abſolutely have no right whatever: 
every act of hoſtility that he commits is an act of juſtice. 
51349. He is chargeable with all the evils, all the horrors of the war: 
Grout guiit all the effuſion of blood, the deſolation of families, the rapine, 
ot the ſove- R , G - , 
reign who the acts of violence, the ravages, the conflagrations, are his 
undertakes works and his crimes, He is guilty of a crime againſt the ene- 
it. 
* When the duke of Parma was engaged in the ſiege of Bergen-op-zaom, two 
Spaniſh priſoners, who were confined in a fort near the town, attempted to pain 
over a tavern-kecper, and an Engliſh ſoldier, to betray that fort to the duke. 
Theſe men having acquainted the governor with the circumflance, received orders 
from him to ſcign acquieſcence; and, accordinply, having made all their arrange. 
ments with the duke of Parma for the furprifal of the tort, they gave notice of 
every particular to the governor. He, in conſequence, kept himſeli prepared to 
give a proper reception to the Spaniards, who fell into the ſrare, and loſt near 


three thouſand men on the occallou. Crotius, Hill, ef the Diſturb. in the Nether- 
Jo.ids teck i. 8 
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my, whom he attacks, oppreſſes, and maſſacres, without cauſe : 
he is guilty of a crime againſt his people, whom he forces into 
acts of injuſtice, and expoſes to danger, without reaſon or ne- 
ceſſity, —againſt thoſe of his ſubjects who are ruined or diſtreſſed 
by the war,—who loſe their lives, their property, or their health, 
in conſequence of it : finally, he is guilty of a crime againſt 
mankind in general, whoſe peace he diſturbs, and to whom he 
ſets a pernicious example. Shocking catalogue of miſeries and 
crimes | dreadful account to be given to the king of kings, to 
the common father of men! May this light ſketch ſtrike the 
eyes of the rulers of nations,—of princes, and their miniſters ! 
Why may not we expect ſome benefit from it? Are we to ſup- 
poſe that the great are wholly loſt to ali ſentiments of honour, of 
humanity, of duty, and of religion ? And ſhould our weak voice, 
throughout rhe whole ſucceſſion of ages, prevent even one ſingle 
war, how gloriouſly would our ſtudies and our labour be rewarded ! 
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He who does an injury is bound to repair the damage, or to 6 183. 
make adequate ſatisfaction if the evil be irreparable, and even to His obliga- 


ſubmit to puniſhment, if the puniſhment be neceſſary, either as tions. 


an example, or for the ſafety of the party offended, and for that 
of human ſociety. In this predicament ſtands a prince who is 
the author of an unjuſt war. He is under an obligation to re- 
ſtore whatever he has taken,—to ſend back the priſoners at his 
own expenſe, —to make compenſation to the enemy for the cala- 
mities and loſſes he has brought on him, to reinitate ruined fa- 
milies,—to repair, if it were poſſible, the loſs of a father, a ſon, 
a huſband. 


But how can he repair ſo many evils? Many are in their own 5 186. 
nature irreparable. And as to thoſe which may be compenſated Difficulty 


by an equivalent, where ſhall the unjuſt warrior find means to 


of repairing 
the injury 


furniſh an indemnification for all his acts of violence? The hc hs done. 


prince's private property will not be ſufficient to anſwer the de- 
mands. Shall he give away that of his ſubjects ?—lt does not 
belong to him ? Shall he ſacrifice the national lands, a part of 
the ſtate ?—But the ſtate is not his patrimony (Book I. Q g1) : he 
cannot diſpoſe of it at will. And although the nation be, to a 
certain degree, eſponſible for the acts of her ruler,—yet (exclu- 
five of the injuſtice of puniſhing her directly for faults of which 
ſhe is not guilty) if ſhe is reſponkble for her ſovereign's acts, that 
reſponſibility only regards other nations, who look to her for re- 
dreſs (Book I. & 40, Book II. IF 81, 82): but the ſovereign 
cannot throw upon her the puniſhment due to his unjuſt deeds, 
nor deſpoil her in order to make reparation for them. And, 
were it even in his power, would this wath away his guilt, and 
leave him a clear conſcience? Though acquitted in the eyes 
of the enemy, would he be ſo in the eyes of his people? 
It is a flrange kind of juſtice which prompts a man to make 
reparation for his own miſdeeds at the expenſe of a third per- 
lon: this is no more than changing the object of his injuſtice. 


Weigh all theſe things, ye rulers of nations! and when clearly 
convinced 
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convinced that an unjuſt war draws you into a multitude of im. 
quities which all your power cannot repair, perhaps you wil 
be leſs haſty to engage in it. 
BA. At The reſtitution of conqueſts, of priſoners, and of all propert 
the nation that ſtill exiſts in a recoverable ſtate, admits of no doubt when 
aud the mi- the injuſtice of the war is acknowledged. The nation in her 
33 aggregate capacity, and each individual particularly concerned, 
auy thing being convinced of che injuſtice of their poſſeſſion, are bound to 
relinquiſh it, and to reſtore every thing which they have Wrong- 
fully acquired. But as to the reparation of any damage, are the 
military, the generals, officers, and ſoldiers, obliged in conſcience 
to repair the injuries which they have done, not of their own 
will, but as inſtruments in the hands of their ſovereign ? I am 
ſurpriſed that the judicious Grotius ſhou'd, without diſtinction, 
hold the affirmative *. It is a deciſion which cannot be ſupported 
except in the caſe of a war ſo palpably and indiſputably unjuſt, 
as not to admit a preſumption of any fecret reaſon of ſtate that is 
capable of juſtifying it,—a caſe in politics, which is nearly im- 
. poſſible, On all occaſions ſuſceptible of doubt, the whole na- 
tion, the individuals, and eſpecially the military, are to ſubmit 
their judgment to thoſe who hold the reins of government,—to 
the ſovereign : this they are bound to do, by the eſſential princi- 
ples of political ſociety and of government. What would be the 
conſequence, if, at every ſtep of the ſovercign, the ſubjects were 
at liberty to weigh the juſtice of his reaſons, and refuſe to march 
to a war which might to them appear unjuſt ? It often happens 
that prudence will not permit a ſovereign to diſcloſe ail his 
reaſons. It is the duty of ſubjects to ſuppoſe them juſt and 
wiſe, until clear and abſolute evidence tells them the contrary. 
When, therefore, under the impreſſion of ſuch an idea, they have 
lent their aſhſtance in a war which is afterwards ſound to be un- 
juſt, the ſovereign alone 15 guilty : he alone is bound to repair the 
injuries. 'The fubjects, and in particular the military, are inno- 
cent: they have acted only from a neceſſary obedience. They 
are bound, however, to deliver up what they have acquired in 
ſuch a war, becauſe they have no lawful title to poſſeſs it. This! 
believe to be the almoſt unanimous opinion of all honeſt men, and 
of thoſe officers who are moit diſtinguiſhed for honour and pro- 
bity. Their caſe, in the preſent inſtance, is the ſame as that of 
all thoſe who are the executors of the ſovereign's orders. Go- 
vernment would be impracticable if every one of its inſtruments 
was to weigh its commands, and thoroughly canvaſs their juſtice 
before he obeyed them. But if they are bound by a regard for 
the welfare of the ſtate to ſuppoſe the ſovereign's orders jult, 
they are not reſponſible for them. 


De Jure Belli ct Paci, lib, iii. cap. 10. 
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CHAP. XI. 


O the Voluntary Law of Nations, as it regards the Effefs of Re- 
cular Warfare, independently of the Fuſtice of the Cauſe. 


LL the doctrines we have laid down in the preceding chapter, 
are evidently deduced from ſound principles,—from the 
eternal rules of juſtice: they are ſo many ſeparate articles of 
that ſacred law which nature, or the divine author of nature, 
has preſcribed to nations. He alone whom juſtice and neceſlity 
have armed, has a right to make war; he alone is empowered to 
attack his enemy, to deprive him of life, and wreſt ſrom him 
his goods and poſſeſſions. Such is the deciſion of the neceſſary 
law of nations, or of the law of nature, which nations are ſtrictly 
bound to obſerve (Prelim. F 7): it is the inviolable rule that 
each ought«conſcientiouſly to follow. But in the conteſts of na- 
tions and ſovereigns who live together in a ſtate of nature, how 
can this rule be enforced ? They acknowledge no ſuperior. Who 
then ſhall be judge between them, to aſſign to each his rights and 
obligations,—to ſay to the one, © You have a right to take up 
« arms, to attack your enemy, and ſubdue him by force,” —and 
to the other, Every act of hoſtility that you commit will be 
« an act of injuſtice; your victories will be ſo many murders, 
« your conqueſts rapines and robberies ?” Every free and ſove- 
reign ſtate has a right to determine, according to the dictates of 
her own conſcience, what her dutics require of her, and what 
ſhe can or cannot do with juſtice (Prelim. & 16). If other na- 
tions take upon themſelves to judge of her conduct, they in- 
vade her liberty, and infringe her moſt valuable rights (Prelim. 
$15): and, moreover, each party aſſerting that they have juſtice 
on their own fide, will arrogate to themſelves all the rights of 
war, and maintain that their enemy has none, that his hoſtilities 
are ſo many acts of robbery, ſo many infractions of the law of 
nations, in the puniſhment of which all ſtates ſhould unite. 
The deciſion of the controverſy, and of the juſtice of the cauſe, 
is ſo far from being forwarded by it, that the quarrel will become 
more bloody, more calamitous in its effects, and alſo more dith- 
cult to terminate. Nor is tll is all: the neutral nations themſelves 
will be drawn into the diſpute, and involved in the quarrel. If 
an unjuſt war cannot, in its effect, confer any right, no certain 
poſſellion can be obtained of any thing taken in war, until ſome 
acknowledged judge (and there is none ſuch between na ions) 
thall have definitively pronounced concerning the juſtice of the 
cauſe: and things f acquired will ever remain liable to be 
claimed, as property carried off by robbers. 


Let us then leave the ſtrictneſs of the neceſſary law of nature 
- ws 
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admit the to the conſcience of ſovereigns; undoubtedly they are never il. 
voluntary lowed to deviate from it. But as to the external effects of the 
Gr law among men, we mult neceſſarily have recourſe to rules that 
ſhall be more certain and eaſy in the application, and this for 
the very ſafety and advantage of the great ſociety of mankind. 
Theſe are the rules of the voluntary law of nations (Prelim. 9 
21). The law of nature, whoſe object it is to promote the 
welfare of human ſociety, and to protect the liberties of all na- 
tions, — which requires that the affairs of ſovereigns ſhould be 
brought to an iſſue, and their quarrels determined and carried 
to a ſpeedy concluſion, —that law, I ſay, recommends the ob- 
ſervance of the voluntary law of nations, for the common ad. 
vantage of ſtates, in the fame manner as it approves of the alte. 
rations which the civil law makes in the rules of the law of na- 
ture, with a view to render them more ſuitable to the ſtate of 
9 ſociety, and more eaſy and certain in their application. 

t us therefore apply to the particular ſubject of war the gene- 
ral obſervation made in our Preliminaries (5 28) —a nation, a ſo- 
vereign, when deliberating on the meaſures he is to purſue in or- 
der to fulfil his duty, ought never to loſe fight of the neceſſary 
law, whoſe obligation on the conſcience is inviolable : but in ex- 
amining what he may require of other ſtates, he ought to pay a 
deference to the voluntary law of nations, and reſtrict even his 
juſt claims by the rules of that law, whoſe maxims have for their 
object the happineſs and advantage of the univerſal ſociety of 
nations. Though the neceſſary law be the rule which he invari- 
ably obſerves in his own conduct, he ſhould allow others to avail 
themſelyes of the v9/untary law of nations. 

6 190. The firſt rule of that law, reſpecting the ſubje under con- 
_— fideration, is, that regular war, as to its effetts, is to be accounted 
its efes, J en 69th ſides. This is abſolutely neceſſary, as we have juſt 
is to be ac- ſhewn, if people wiſh to introduce any order, any regularity, 
counted juſt into ſo violent an operation as that of arms, or to ſet any bounds 
* to the calamities of which it is productive, and leave a door con- 

ſtantly open for the return F peace. It is even impoſſible to 
point out any other rule of conduct to be obſerved between na- 
tions, ſince they acknowledge no ſuperior judge. 

Thus the rights founded on the ſtate of war, the lawfulneſs 
of its effects, the validity of the acquiſitions made by arms, do 
not, externally and between mankind, depend on the jultice of 
the cauſe, but on the legality of the means in themſelves,—that 
is, on every thing requiſite to conſtitute a regular war. If the 
enemy obſerves all the rules of regular warfare (ſee Chap. Ill, 
of this Book), we are not entitled to complain of him as a viola- 
tor of the law of nations. He has the ſame pretenſions to juſtice 
as we ourſelves have; and all our reſource lies in victory or an 
accommodation. 

5 Second rule. The juſtice of the cauſe being reputed equal 
* between two enemies, whatever is permitted to the one in virtue 


is permit- of the /tate of wary is alſo permitted to the other. According. 
19 
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J. 
no nation, under pretence of having juſtice on her ſide, ever ted to one 
. complains of the hoſtilities of her enemy, while he confines E: is 
e them within the limits preſcribed by the common laws of war. 2 
It We have, in the preceding chapters, treated of what is allow- . * 
Ir able in a juſt war. It is preciſely that, and no more, which the 
l. voluntary law equally authoriſes in both parties. That law puts 
) things between both on a parity, but allows to neither what is in 
ie iſelf unlawful : it can never countenance unbridled licentiouſ- 
|. neſs. If therefore nations tranſgreſs thoſe bounds,—if they 
de carry hoſtilities beyond what the internal and neceſſary law per- 
d mits in general for the ſupport of a juſt cauſe, —far be it from us 
)- to attribute theſe exceſſes to the voluntary law of nations: they 
J. are ſolely imputable to a depravation of manners, which pro- 
e· duces an unjuſt and barbarous cuſtom. Such are thoſe hor- 
I rid enormities ſometimes committed by the ſoldiery in a town 
of taken by ſtorm. 
n. 3. We mult never forget that this voluntary law of nations, g ros. 
A which is admitted only through neceſſity, and with a view to — 8 
0- avoid greater evils (V 188, 189), does not, to him who takes up ol hs 
Fe arms in an unjuſt cauſe, give any real right that is capable of juſti- more than 
ry {ing his conduct and acquitting his conſcience, but merely entitles him +55. agor 7, 4g 
* tz the benefit of the external ect of the law, and to impunity among wages an 
2 mankind. This ſufficiently appears from what we have ſaid in eſta- unjuit war. 
1s bling the voluntary law of nations. The ſovereign, therefore, 
Ar whoſe arms are not ſanctioned by juſtice, is not the leſs unjuſt, or 
of leſs guilty of violating the ſacred law of nature, although that law 
1 elf (with a view to avoid aggravating the evils of human ſociety 
al by an attempt to prevent them) requires that he be allowed to 
enjoy the ſame external rights as juſtly belong to his enemy. In 
n- the fame manner, the civil law authoriſes a debtor to refuſe pay- 
ed ment of his debts in a caſe of preſcription : but he then violates 
uſt his duty : he takes advantage of a law which was enacted with 
an a view to prevent the endleſs increaſe of law- ſuits: but his con- 
ds duct is not juſtifiable upon any grounds of — right. 
n- From the unanimity that in fact prevails between ſtates in ob- 
to {erving the rules which we refer to the voluntary law of nations, 
Je Grotius aſſumes for their foundation an actual conſent on the part 
of mankind, and refers them to the arbitrary law of nations. 
eſs But, excluſive of the difficulty which would often occur in prov= 
do ing ſuch agreement, it would be of no validity except againſt 
of thoſe who had formally entered into it. If ſuch an engage- 
nat ment exiſted, it would belong to the conventional lav of na- 
he tions, which muſt be proved by hiſtory, not by argument, and 
I 5 founded on facts, not on principles. In this work we lay 
la- down the natural principles of the law of nations. We de- 
ice duce them from nature itſelf; and what we call the volur tary 
an law of nations, conſiſts in rules of conduct and of external 
night, to which nations are, by the law of nature, bound to con- 
val ent; ſo that we are authoriſed to preſume their conlent, without 
tue keking for a record of it in the annals of the world; becaule, 
ly, 6 even 
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even if they had not given it, the law of nature ſupplies their 
omiſſion, and gives it for them. In this particular, nations have 
not the option of giving or with-holding their conſent at ple. 
ſure : the refuſal to give it would be an infringement of the 
common rights of nations (Prelim. & 21). 

This voluntary law of nations, thus eſtabliſhed, is of very ex- 
tenlive uſe, and is far from being a chimera, an arbitrary or 
groundleſs fiction. It flows from the ſame ſource, and is found. 
e on the ſame principles, with the natural and neceſſary law, 
For what other reaſon does nature preſcribe ſuch and ſuch rules 
of conduct to men, except becauſe thoſe rules are neceſſary to 
the ſafety and welfare of mankind? But the maxims of the 
neceſſary law of nations are founded immediately on the nature 
of things, and particularly on that of man, and of political ſo- 
ciety. The voluntary law of nations ſuppoſes an additional prin- 
ciple,—the nature of the great ſociety of nations, and of their 
mutual intercourſe. "The neceſſary law enjoins to nations what 
is abſolutely indiſpenſable, and what — rends to their per- 
fection and common happineſs. The voluntary law tolerates 
what cannot be avoided without introducing greater evils. 


CHAP. XIII. 


Of Acquiſitions by Mur, and particularly of Conqueſis. 


| b it be lawful to carry off things belonging to an enemy, with 
a view of weakening him (F 160), and ſometimes of puniſhing 
him (F 162), it is no leſs lawful in a juſt war to appropriate them 
to our own uſe, by way of compenſation, which the civi- 
lians term expletiy juris (Y 161). They are retained as an equi- 
valent for what is due by the enemy, for the expenſes and da- 
mages which he has occaſioned, and even (when there is cauſe to 
puniſh him) as a commutation for the puniſhment he has de- 
ſerved. For when I cannot obtain the individual thing which 
belongs or is due to me, I have a right to an equivalent, which, 
by the rules of expletive juice, and in moral eſtimation, is con. 
fidered as the thing itſelf. Thus, according to the law of 
nature, which conſtitutes the neceſſary law of nations, war 
founded on juſtice is a lawful mode of acquiſition. 

But that ſacred law does not authoriſe even the acquiſitions 
made in a juſt war, any farther than as they are approved by 
juſtice,—thar is to lay, no farther than is requiſite to obtain com- 
plete ſatisfzAion in the degree neceſſary for accompliſhing the lau- 
ful ends we have juſt mentioned. An equitable conqueror, deaf to 
the ſuggeſtions of ambition and avarice, will make a juſt eſtimate 
of what is due to him,—that is to ſay, of the thing which has 
been the ſubject of the war (if the thing itſelf is no longer vey 

f verable), 
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yerable), and of the damages and expenſes of the war. — and will 
retain no more of the enemy's property than what is preciſely 
ſufficient to furniſh the equivalent. But if he has to do with a 
perfidious, reſtleſs, and dangerous enemy, he will, by way of pu- 
niſhment, deprive him of ſome of his towns or provinces, and 
keep them to ſerve as a barrier to his own dominions. Nothing 
is more allowable than to weaken an enemy who has rendered 
himſelf ſuſpected and formidable. The lawful end of puniſh- 
ment is future ſecurity. The conditions neceſſary for rendering 
an acquiſition, made by arms, juſt and irreproachable before 
God and our own conſcience, are thefe—juſtice in the cauſe, and 
equity in the meaſure of the ſatisfaction. 

But nations cannot, in their dealings with each other, inſiſt 
on this rigid juſtice. By the rules of the voluntary law of na- 
tions, every regular war is on both ſides accounted juſt, as to its 
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effects (F 190); and no one has a right to judge a nation, re- tions. 


ſpecting the unreaſonableneſs of her claims, or what ſhe thinks 
neceſſary for her own ſafety (Prelim. F 21). Every acquiſition, 
therefore, which has been made in regular warfare, is valid ac- 
cording to the voluntary law of nations, independently of the 
juſtice of the cauſe, and the reaſons which may have-induced 
the conqueror to aſſume the property of what he has taken. 
Accordingly, nations have ever eſteemed conqueſt a lawful title; 
and that title has ſeldom been diſputed, unleſs where it was de- 
rived from a war not only unjuſt in itſelf, but even deſtitute of 
any plauſible pretext. 

he property of movable effects is veſted in the enemy from 


$ 196+ 


the moment they come into his power; and if he ſells them to Acquiſition 
neutral nations, the former proprietor is not entitled to claim f movable 


them. But ſuch things muſt be actually and truly in the encmy's 
power, and carried to a place of ſafety. Suppoſe a foreigner 
coming into our country buys a portion of the booty which a 
party of enemies have juſt taken from us: our men who are in 
purſuit of this party may very juſtly ſeize on the booty which 
that foreigner was over precipitate in buying. On this head 
Grotius quotes from De Thou the inſtance of the town of Lierre 
in Brabant, which having been captured and recaptured on the 
ſame day, the booty taken from the inhabitants was reſtored to 
them becauſe it had not been twenty-four hours in the enemy's 
hands . This ſpace of twenty-four hours, together with the 
practice obſerved at ſea +, is an inſtitution of the law of nations 
eſtabliſhed by agreement or cuſtom, and is even a civil law in 
ſome ſtates. The natural reaſon of the conduct adopted towards 
the inhabitants of Lierre is, that the enemy being taken as it 
were in the fact, and before they had carried off the booty, it 
was not looked upon as having abſolutely become their property, 
or been loſt to the inhabitants. Thus, at ſea, a ſhip taken by 


® Crotius, de Jure Belli et Pac's, lib. iii. cap , J 3, u. 7. 
1 See Gi otius, ibid. ard in the text. 
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the enemy, may be retaken and delivered by other ay of her 
own party, as long as ſhe has not been carried into ſome port, 
or into the midſt of a fleet: her fate is not decided, nor is the 
owner's property irrecoverab iy loſt, until the ſhip be in a place 
of ſafety with regard to the enemy who has taken her, and en- 
tirely in his power. But the ordinances of every ſtate may make 
different regulations on this head between the citizens *, with a 
view either to prevent diſputes or to encourage armed veſſels to 
retake merchant ſhips that have fallen into the enemy's hands. 

The jultice or injuſtice of the cauſe does not here become an 
object of conſideration. There would be no ſtability in the af- 
fairs of mankind, no ſafety in trading with nations engaged in 

war, if we were allowed to draw a diſtinction between a juſt 
and an unjuſt war, ſo as to attribute lawful effects to the one, 
which we denicd to the other. It would be opening a door to 
endleſs diſcuſſions and quarrels. This reaſon is of ſuch weight, 

that, on account of it, the effects of a public war, at leaſt with 
regard to movables, have been allowed to expeditions which 
deſerved no other name than that of predatory enterpriſes, though 
carried on by regular armies. When, after the wars of the Engliſh 
in France, the grandes compagnies ranged about Europe, ſacking 
and pillaging wherever they came, none of the ſufferers was ever 
known to claim the booty which thoſe plunderers had carried off 
and fold. At preſent it would be in vain to claim a ſhip taken 

by the Barbary corſairs, and fold to a third party, or retaken from 
the captors; though it is very improperly that the piracics of 
thoſe barbarians can be confidered as ads of regular war. We 
here ſpeak of the external right: the internal right and the obli- 
gations of conſcience undoubtedly require that we ſhould reſtore 
to a third party the property we recover from an enemy who had 
deſpoiled him of it in an unjuſt war,—provided he can recogniſe 
that property, and will defray the expenſes we have incurred in 
recovering it. Grotius quotes many inſtances of ſovereigns and 
commanders who have generouſly reſtored ſuch booty, even 
without requiring any thing for their trouble or expenſe + But 
ſuch conduct is purſued only in caſes where the booty has been 
recently taken. It would be an impracticable taſk, ſcrupulouſly 
to ſeck out the proprietors of what has been captured a long 
time back : and moreover they have, no doabt, relinquiſhed all 
their right to things which they had no longer any hope of re- 
covering. Such is the uſual mode of thinking with reſpec to 

captures in war, which are ſoon given up as irrecoverably loſt. 
$ to7. Immorable poſſeſhons, lands, towns, provinces, &c. become 
—— property of the enemy who makes himſelf maſter of them: 
ables or but it is only by the treaty of peace, or the entire ſubmiſſion and 
couquelt. extinction of the ſtate to which thoſe towns and provinces be- 
longed, that the acquiſition is completed, and the property be- 
comes ſtable and pert. | 


* Crotivs, d. + Grotius, lib. iii, cap. 16. 
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Thus a third party cannot ſafely purchaſe a conquered town 5 198. 
or province, till the ſovereign from whom it was taken has —— 
nounced it by a treaty of peace, or has been irretrievably ſub- them va- 
dued, and has loſt his ſovereignty : for, while the war continues, lidly. 
—while the ſovereign has ſtill hopes of recovering his poſſeſſions 
by arms,—is a neutral prince to come and deprive him of the 
opportunity by purchaſing that town or province from the con- 
queror ? T he original proprietor cannot forfeit his rights by the 
aft of a third perſon; and if the purchaſer be determined to 
maintain his purchaſe, he will find himſelf involved in the war. 

Thus the king of Pruſſia became a party with the enemies of 
Sweden, by receiving Stettin from the hands of the king of Po- 
land and the czar, under the title of ſequeſtration *. But when 
a ſovereign has, by a definitive treaty of peace, ceded a country 
to the conqueror, he has relinquiſhed all the right he had to it ; 
and it were abſurd-that he ſhould be allowed to demand the re- 
ſtitution of that country by a ſubſequent conqueror who wreſts 
it from the former, or by any other prince, who has purchaſed it, 
or received it in exchange, or acquired it by any title whatever. 

The conqueror who takes a town or province from his enemy, 5 19% 
cannot juſtly acquire over it any other rights than ſuch as be- —— 
longed to the ſovereign againſt whom he has taken up arms. conquered 
War authoriſes him to poſſeſs himſelf of what belongs to his town is ac- 
enemy: if he deprives him of the ſovereignty of that town or d 
province, he acquires it ſuch as it is, with all its limitations and 
modifications. Accordingly, care is uſually taken to ſtipulate, 
both in particular capitulations and in treaties of peace, that the 
towns and countries ceded ſhall retain all their liberties, privile- 

— and immunities. And why ſhould they be deprived of 

m by the conqueror, on account of his quarrel with their 
ſovereign ? Nevertheleſs, if the inhabitants have been perſonally 
guilty of any crime againſt him, he may, by way of puniſhment, 
deprive them of their rights and privileges. This he may alſo 
do if the inhabitants have taken up arms againſt him, and have 
thus directly become his enemies. In that caſe, he owes them 
no more than what is due from a humane and equitable con- 
queror to his vanquiſhed foes. Should he purely and ſimply 
incorporate them with his former ſtates, they will have no cauſe 
of complaint. 

Hitherto I evidently ſpeak of a city or a country which is not 
lmply an integrant part of a nation, or which does not fully 
belong to a ſovereign, but over which that nation or that ſove- 
rei — certain rights. If the conquered town or province fully 
and perfectly conſtituted a part of the domain of a nation or ſove- 
reign, it paſſes on the ſame footing into the power of the conqueror. 
Thenceforward united with the new ſtate to which it belongs, 

—if it be a loſer by the change, that is a misfortune which it 
muſt wholly impute to the chance of war. Thus, if a town 


® By the treaty of Schwedt, October 6, 1713. 
Cc 2 which 
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which made part of a republic or a limited monarchy, and en- 
joyed a right of ſending deputics to the ſupreme council or the 
general aſſembly of the ſtates, be juſtly conquered by an abſolute 
monarch, ſhe mult never more think of ſuch privileges: they are 
what the conſtitution of the new ſtate to which ſhe is annexed 
does not permit. - 


5 _ In the conqueſts: of ancient times, even individuals loſt their 
An 0 82 * . 
—— lands. Nor is it matter of ſurpriſe that in the firſt ages of Rome 


* ſuch a cuſtom ſhould have prevailed. The wars of that ra 
were carried on between popular republics and communities. 
The ſtate poſſeſſed very little, and the quarrel was in reality the 
common cauſe of all the citizens. But at preſent war is leſs 
dreadful in its conſequences to the ſubject : matters are con- 
ducted with more humanity : one ſovereign makes war againſt 
another ſovereign, and not againtt the unarmed citizens. The 
conqueror ſeizes on the poſſeſſions of the ſtate, the public pro- 
perty, while private individuals are permitted to retain theirs. 
They ſuffer but indirectly by the war; and the conqueſt only 
ſubjects them to a new maſter. 
$2011 But if the entire ſtate be conquered, if the nation be ſubdued, 
Conquelt of in what manner can the victor treat it, without tranſgreſſing the 
the whole N 5 
3 bounds of juſtice? What are his rights over the conquered 
country? — bave dared to advance this monſtrous principle, 
that the conqueror is abſolute maſter of his conqueſt, that he 
may diſpoſe of it as his property,-—that he may treat it as he 
pleaſes, according to the common expreſſion of treating a ſtate as 
a conquered country ; and hence they derive one of the ſources of 
deſpotic government. But, diſregarding ſuch writers, who re- 
duce men to the ſtate of transferable goods, or beaſts of burthen, 
—who deliver them up as the property or patrimony of another 
man, —let us argue on principles countenanced by reaſon, and 
conformable to humanity. "4: 

The whole right of the conqueror is derived from juſtifiable 
ſelf-deſence (FF 3, 26, 28), which comprehends the ſupport and 
proſecution of his rights. When, therefore, he has totally ſub- 
dued a hoſtile nation, he undoubtedly may, in the firſt place, do 
"mſelt juſtice reſpecting the object which had given riſe to the 
war, and indemnify himtelf for the Expenſes and damages he 
has ſultained by it: he may, according to the exigency of the 

caſe, ſubject the nation to puniſhment, by way of example: he 
may even, if prudence ſo require, render her incapable of doing 
miſchief with the ſame eaſe in future. But, for the attainment 
of theſe different objects, he is to prefer the gentleſt methods, 
{till bearing in mind, that the doing of harm to an enemy is no 
farther authoriſed by. the law of nature, than in the preciſe de- 
gree which is necciliry for juſtifiable ſelſ- defence, and reaſon- 
able ſecurity for the time to come. Some princes have contented 
themſelves with impoſing a tribute on the conquered nation, — 
others, with depriving her of ſome ot her rights, taking from her 
a province, or erecting ſortreſſes to keep her in awe: others, 
again, 
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again, confining their quarrel to the ſovereign alone, have left 
the nation in the full enjoyment of all her rights, —only ſctting 
over her a new ſovereign, of their own appointment. 

But if the conqueror thinks proper to retain the ſovereignty 
of the conquered ſtate, and has a right to retain it, the ſame 
principles muſt alſo determine the manner in which he is to 
treat that ſtate. If it is againſt the ſovereign alone that he 
has juſt cauſe of complaint, resfon plainly evinces that he ac- 
quires no other rights by his conqueſt than ſuch as belonged 
to the ſovereign whom he has diſpoſſeſſed: and, on the ſubmiſ- 
ſion of the people, he is bound to govern them according to the 
laws of the ſtate.” If the people do not voluntarily ſubmit, the 
{tate of war ſtill ſubſiſts. 

A conqueror who has taken up arms, not only againſt the ſo- 
vereign, but againſt the nation herſelf, and whole intention it 
was to ſubdue a fierce and ſavage people, and once for all ro re- 
duce an obſtinate enemy, ſuch a conqueror may with juſtice 
lay burthens on the conquered nation, both as a compenſation 
for the expenſes of the war, and as a- puniſkment. He may, ac- 
cording to the degree of indocility apparent in their diſpoſition, 
govern them with a tighter rein, ſo as to curb and ſubdue their 
impetuous ſpirit: he may even, if neceſſary, keep them for ſome 
time in a kind of flavery. But this forced condition ought to 
ceaſe from the moment the danger is over,—the moment the 
conquered people are become citizens: for then the right of 
conquelt is at an end, fo far as relates to the purſuit of thoſe rigo- 
tous meaſures, ſince the conqueror no longer finds it neceſſary 
to uſe extraordinary precautions for his own defence and ſafety. 
Then at length every thing is to be rendered conformable to 
the rules of a wiſe government, and the duties of a good prince. 

When a ſovereign, arrogating to himſelf the abſolute diſpoſal 
of a people whom he has conquered, attempts to reduce them to 


layery, he perpetuates the ſtate of warfare between that nation 


and himſelf. The Scythians ſaid to Alexander the Great, There 
« is never any friendthip between the maſter and ſlave: in the 
* midſt of peace the rights of war {till ſubſiſt *,” Should it be 
ſaid, that in ſuch a caſe there may be peace, and a kind of com- 
pact by which the conqueror conſents to ſpare the lives of the 
vanquiſhed, on condition that they acknowledge themſelves his 
flaves,—he who makes ſuch an aflertion is ignorant that war 
gives no right to take away the life of an enemy who has laid 
down his arms, and ſubmitted (S 140). But let us not diſpute 
the point: let the man who holds ſuch principles of juriſpru- 
dence, keep them for his own uſe and benefit : he well deſerves 
to be ſubject to ſuch a law. But men of ſpirit, to whom life is 
nothing, leſs than nothing, unleſs ſweetened with liberty, will 
always conceive themſelves at war with that oppreſſoi, though 


Inter dominum et ſervum, nulla amicitia eſt; ctiam in pace, belli tamen jura 
antur. Q. Curt, lib, vi. cap. 8. 


Ce 3 actual 
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actual hoſtilities are ſuſpended on their part through want of 
ability. We may therefore ſafely venture to add, that if the 
conquered country is to be really ſubject to the conqueror as to 
its Jawful ſovereign, he muſt rule it according to ends for 
which civil government has been eſtabliſhed. It is generally 
the prince alone who occaſions the war, and conſequently the 
conqueſt. Surely it is enough that an innocent people buffer 
the calamities of war: muſt even peace itſelf become fatal to 
them? A generous conqueror will ſtudy to relieve his new ſub. 
jects, and mitigate their condition: he will think it his indiſ. 
penſable duty. © Conqueſt (ſays an excellent man) ever leaves 
« behind it an immenſe debt, the diſcharge of which is abſo+» 
4 lutely neceſſary to acquit the conqueror, in the eye of huma- 
* nity . 

It fortunately happens that, in this particular as in every 
thing elſe, ſound policy and humanity are in perſect accord, 
What fidelity, what aſſiſtance, can you expect from an oppreſſed 
people? Do you wiſh that your conqueſt may prove a real ad- 
dition to your ſtrength, and bs well affected to you ?—treat it as 
a father, as a true ſovereign. I am charmed with the generous 
anſwer recorded of an embaſſador from Privernum. Being intro. 
duced to the Roman ſenate, he was aſked by the conſul—* If 
« we ſhew you clemency, what dependence can we have on the 
« peace you are come to ſue for?” „If“ (replied the embaſ- 
ſador) “ you grant it on reaſonable conditions, it will be ſafe 
« and permanent: otherwiſe, it will not laſt long,” Some took 
offence at the boldneſs of this ſpeech; but the more ſenſible part 
of the ſenate approved af the Privernian's anſwer, deeming it the 
proper language of a man, and a freeman. © Can it be ima- 
« gined (ſaid thoſe wiſe ſenators) that any natian, or even any 
individual, will longer continue in an irkſome and diſagreea- 
&« ble condition, than while compelled to ſubmit to it? If thoſe 
« to whom you give peace receive it voluntarily, it may be re- 
„lied on: what fidelity can you expect from 44 whom you 
« wiſh to reduce to ſlavery + ?”—* The moſt ſecure dominion,” 
ſaid Camillus, * is that which is acceptable to thoſe over whom 
it is exerciſed 1.“ | 

Such are the rights which the law of nature gives to the con- 
queror, and the duties which it impoſes on him. The manner of 
exerting the one, and fulfilling the other, varies accarding to 
— 2 In general, he ought to conſult the true intereſts 


* Montcſquicu, in his Spirit of Laws. ; 

+ Quid, fi pœnam —— conſul) remittimus vyobis, qualem nos pacem vobiscum 
habituros ſpercmus? Si bonam dederitis, inquit, et fidam et perpetuam ; fi malam, 
haud diuturnam. Tum vero mirari, nec id ambigue Privernatem, quidam, & ii, vnd 
bus ad rebellandum incitari pacatos prpuloes, Pars melior ſenatis ad meliora reſpouſa 
trahere, et dicere v'1i et liberi vocem auditam : an credi poſſe ullum populum, aut 
hominem denique, in ea conditione cujus cum pœniteat, diutius quam neceſſc lit, 
manſurum ? ibi pacem eſſe fidam, ubi voluntarii pacati ſu t; neque eo loco, vb! 


ſcrvitutem efle velint, fidem ſperandam eſſe. Tit. Liv. lib, vi i. cap. 21. 


: Certe id firmiſſimum longe im pe: ium eſt, quo obedientes gaudevt, Tit, Lis. 
lib. viii, cap. 13. f 
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of his own ſtate, and by ſound policy to reconcile them, as far 
as poſſible, with thoſe of the conquered country. He may, in 
mitation of the kings of France, unite and incorporate it with his 
own dominions. Such was the practice of the Romans: but they 
did this in different modes according to caſes and conjunctures. 
A: a time when Rome ſtood in need of an increaſe of popula- 
tion, ſhe deſtroyed the town of Alba, which ſhe feared to have 
as a rival ; but ſhe received all its inhabitants within her walls, 
and thereby gained ſo many new citizens. In after times the 
conquered cities were left ſtanding, and the freedom of Rome 
was given to the vanquiſhed inhabitants. Victory could not have 


proved ſo advantageous to thoſe people as their defeat. 


The conqueror may likewiſe ſimply put himſelf in the place 
of the ſovereign whom he has ditpoſſeſſed. Thus the Tartars 


have ated in China: the empire was ſuffered to ſubſiſt 


in its 


former condition, except that it fell under the dominion of a 


new race of ſovereigns. 
Laſtly, the conqueror may rule his conqueſt as a ſe 
ſtate, and permit it to retain its own form of government. 


Tate 
But 


this method is dangerous: it produces no real union of ſtrength ; 
it weakens the conquered country, without making any conli- 


derable addition to the power of the victorious ſtate. 


It is aſked to whom the conqueſt belongs, — to the prince who g 202. 


has made it, or to the ſtate 
have been heard of. Can the prince, in his character of 


This queſtion ought never to To whom 


the con- 
ſove- gueſt he- 


reign, act for any other end than the good of the ſtate? Whoſe longs. 
are the forces which he employs in his wars? Even if he made 
the conqueſt at his own expenſe, out of his own revenue, or his 
private and patrimonial eſtates, does he not make uſe of the per- 
ſonal exertions of his ſubjects in achieving it? does he not ſhed 
their blood in the conteſt? But ſuppoſing even that he were 
to employ foreign or mercenary troops, does he not expoſe his 
nation to the enemy's reſentment ? does he not involve her in 
the war? And hall he alone reap all the advantages of it? Is 
it not for the cauſe of the ſtate, and of the nation, that he takes 


up arms? The nation therefore has a juſt ciaim to all the 
to which ſuch war gives birth. 


rights 


If the ſovereign embarks in a war, of which his own perſonal 
intereſts are the ſole ground,-—as, for inſtance, to afſert his right 
of ſucceſſion to a foreign ſovereignty, the queſtion then aſſumes 
a new face. In this aifair the ſtate is wholly unconcerned: but 
then the nation ſhould be at liberty either to refuſe engaging in 
it, or to aſſiſt her prince, at her own option. If he is empow- 
cred to employ the national force in ſupport of his perſonal 


rights, he ſhould, in ſuch caſe, make no diſtinction 


tween 


theſe rights and thoſe of the ſtate, 'The French law, which 
annexes to the crown all acquiſitions made by the &.ng, ſhould 
be the law of all nations. 

It has been obſerved ($ 196) that we may be obliged, if not u tber 
externally, yet in conſcience, and by the laws of equity, to re- we are to 


C04 


ſtore ſet at liber- 
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ty a people ſtore to a third party the booty we have recovered out of the 
— 1 hands of an enemy who had taken it from him in an unjuſt war, 
any The obligation is more certain and more extenſive, with regard 
conquered. to a people whom our enemy had unjuitly oppreſſed. For a 
people thus ſpoiled of their liberty never renounce the hope of 
recovering it. If they have not voluntarily incorporated them. 
ſelves with the ſtate by which they have been ſubdued,—if they 
have not freely aided her in the war againſt us, — we certainly 
ought ſo to uſe our victory, as not merely to give them a new 
matter, but to break their x wart To deliver an oppreſſed peo- 
ple is a noble fruit of victory: it is a valuable advantage gained, 
thus to acquire a faithful friend. The canton of Schweitz hay- 
ing wreſted the country of Glaris from the houſe of Auſtria, re- 
ſtored the inhabitants to their former libertics ; and Glaris, ad- 
mitted into the Helvetic confederacy, formed the fixth canton“. 


CHAP, XIV. 


Of the Right of Poſiliminium. 


nd os T* right of poſtliminium is that, in virtue of which, per- 

nr ſons and things taken by the enemy are reſtored to thei 
of the right = * enemy ate o then 
of poltl;mi- former (tate, no coming again into the power of the nation 
mum. to which they belonged. 

The ſovereign is bound to protect the perſons and property of 

FL rk his ſubjects, and to defend them againſt the enemy. When, 

tion of this therefore, a ſubject, or any part of his property, has fallen into 

right, the enemy's poſſeſſion, ſhould any fortunate event bring them 
again into the ſovereign's power, it is undoubtedly his duty 
to reſtore them to their former condition, — to re-eſtabliſh the 
perſons in all their rights and obligations, to give back the effects 
to the owners, — in a word, to replace every thing on the ſame 
footing on which it ſtood previous to the enemy's capture. 

The juſtice or injuſtice of the war makes no difference in this 
caſe,—not only, becauſe, according to the voluntary law of na- 
tions, the war, as to its effects, is reputed juſt on both ſides, but 
likewiſe becauſe war, whether juſt or not, is a national concern; 
and if the ſubjects who fight or ſuffer. in the national cauſc, 
ſhould—after they have, either in their perſons or their property, 
fallen into the enemy's power—be, by ſome fortunate incident, 
reſtored to the hands of their own people,—there is no reaſon 
why they ſhould not be reſtored to their former condition. It is 
the ſame as if they had never been taken. If the war be juſt 
on the part of their nation, they were unjuſtly captured by the 


* Viftoirede la Confedcration Hely.tique, pat M. De Watte ville. liv. iii. under 
the ycus 1351, | | 


enemy; 


ed - * . 
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enemy; and thus nothing is more natural than to reſtore them 
as ſoon as it becomes poſſible. If the war be unjuſt, they are 
under no greater obligation to ſuffer in atonement for its in- 
juitice, than the reſt of the nation. Fortune brings down the 
evil on their heads, when they are taken : ſhe delivers them 
from it, when they eſcape. Here again it is the ſame as if they 
never had been captured. Neither their own ſovereign nor the 
emy has any particular right over them. The enemy has loſt by 
one accident what he had gained by another. 
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Perſons return, and things are recovered, by the right of poſt- 8 206. 


liminium, when, after having been taken by the enemy, the —— * 
come again into the power of their own nation (204). This f 


right, therefore, takes effect as ſoon as ſuch perſons or tLings 
captured by the enemy fall into the hands of ſoldiers belonging to 
their own nation, or are brought back tothe army, the camp, the 
territories of their ſovercign, or the places under his command. 
Thoſe who unite with us to carry on a war, are joint parties 


$ 207, 


with us: we are engaged in a common cauſe; our right is one and Whether it 


the ſame; and they are conſidered as making but one body with 


takes effea 
among the 


us. Therefore when perſons or things captured by the enemy are ics. 


retaken by our allies or auxiliaries, or in any other manner fall 
into their hands, this, ſo far as relates to the effect of the right, 
is preciſely the ſame thing as if they were come again into our 
own power; fince, in the cauſe in which we are jointly embarked, 
our power and that of our allies is but one and the fame. The 
right of poſtliminium therefore takes effect among thoſe who 
carry on the war in conjunction with us; and the perſons 
and things recovered by them from the enemy, are to be reſtored 
to their former condition. | 

But does this right take place in the territories of our allies ? 


Here a diſtinction ariſes. If thoſe allies make a common cauſe 


with us,—if they are aſſociates in the war,—we are neceſſarily 
entitled to the right of poſtliminium in their territories as well 
as in our own: for their ſtate is united with ours, and, together 
with it, conſtitutes but one party in the war we carry on. But 
if, as in our times is frequently the practice, an ally only gives 
us a ſtated ſuccour ſtipulated by treaty, and does not himſelf 
come to a rupture with our enemy, between whoſe itate and his 
own, in their immediate relations, peace continues to be ob- 
ſerved, —in this caſe, only the auxiliaries whom he ſends to our 
aſſiſtance are partakers and aſſociates in the war; and his domi- 
nions remain in a ſtate of neutrality. + 

Now the right of poſtliminium does not take eſfect in neutral 
countries : for when a nation chooſes to remain neuter in a war, 
ſhe is bound to conſider it as equally juſt on both ſides, ſo far as 
relates to its effects, —and, . to look upon every cap- 


ture made by either party, as a lawful acquiſition. To allow 
one of the parties, in prejudice to the other, to enjoy in her do- 


minions the right of claiming things taken by the latter, Os 
rig 


§ 208. 
Of no vali- 
dity in neu- 
=o. 
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right of poſtliminium, would be declaring in favour of the for. 
mer, and departing from the line of neutrality. 

{209 Naturally, every kind of property might be recovered by the 
Wee right of poſtliminium; and there is no intrinſic reaſon why move. 
thugs arc X . . 
recoverable ables ſhould be excepted in this cafe, provided they can be certain» 
by this ly recogniſed and identified. Accordingly, the ancients, on reco- 
cht. vering ſuch things from the enemy, frequently reſtored them to 

their former owners *. But the dithculty of recogniſing things 
of this nature, and the endleſs diſputes which would ariſe from 
the proſecution of the owners“ claims to chem, have been 
deemed motives of ſufficient weight for the general eſtabliſh. 
ment of a contrary practice. To theſe conſiderations we may 
add, that, from the little hope entertained. of recovering effects 
taken by the enemy and once carried to a place of ſaſety, a rea- 
ſonable preſumption ariſes, that the former owners have relin- 
quithed their property. It is therefore with reaſon, that move- 
ables or booty are excepted from the right of poſtliminium, un- 
leſs retaken from the enemy immediately after his capture of 
them; in which caſe, the proprietor neither finds a difficulty in 
recogniſing his effects, nor is preſumed to have relinquiſhed 
them. And as the cuſtom has once been admitted, and is now 
well eſtabliſhed, there would be an injuſtice m violating it 
(Prelim. $ 26). Among the Romans, indeed, flaves were not 
treated like other movable property; they, by the right of poſt- 
liminium, were reſtored to their maſters, even when the reſt of 
the booty was detained. The reaſon of this is evident: for, as it 
was at all times eaſy to recogniſe a ſlave, and afcertain to whom 
he belonged, the owner, {till entertaining hopes of recovering 
him, was not ſuppoſed to have relinquiſhed his right. 
$210. Prifoners of war, who have given their parole,-«territories and 
= on towns, which have ſubmitted to the enemy, and have ſworn or 
te * promiſed allegiance to him, cannot of themſelves return to 
the rizht of their former condition by the right of poſtliminium ; for ſaith 
poRlimiot- ig to be kept even with enemies (F 174). 
1985 But if the ſovercign retakes thoſe towns, countries, or priſon- 
{ 217. ers, who had ſurrendered to the enemy, he recovers all his for- 
ON Vent? mer rights over them, and is bound to re-eſtaoliſh them in their 
— 4. priſtine condition (5 205). In this caſe they enjoy the right of 
talen. poſtliminium without any breach of their word, any violation of 
their plighted faith. The enemy loſcs by the chance of war a 
right which the chance of war had before given him. But con- 
cerning priſoners of war, @ diſtinction is to be made. If they 
were entirely free on their parole, the ſingle circumſtance of 
their coming again into the power of their own nation daes not 
releaſe them, — ſince, even if they had returned home, they 
would till have continued priſoners. The conſent of the enem 
who had captured them, or his total ſubjugation, can alone diſ- 


See ſeveral inſtances in Grotius, book iii. chap. 16, 6 2, 


charge 
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charge them. But if _ have only 2 not to effect their 


eſcape, — a promiſe which priſoners frequently make in order to 
avoid the inconveniences of a jail, the only obligation incum- 
bent on them, is, that they ſhall not, of themſelves, quit the 
enemy's country, or the place — 1 for their reſidence. And 
if the troops of their party ſhould gain poſſeſſion of the place 
where they reſide, the conſequence is, that, by the right of war, 
they recover their liberty, are reſtored to their own nation, and 
reinſtated in their former condition. 


395 


When a town, reduced by the enemy's arms, is retaken by 5 41. 
thoſe of her own ſovereign, ſhe is, as we have above ſeen, re- Wh-ther 
ſtored to her former condition, and reinſtated in the poſſeſſion of 'Þi5righe 
all her rights. It is aſked whether ſhe thus recovers ſuch part of — 
her property as had been alienated by the enemy while he kept perty alic- 


her in ſubjection. In the firſt place we are to make a diſtinction — 


between movable property not recoverable by the right of poſtli- 


minium (F 202), and immovables. The former belongs to the 


enemy who gets it into his hands, and he may irrecoverably alie- 
nate it. As to immovables, let it be remembered that the acqui- 
ſition of a town taken in war is not fully conſummated, till con- 
firmed by a treaty of peace, or by the entire ſubmiſſion or de- 
ſtruction of the ſtate to which it belonged ( 197). Till then, 
the ſovereign of that town has hopes of retaking it, or of reco- 
vering it by a peace. And from the moment it returns into his 
wer, he reſtores it to all its rights (S 205), and conſequently 
it recovers all its poſſeſſions, as far as in their nature they are 
recoverable. It therefore reſumes its immovable poſſeſſions 
from the hands of thoſe perſons who have been fo prematurely 
forward to purchaſe them. In buying them of one who had not 
an abſolute right to diſpoſe of them, the purchalers made a ha- 
zardous bargain; and if they prove loſers by the tranſaction, it 
is a conſequence to which they deliberately expoſed themſelves. 
But if that town had been ceded to the enemy by a treaty of 
peace, or was completely fallen into his power by the ſubmiſſion of 
the whole ſtate, ſhe has no longer any claim to the right of poſtli- 
minium; and the alienation of any of her poileſhons by the con- 
queror is valid and irreverſible ; nor can ſhe lay claim to them, 
if, in the ſequel, ſome fortunate revolution ſhould liberate her 
from the yoke of the conqueror. When Alexander made a pre- 
ſent to the Theſſalians of the ſum due from them to the The- 
bans (ſce $ 77), he was ſo abſolutely maſter of the republic of 
Thebes, that he deſtroyed the city, and ſold the inhabitants. 
The ſame decifions hold good with regard to the immovable 
property of individuals, priſoners or not, which has been alie- 
nated by the enemy while he was malter of the country. Gro- 
tius propoſes the queſtion with reſpect to immovable property 
poſſeſſed in a neutral country by a priſoner of war ®. But, ac- 
cording to the principles we have laid down, this queſtion is 


* Lib, iii, cap. 9, $ 6 
ground- 


1. 


390 RIGHT or PQSTLIMINIUM. B. III. Ch. xv. 


groundleſs : for the ſovereign who makes a priſoner in war, has 
no other right over him than that of detainivg his perſon until 
the concluſion of the war, or until he be ranſomed (65 148, &c.); 
but he acquires no right to the priſoner's property, unleſs he 
can ſeize on it. It is impoſſible to produce any natural reaſon 
why the captor ſhould have a right to diſpoſe of his priſoner's 
property, unleſs the priſoner has it about him. | 
8213 When a nation, a people, a ſtate, has been entirely ſubdued, it 
Whether a is aſked whether a revolution can entitle them to the right of 
nation that 1 . | . 
has been poſtliminjum. In order juſtly to anſwer this queſtion, there 
entirely mult again be a diſtinction of caſes. If that conquered ſtate has 
ſubdued not yet acquieſced in her new ſubjection, has not voluntarily ſub. 
_ rioke of mitted, and has only ceaſed to reſiſt from inability, —it her victor 
poſt;uaini- has not laid aſide the ſword of conqueſt and taken up the ſcep- 
um. tre of peace and equity, —luch a people are not really ſubdued : 
they are only defeated and oppreſſed ; and, on being delivered by 
the arms of an ally, they doubtleſs return to their former ſitua- 
tion (§ 207). Their ally cannot become their conqueror he i 
their deliverer; and all the obligation ot the party delivered is to 
reward hit. If the ſubſequent conqueror, not being an ally to 
the ſtate of which we ſpeak, intends to keep it under his own ju- 
riſdiction as the reward of his victory, he pyts himſelf in the 
place of the former conqueror, and becomes the enemy of the 
{tate which the other had oppreſſed : that ſtate may lawfully re- 
ſiſt him, and avail herſelf of a favourable opportunity to recover 
her liberty. If ſhe had been unjuſtly opprefſed, he who reſcues 
her from the yoke of the opprelior ought generouſly to reinſtate 
her in the poſſeſſion of all her rights (§ 203). 

The queſtion changes with regard to a ſlate which has volunta- 
rily ſubmitted to the conqueror. If the people, no longer treated 
as enemies but as actual ſubjects, have ſubmitted to a lawful 
government, they are thenceforward dependent on a new ſove— 
reign 3 or, being incorporated with the victorious nation, they 
become a part of it, and ſhare its fate. [heir former ſtate is abſo- 
lutely deſtroyed ; all its relations, all its alliances, are extinguiſhed 
(Book II. $203). Whoever then the new conqueror may be, 
that afterwards ſubdues the ſtate to which theſe people are 
united, they ſhare the deſtiny of that itate, as a part ſhares the 
fate of the whole. This has been the practice of nations in all 
ages, I ſay, even of juſt and equitable nations, —eſpecially with 
regard to an ancient conqueſt. The moit moderate conqueror 
confines his generoſity in this particular to the reſtoration of the 
liberties of a people who have been but recently ſubdued, and 
whom he does not conſider as perfectly incorporated, or well ce- 
mented by inclination, with the ſtate which he has conquered. 

If the people in queſtion ſhake off the yoke and recover their 
liberty by their own exertions, they regain all their rights ; they 
return to their former ſituation; and foreign nations have no 
right to determine whether they have haken off the yoke of 
lawſu: authority, or burlt the chains of ſlavery. Thus, the 

kingdom 
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kingdom of Portugal, — which had been ſeized on by Philip II. 
king of Spain, under pretence of an hereditary right, but in 
reality by force and the terror of his arms,—re-eſtabliſhed the 
independency of her crown, and recovered her former rights, 
when ſhe drove out the Spaniards, and placed the duke of Bra- 
ganza on the throne. 

Provinces, towns, and lands, which the enemy reſtores by the ,,. 5 214: 
treaty of peace, are certainly entitled to the right of poſtlimi- or 
nium :. for the ſovereign, in whatever manner he recovers them, nium for 
is bound to reſtore them to their former condition, as ſoon as he what is re- 
regains poſſeſſion of them (F 205). The enemy, in giving back qa ne 
a town at the peace, renounces the right he had acquired by : 
arms. It is juſt the ſame as if he had never taken it; and the 
tranſaction furniſhes no reaſon which can juſtify the ſovereign 
in refuſing to reinſtate ſuch town in the poſſeſſion of all her 
rights, and reſtore her to her former condition. 

But whatever is ceded to the enemy by a treaty of peace, is 215. 
truly and completely alienated. It has no longer any claim to = for 
the right of poſtliminium, unleſs the treaty of peace be broken — 
and cancelled. Ef the enemy. 

And as things not mentioned in the treaty of peace remain inthe 5 216. 
condition in which they happen to be at the time when the treaty 7 — 1 
is concluded, and are, on both ſides, tacitly ceded to the preſent au 
poſſeſſor, it may be ſaid in general, that the right of poſtlimi- does not 
nium no longer exiſts after the concluſion of the peace. That **it aſter 
right entirely relates to the ſtate of war. PETR 

Nevertheleſs, and for this very reaſon, there is an exception 217. 
to be made here in favour of priſoners of war. Their ſove- Why al- 
reign is bound to releaſe them at the peace (S 154). But if he 5e fer 
cannot accomplith this,—if the fate of war compels him to ac- priſoners. 
cept of hard and unjuſt conditions,—the enemy, who ought to 
ſet the priſoners at liberty when the war is terminated and he 
has no longer any thing to ſear from them ( 150, 153) con- 
tinues the ſtate of war with reſpect to them, if he till detains 
them in captivity, and eſpecially if he reduces them to ſlavery 
(y 152). They have therefore a right to effect their eſcape 
from him if they have an opportunity, and to return to their 
own country, equally as in war time; ſince, with regard to them, 
the war till continues. And in that caſe, the ſovereign, from 
his obligation to protect them, is bound to reflore them to their 
former condition ($ 205). | 

Further, thoſe priſoners who are, without any lawful reaſon, g 21“. 
detained aſter the concluſion of peace, become immediately free, TY wy 
when, once eſcaped from captivify, they have even reached 8 y efaging 
neutral country: for enemies are not to be purſued and ſeized into a heu- 
on neutral ground (S132); and whoever detains an innocent — — 
priſoner aſter the peace, continues to be his enemy. This rule 158 
ſhould and actually does obtain among nations who do not admit 


and authoriſe the practice of cnflaving priſoners of war. 
t 
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$219 It is ſufficiently evident from che premiſſes, that priſoners are 


— to be conſidered as citizens who may one day return to their 
obligations country: and, when they do return, it is the duty of the ſove- 
ef prifoncrs reign to re-eſtabliſh them in their former condition. Hence it 
clearly follows, that the rights of every one of thoſe priſoners, 
together with his obligations (or the rights of others over him), 
{till ſubſiſt undiminiſhed, —only the exertion of them is, for the 
moſt part, ſuſpended during the time of his captivity. 
al 220. The priſoner of war therefore retains a right to diſpoſe of his 
_ br. property, particularly in caſe of death: and as there is nothing 
lover of in the ſtate of captivity which can in this latter reſpe& deprive 
war. him of the exerciſe of his right, the teſtament of a priſoner of 
war ought to be valid in his own country, unleſs rendered void 
by ſome inherent defect. 
$227, With nations which have eſtabliſhed the indiſſolubility of the 
inge. marriage ties, or have ordained that they ſhould continue for life 
unleſs diſſolved by the judgment of a court, thoſe ties ſtill ſub- 
ſilt, notwithſtanding the captivity of one of the parties, who, 
on his return home, is, by poſtliminium, again entitled to all his 
matrimonial rights. | 
$222 We do not here enter into a detail of what the civil laws of 
Regu'ati- particular nations have ordained with reſpect to the right of 
ons reſpect· poſtliminium: we content ourſelves with obſerving that ſuch lo- 
ing h- cal regulations are obligatory on the ſubjects of the ſtate alone, 
eſtabliſned and do not affect foreigners. Neither do we here examine what 
by treaty has been ſettled on that head by treaties : thoſe particular com- 
vr cuſtom. pacts eſtabliſh merely a conventional right, which relates only to 
the contracting parties. Cuſtoms confirmed by long and con- 
ſtant uſe are > F on thoſe nations who have given a tacit 
conſent to them; and they are to be reſpected, when not con- 
trary to the law of nature: but thoſe which involve an infringe- 
ment of that ſacred law are faulty and invalid; and, inſtead of 
conforming to ſuch cuſtoms, every nation is bound to uſe her 
endeavours to effect their abolition. Among the Romans the 
right of poſtliminium was in force, even in times of profound 
peace, with reſpect to nations with which Rome had neither 
connections of friendſhip, rights of hoſpitality, nor alliance“. 
This was becauſe thoſe nations were, as we have already ob- 
ſerved, conſidered in ſome meaſure as enemies. The preva- 
lence of milder manners has almoſt every-where aboliſhed that 
remuant of barbariſm. 


Digeſt. lib. xlix. de Capt, et Poſtlim. leg. v. 4 2. 
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CHAP. XV. 
Of the Right of private Perſons in War. 


HE right of making war, as we have ſhewn in the firſt 6.423. 
T chapter of this book, ſolely belongs to the ſovereign Sub hn 
power, which not only decides whether it be proper to — — 
the war, and to declare it, but likewiſe directs all its operations, ho“. lities 
as circumſtances of the utmoſt importance to the ſafety of the _ 
ſtate. Subjects, therefore, cannot, of themſclves, take any ſteps 3 8 2 
in this affair ; nor are they allowed to commit any act of hoſtility order. 
without orders from their ſorereign. Be it underſtood, however, 
that, under the head of © hoſtilities,”” we do not here mean to in- 
clude ſelf-defence. A ſubject may repel the violence of a fellow- 
citizen when the magiſtrate's aſſiſtance is not at hand; and with 
much greater reaſon may he defend himfelf againſt the unex- 
pected attacks of foreigners. , 

The ſovereign's order, which commands acts of hoſtility and * _ 
gives a right to commit them, is either general or particular. The nw hows 
declaration of war, which enjoins the ſubjects at large to attack neral or 
the enemy's ſubjects, implies a general order. The generals, P**ticular. 
officers, ſoldiers, privateerſmen, and partiſans, being all com- 
miſſioned by the ſovereign, make war by virtue of a particular 
order. 

But, though an order from the ſovereign be neceſſary to au- 5 22e. 
thoriſe the ſubjects to make war, that neceſſity wholly reſults mea 
from the laws eſſential to -every political ſociety, and not from der 9 
any obligation relative to the enemy. For, when one nation an order. 
takes up arms againſt another, ſhe from that moment declares 
herſelf an enemy to all the individuals of the latter, and autho- 
riſes them to treat her as ſuch. What right could ſhe have in 
that caſe to complain of any acts of hoſtility committed againſt 
her by private perſons without orders from their ſuperiors? The 
rule, therefore, of which we here ſpeak, relates rather to public 
law in general, than to the law of nations properly ſo called, or 
to the principles of the reciprocal obligations of nations. 

If we conline our view to the law of nations, conſidered in 5 226. 
itſelf, when once two nations are engaged in war, all the ſub- Why the 
jects of the one may commit hoſtilities againſt thoſe of the other, ien. 
and do them all the miſchief authoriſed by the ſtate of war. But ſhou d have 
ſhould two nations thus encounter each other with the colleCtive RO 
weight of their whole force, the war would become much more . 
bloody and deſtructive, and could hardly be terminated other- 
wiſe than by the utter extinction of one of the parties. The 
examples of ancient wars abundantly prove the truth o, this aſ- 
ſertion to any man who will for a moment recall to mind the 


ürſt wars waged by Rome againſt the popular republics by _ 
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ſhe was ſurrounded. It is therefore with good reaſon that the 
contrary practice has grown into a cuſtom with the nations of Eu- 
rope,—at leaſt with thoſe that keep up regular ſtanding armies or 
bodies of militia. Ihe troops alone carry on the war, while the ref 
of the nation remain in peace. And the neceſſity of a ſpecial order 
to act is ſo thoroughly eſtabliſhed, that, even after a declaration 
of war berween two nations, if the peaſants of themſelves commit 
any hoſtilities, the enemy ſhews them no mercy, but hangs them up 
as he would ſo many robbers or banditti. The crews of private 
ſhips of war ſtand in the ſame predicament: a commiſſion from 
their ſovereign or admiral can alone, in caſe they are captured, 
inſure them ſuch treatment as is given to priſoners taken in regu- 
lar warfare. 

6 227. In declarations of war, however, the ancient form is ſtill re. 
— tained, by which the ſubjects in general are ordered, not only 
the order, to break off all intercourſe with the enemy, but alſo to attack 

him. Cuſtom interprets this general order. It authoriſes, in- 
deed, and even obliges every ſubject, of whatever rank, to ſecure 
the perſons and things belonging to the enemy, when they fall 
into his hands; but it does not invite the ſubjects to undertake 
any offenſive expedition without a commiſſion or particular 
order. | 

6 228. There are occaſions, however, when the ſubjects may reaſon- 
What pri- ably ſuppoſe the ſovereign's will, and act in conſequence of his 
pane hei, tacit command. Thus, although the operations of war are by 

may k a . 
undertake, cuſtom generally confined to the troops, if the inhabitants of a 
preſuming ſtrong place, taken by the enemy, have not promiſed or ſworn 
— ſubmiſſion to him, and ſhould find a favourable opportunity of 
will. ſurpriſing the garriſon and recovering the place for their ſove- 

reign, they may confidently preſume that the prince will approve 
of this ſpirited enterpriſe. And where is the man that ſhall dare 
to cenſure it? It is true, indeed, that, if the townſmen miſcarry 
in the attempt, they will experience very ſevere treatment from 
the enemy. But this does not prove the enterpriſe to be unjuſt, 
or contrary to the laws of war. The enemy makes uſe of his 
right, of the right of arms, which authoriſes him to call in the 
ajd of terror to a certain degree, in order that the ſubjects of the 
ſovereign with whom he is at war may not be willing to 
venture on ſuch bold undertakings, the ſucceſs of which 
might prove fatal to him. During the laſt war, the inhabitants 
of Genoa ſuddenly took up arms of their own accord, and drove 
the Auſtrians from the city: and the republic celebrates an an- 
nual commemoration of that event by which ſhe recovered her 
liberty. 

$ 220. Perſons ſitting out ome ſhips to cruiſe againſt the enemy 
Privateers- acquire the property of whatever captures they make, as a com- 

penſation for their diſburſements, and for the riſques they run: 
but they acquire it by grant from the ſovereign, who ifſues out 


commilſions to them. The ſovereign allows them either the 
| whole 
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whole or a part of the capture : this entirely depends on the na- 
ture of the contract he has made with them. 

As the ſubjects are not under an obligation of ſcrupulouſly 
weighing the juſtice of the war, which indeed they have not 
always an opportunity of being thoroughly acquainted with, and 
reſpecting which, they are bound, in caſe of doubt, to rely on 
the ſovereign's judgment (4 187), — they unqueſtionably may 
with a ſafe conſcience ſerve their country by fitting out pri- 
vatcers,' unleſs the war be evidently unjuſt. But, on the other 
hand, it is an infamous proceeding on the part of foreigners, to 
take out commiſſions from a prince, in order to commit piratical 
depredations on a nation which is perfectly innocent with reſpect 
to them. The thirſt of gold is their only inducement ;z nor can 
the commiſſion they have received etface the infamy of their con- 
duct, though it ſcreens them from puniſhment. Thoſe alone 
are excuſable, who thus aſſiſt a nation whoſe cauſe is undoubt- 
edly juſt, and that has taken up arms with no other view than 
that of defending herſelf from oppreſſion. They would even 
deſerve praiſe for their exertions in ſuch a cauſe, if the hatred of 
oppreſſion, and the love of juſtice, rather than the deſire of 
riches, ſtimulated them to generous efforts, and induced them to 
expoſe their lives or fortunes to the hazards of war. 

The noble view of gaining inſtruction in the art of war, and 
thus acquiring a greater degree of ability to render uſeful ſer- 
vices to their country, has introduced the cuſtom of ſerving 
as volunteers even in foreign armies; and the praCtice is un- 
doubtedly juſtified by the ſublimity of the motive. At preſent, 
volunteers, when taken by the enemy, are treated as if they 
belonged to the army in which they fight. Nothing can be 
more reaſonable : they in fact join that army, and unite with it 
in ſupporting the ſame cauſe; and it makes little difference in 
the caſe, whether they do this in compliance with any obligation, 
or at the ſpontaneous impulſe of their own free choice, 

Soldiers can undertake nothing without the expreſs or tacit 


6230 


olunteers. 


F 247. 


command of their officers. To obey and execute, is their pro- What fol- 


iers and 


vince,—not to act at their own diſcretion : they are only inſtru-ubalterns 
ments in the hands of their commanders. Let it be remembered may do. 


here, that, by a tacit order, I mean one which is neceflarily 
included in an expreſs order, or in the functions with which a 
perſon is intruſted by his ſuperior. What is faid of ſoldiers mult 
alſo in a proper degree be underſtood of officers, and of all who 
have any ſubordinate command. Wherefore, with reſpeCt to 
things which are not intruſted to their charge, they may both 
be conſidered as private individuals, who are not to undertake 
any thing without orders. The obligation of the military is even 
more ſtrict, as the martial law expreſsly forbids acting without 
orders; and this diſcipline is ſo neceſſary that it ſcarc2ly leaves 
any room for preſumption. In war, an enterpriſe which wears 


a very advantageous appearance, and promiſes almoſt certain 
Dd ſucceſs, 
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ſucceſs, may nevertheleſs be attended with fatal conſequences. It 
would be dangerous, in ſuch a caſe, to leave the deciſion to the 
judgment of men in ſubordinate ſtations, who are not acquainted 
with all the views of their general, and who do not poſſeſs an equal 
degree of knowledge and experience: it is therefore not to be 
preſumed that he intends to let them act at their own diſcretion. 
Fighting without orders is almoſt always conſidered, in a milita 
man, as fighting contrary to orders, or contrary to prohibition. 
There is, therefore, hardly any caſe except that of ſelf-defence, 
in which the ſoldiers and inferior officers may act without or- 
ders. In that one caſe, the orders may ſafely bo preſumed; or 
rather, the right of ſelf-defence naturally belongs to every one, 
and requires no permiſſion. During the ſiege of Prague, in the 
laſt war, a party of French grenadiers made a ſally without or- 
ders and without officers, — poſſeſſed themſelves of a battery, 
ſpiked a part of the cannon, and brought away the remainder into 
the city. The Roman ſeverity would have puniſhed thoſe men 
with death. The famous example of the conſul Manlius is 
well known, who, notwithitanding the victory gained by his ſon, 
cauſed capital puniſhment to be inflicted on him for having en- 
gaged the enemy without orders. But the difference of times 
and manners obliges a general to moderate ſuch ſeverity. The 
mareſchal Bellifle publicly reprimanded thoſe brave grenadiers, 
but ſecretly cauſed money to be diſtributed among them, as a 
reward of their courage and alacrity. At another — ſiege 
in the ſame war, that of Coni, the private men of ſome batal- 
lions that were itationed in the foſſes, made, of their own accord, 
during the abſence of their officers, a vigorous ſortie which was 
attended with ſucceſs. Baron Leutrum was obliged to pardon 
their tranſgreſſion, leſt he ſhould damp an ardour on which the 
ſafety of the place entirely depended. Such inordinate impetu- 
vlity ſhould nevertheleſs be checked as far as poſſible z fince it 
may eventually be productive of fatal conſequences. Avidius 
Caſſius inflicted capital puniſhment on ſome —— of his army, 
who had, without orders, marched forth at the head of a handful 
of men, to ſurpriſe a body of three thouſand enemies, and had 
ſucceeded in cutting them to pieces. This rigour he juſtified by 
ſaying chat there might have been an ambuſcade,—dicens cvenire 
potuiſſe ut eſſent inſidiæ, Wc +. 
$23: ls the ſtate bound to indemnify individuals for the damages 
— they have ſuſtained in war? We may learn from Grotius that 
bound to authors are divided on this queſtion 1. The damages under con- 
indemnify ſideration are to be diſtinguſhed into two kinds,—thoſe done by 
rac tuhje®5the ſtate itſelf or the ſovereign, and thoſe done by the enemy. Of 
ſuſtaineq* the firſt kind, ſome are done deliberately and by way of precaution, 
in war. as when a field, a houſe, or a garden, belonging to a private perſon, 
is taken for the purpoſe of erecting on the ſpot a town rampart, 


* Tit. Liv. lib. viii. cap. 7. 
Volcatius Gallicanus, quoted by Grotius, book iii, chap. :?, f x, note 6. 
I Lib, in. cap. 20, 5 8. 


or 
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or any other piece of fortification,—or when his ſtanding corn or 
his ſtore-houſes are deſtroyed, to prevent their being of uſe to the 
enemy. Such damages are to be made good to the individual, 
who ſhould bear only his quota of the loſs. But there are other 
damages, cauſed by inevitable neceſlity, as, for inſtance, the 
deſtruction cauſed by the artillery in retaking a town from the 
enemy. Theſe are merely accidents, they are misfortunes 
which chance deals out to the proprietors on whom they happen 
to fall. The ſovereign, indeed, ought to ſhew an equitable re- 
rd'for the ſufferers, if the ſituation of his affairs will admit of 
it: but no action lies againſt the ſtate for misfortunes of this na- 
ture,—for loſſes which ſhe has occaſioned, not wilfully, but 
through neceſſity and Ar accident, in the exertion of her 
rights. The ſame may be ſaid of damages cauſed by the enemy. 
Al the ſubjects are expoſed to ſuch damages: and woe to him 
on whom they fall! "The members of a ſociety may well en- 
counter ſuch riſk of property, ſince they encounter a ſimilar riſk 
of life itſelf. Were the ſtate ſtrictly to indemnify all thoſe whoſe 
roperty is injured in this manner, the public finances would 
oon be exhauſted ; and every individual in the ſtate would be 
obliged to contribute his ſhare in due proportion,—a thing utterly 
impraQticable. Befides, theſe indemnifications would be liable 
to a thouſand abuſes, and there would be no end of the parti- 
culars. It is therefore to be preſumed that no ſuch thing was 
ever intended by thoſe who united to form a ſociety. 

But it is perfectly conſonant to the duties of the ſtate and the 
ſovereign, and, of courſe, perfectly _— and even ſtrictly 
juſt, to relieve, as far as poſſible, thoſe unhappy ſufferers who 
— been ruined by the ravages of war, as likewiſe to take 
care of a family whoſe head and ſupport has loſt his life in the 
ſervice of the fate. There are many debts which are conſi- 
dered as ſacred by the man who knows his duty, although they do 
not afford any ground of action againſt him “. 


* It is in general the indiſpenſable duty of fovereign to adopt the moſt 
ious meaſures for the — of his cubjets — in war, in order 

that they may ſuffer by it as little as poſlible, —initead of voluntarily expoſing them 
to greater evils. During the wars in the Netherlands, Philip the Second prohi- 
bited the releaſe or exchange of pr ſoners of war. He forbade the peaſants, under 
pain of death, to pay any contributions with a view to purchaſe an immunity from 
pillage and gration ; and, under the ſame penalty, prohibited the uſe of 
fafe-guards and protections. In oppoſition to this barbarous ordinance, the ſtates- 
general adopted meaſures fraught with conſummate wiſdom. They publiſhed an 
edi, in which, after having deſcribed the deſtructive conſequences of the Spaniſh 
barbarity, they exhorted the Flemings to attend to their own preſervation, and 
threatened to retaliate on all who ſhould obey the cruel ordinance of Philip. By 
ſuch conduct they put an end to the proceedings to which it had giveu 
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„ 
07 various Conventions made during the Courſe of the Tur. 


AR would become too cruel and deſtructive, were all 
intercourſe between enemies abſolutely broken off. Ac- 
cording to the obſervation of Grotius “, there {till ſubſiſts a 
friendly intercourſe in war, as Virgil + and Tacitus { have ex- 
preſſed it. The occurrences and events of war lay enemies under 
the neceſſity of entering into various conventions. As we have 
alrcady treated in general of the obſervance of faith between 
enemies, it is unneceſſary for us in this place to prove the obli- 
gation of faithfully acting up to thoſe conventions made in war: 
it therefore only remains to explain the nature of them. Some- 
times it is agreed to ſuſpend hoſtilities for a certain time; and 
if this convention be made but for a very ſhort period, or only 
regards ſome particular place, it is called a ceſſation or ſuſpenſion 
of arms. Such are thoſe conventions made for the purpoſe of 
burying the dead after an aſſault or a battle, and for a parley, or 
a conſcrence between the generals of the hoſtile armies. If the 
agreement be for a more conſiderable length of time, and eſpe- 
cially if general, it is more particularly diſtinguiſhed by the ap- 
pellation of a truce, Many people uſe both expreſſions indit- 

criminately. 

The truce or ſuſpenſion of arms does not terminate the war; 
it only ſuſpends its operations. 

A truce is either partial or general. By the former, hoſtilities 
are ſuſpended only in certain places, as between a town and the 
army beſieging it. By the latter, they are to ceaſe generally, and 
in all places, between the belligerent powers. Partial truces 
may alſo admit of a diſlinction with reſpect to acts of holtility, 
or to perſons; that is to ſay, the partics may agree to abſtaiu 
from certain acts of hoſtility during a limited time, or two 
armies may mutually conclude a truce or ſuſpenſion of arms 
without regard to any particular place. 

A general truce, made for many years, differs from a peace in 
little elſe than in leaving the queition which was the original 
ground of the war, ſtill undecided. When two nations arc 
weary of hoſtilities, and yet cannot agree on the point which 
conſtitutes the ſubject of their diſpute, they generally have re- 
courſe to this kind of agreement. Thus, inſtead of peace, long 
truces only dave uſually been made between the Chriſtians and 
the Turks, —ſometimes from a falſe ſpirit of religion, at other 
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times becauſe neither party were willing to acknowledge the other 
as lawful owners of their reſpective poſſeſſions. 


It is neceſſary to the validity of an agreement, that ãt be made © 237+ 
by one who poſſeſſes competent powers. Every thing done in 2 3 
war is done by the authority of the ſovereign, who alone has ments — 
the right both of undertaking the war, and directing its opera- be con- 


tions (S4). But from the impoſſibility of executing every ching“ 


by himſelf, he muſt neceſſarily communicate part of his power 
to his miniſters and officers. The queſtion, therefore, is, to 
determine what are the things of which the ſovereign reſerves 
the management in his own hands, and what thoſe are which he 
is naturally preſumed to intruſt to the miniſters of his will, to the 
generals and other officers employed in military operations. 
We have above (Book II. C 207) laid down and explained the 
principle which is to ſerve as a general rule on this ſubject. If 
the ſovereign has not given any ſpecial mandate, the perſon 
commanding in his name is held to be inveſted with all the pow- 
ers neceſſary for the reaſonable and ſalutary exerciſe of his tunc- 
tions, —for every thing which naturally follows from his com- 
miſſion. Every thing beyond that is reſerved to the ſovereign, 
who is not ſuppoſed to have delegated a greater portion of his 
power than is neceſſary for the good of his affairs. According 
to this rule, a general truce can only be concluded by the ſo- 
vereign himielf, or by ſome perſon on whom he has expreſsly 
conferred a power for that purpoſe. For it is by no means ne- 
ceſſary to the ſucceſs of the war, that a general ſhould be inveſted. 
with ſuch an extenſive authority : it would exceed the limits of 
lis functions, which conſiſt in directing the military operations 
in the place where he has the command, and not in regulating 
the general intereſts of the ſtate. Ihe concluſion of a general 
truce is a matter of ſo high importance, that the ſovereign 1s 
always preſumed to have reſerved it in his own hands. So ex- 
tenſive a power ſuits only the viceroy or governor ot a diſtant 
country, for the territories under him: and even in this caſe, if 
the truce be for a number of years, it is natural to ſuppole the 
ſovereign's ratification neceflary, The Roman conſuls and other 
commanders had a power to grant general truces for the term 
of their commiſſion ;z but if Fo term was conſid-rable, or the 
truce made for a longer time, it required the ratil:cation of the 
ſenate and people. Even a partial truce, when for long time, 
ſcems alſo to exceed the ordinary powers of a general; and he 
can only conclude it under a reſervation of its being ratified by 
the ſovereign authority, 

But, as to partial truces for a ſhort period, it is often neceſſary, 
and almoſt always proper, that the general ſhould have a power 
to conclude them ;—it is neceſſary, when he cannot wait for 
the ſovereign's conſent : it is proper, on thoſe occaſions when 
the truce can only tend to ſpare the effuſion of blood, and to 
prone the mutual advantage of the contracting parties. 

Vith ſuch a power, therefore, the general or commander in 
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chief is naturally ſuppoſed to be inveſted. Thus, the governor 
of a town, and the general beſieging it, may agree on a ceſſation 
of arms, for the purpoſe of burying the dead, or of coming to 
a parley : they may even ſettle a truce for ſome months, on con- 
dition that the town, if not relieved within that time, ſhall ſur- 
render, &c. Conventions of this kind only tend to mitigate the 
evils of war, and are not likely to prove detrimental to any one. 

All theſe truces and ſuſpenſions of arms are concluded by the 
authority of the ſovereign, who conſents to ſome of them in his 
own perſon, and to others through the miniſtry ok his generals 
and officers. His faith is pledged by ſuch agreements, and he is 
bound to enforce their obſervance. 

The truce binds the contracting parties from the moment of 
its being concluded, but cannot have the force of a law with 
regard to the ſubjects on both ſides, till it has been ſolemnly 
proclaimed : and as an unknown law impoſes no obligation, the 
truce does not become binding on the ſubjects, until duly notified 
to them. Hence, if, before they can have obtained certain in» 
formation of its being concluded, they commit any act contrary 
to it, —any act of hoſtility, —they are not puniſhable. But as 
the ſovereign is bound to Fold his promiſes, it is incumbent on 
him to — reſtitution to be made of all prizes taken ſubſequent 
to the period when the truce ſhould have commenced. The 
ſubjects who through ignorance of its exiſtence have failed to 
obſerve it, are not obliged to offer an indemnification, any more 
than their ſovereign "4 was unable to notify it to them ſooner : 
the non-obſervance of the truce in this caſe is merely an acci- 
dent, not imputable to any fault on his part or on theirs. A 
ſhip being out at ſea at the time when the truce is publiſhed, 
meets with a ſhip belonging to the enemy, and ſinks her: as 
there is no guilt in this caſe, the is not liable to pay any damage. 
If ſhe has made a capture of the veſſel, all F « obligation the 
lies under is to reſtore the prize, as ſhe muſt not retain it in vio- 
lation of the truce, But thoſe who ſhould, through their own 
fault, remain ignorant of the publication of the truce, would be 
bound to repair any damage they had cauſed contrary to its 
tenor. The ſimple commiſſion of a fault, and eſpecially of a 
flight one, may to a certain degree be ſuffered to paſs with im- 
punity; and it certainly does not deſerve to be puniſhed with 
equal ſeverity as a premeditated tranſgreſſion ; but it furniſhes 
no plea againſt the obligation to repair the damages accruing. 
In order, as far as poſſible, to obviate every difficulty, it is uſual 
with ſovereigns, in their truces as well as in their treaties of peace, 
to aſſign difterent periods for the ceſſation of hoſtilities, accord- 
ing to the ſituation and diſtance of places. 

Since a truce cannot be obligatory on the ſubjects unleſs 
known to them, it mult be ſolemnly publiſhed in all the places 


the truce, Where it 15 intended that it ſhould be obſerved. 
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If any of the ſubjects, whether military men or private citi- 
zens, ofiend againſt the truce, this is no violation of the _ 
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faith; nor is the truce thereby broken. But the delinquents contraven- 
ſhould be compelled to make ample compenſation for the da- ing the 
and ſeverely puniſhed. - Should: their ſovereign refuſe to 85 


do juſtice on the complaints of the party injured, he thereby 
becomes acceſſary to the treſpaſs, and violates the truce. 

Now, if one of the contraCting parties, or any perſon by his or- 
der, or even with his ſimple conſent, commits any act contrary, 


to the truce, it is an injury to the other contracting party: the truce. 


truce is diffolved ; and the injured party is entitled immediately 
to take up arms, not only for the purpoſe of renewing the 
operations of the war, but alſo of avenging the recent injury of- 
fred to him. - | 


Sometimes a penalty on the infractor of the truce is recipro- 8243. 
cally ſtipulated : and then the truce is not immediately broken on 23 
the firſt infraction. If the party offending ſubmits to the penalty, 2 tb — 


and repairs the damage, the truce ſtill ſubſiſts, and the offended infractex. 


rty has nothing farther to claim. Bur if an alternative has 

en agreed on, viz. that in cafe of an infraction the delinquent 
ſhall ſuffer a certain penalty, or the truce ſhall be broken, it is 
the injured party who has the choice of inſiſting on the penalty 
or taking advantage of his right to recommence hoſtilities : for if 
this were left at the option of the infractor, the ſtipulation of 
the alternative would be nugatory, ſince, by refuſing to ſubmit 
to the penalty ſimply ſtipulated, he would break the compact, 
and thereby give the injured party a right to take up arms again. 
Befides, in cautionary clauſes of this kind, the alternative is not 
ſuppoſed to be introduced in favour of him who fails in his 
engagements; and it would be abſurd to ſuppoſe that he reſerves 
to himſelf the advantage of breaking them by his infraction 
rather than undergo the penalty. He might as well break them 
at once openly. The only object of the penal clauſe is to ſecure 
the truce from being fo eaſily broken; and there can be no other 
reaſon for introducing it with an alternative, than that of leav- 
ing to the injured party a right, if he thinks fit, to diſſolve a 
compact from which the behaviour of the enemy ſhews him he 
has little ſecurity to expect. 

It is neceſſary that the time of the truce be accurately ſpecified 


I Time of 


in order to prevent, all doubt or diſpute reſpecting the period the iruce. 


of its commencement, and that of its expiration. The French 
language, extremely clear and preciſe for thoſe who know how 
to uſe it with propriety, furniſhes expreſſions which bid defiance 
to the molt ſubtle — The words “ znclufvely” and 
* excluſiveljꝰ baniſh all — which may happen to be in 
the convention, with regard to the two terms of the truce, its 
beginning and end. For inſtance, if it be ſaid that © the truce 
« thall laſt from che firſt of March incluſively, until the fifteenth 
« of April, alſo incluſively,” there can remain no doub. ; whereas, 
if the words had ſimply been, “from the firſt of March until the 
« fifteenth of April,” it might be diſputed whether thoſe two days, 
mentioned as the initial and final terms of the truce, were com- 
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prehended in the treaty, or not: and indeed authors are divided 
on this queſtion. As to the former of thoſe two days, it ſeems 
beyond all queſtion to be compriſed in the truce: for if it be 
agreed that there ſhall be a truce from the firſt of March, this 
naturally means that hoſtilities ſhall ceaſe on the firſt of March. 
As to the latter day, there is ſomething more of doubt,—the 
expreſſion * unti/” ſeeming to ſeparate it from the time of 
the armiſtice. However, as we often ſay until ſuch a day 
incluſively, the word until is not neceſſarily excluſive, ac- 
cording to the genius of the language, And as a truce, which 
ſpares the effuſion of human blood, is no doubt a thing of a fa. 
vourable nature, perhaps the ſafeſt way is to include in it the 
very day of the term. Circumſtances may alſo help to aſcertain 
the meaning : but it is very wrong not to remove all ambiguity, 
when it may be done by the addition of a ſingle word. 

In national compacts, the word * duy*” is to be underſtood 
of a natural day, ſince it is in this meaning that a day is the com- 
mon meaſure of time among nations. The computation by 
civil days owes its origin to the civil law of each nation, and 
varies in different countries. The natural day begins at ſun-riſe, 
and laſts twenty-four hours, or one diurnal revolution of the 
fun. If, therefore, a truce of a hundred days be agreed on, to 
begin on the firſt of March, the truce begins at ſun-riſe on the 
firit of March, and is to continue a hundred days of twenty- 
four hours each. But as the ſun does not riſe at the ſame hour 
throughout the whole year, the parties, in order to avoid an over- 
{trained nicety, and a degree of chicane unbecoming that candour 
which ſhould prevail in conventions of this kind, ought certainly 
to underſtand that the truce expires, as it began, at the riſing of 
the ſun. The term of a day is meant from one ſun to the other, 
without quibbling or diſputing about the difference of a few 
minutes in the time of his riſing. He who, having made a 
truce for a hundred days, beginning on the twenty-firſt of June, 
when the ſun riſes about four o'clock, ſhould, on the day the 
truce is to end, take up arms at the ſame hour, and ſurprite his 
enemy before ſun-riſe, would certainly be conſidered as guilty of 
a mean and perfidious chicanery. 

If no term has been ſpecified for the commencement of the 
truce, the contracting parties, being bound by it immediately 
on its concluſion (& 239), ought to have it publiſhed without de- 
lay, in order that it may be punctually obſerved : for it becomes 
binding on the ſubjects only from the time when it is duly pub- 
liſhed with reſpect to them (ibid.); and it begins to take ettect 
only from the moment of the firit publication, unleſs otherwite 
ſettled by the terms of the agreement. 

The general effect of a truce is that cvery act of hoſtility ſha't 
abſolutely ceaſe. And in order to obviate all diſpute reſpecting 


is all-wed, the acts which may be termed hoſtile, the general rule is, that, 
during the truce, each party may, within his own territor:e*, 
and in the places where he is maſter, do whatcrer he would have 
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a right to do in time of profound peace. Thus a truce does 1 Rule. 
not deprive a ſovereign of the liberty of levying ſoldiers, aſſem- —— 
bling an army in his own dominions, marching troops within — 
the country, and even calling in auxiliaries, or repairing the for- they have a 
tifications of a town which is not actually beſieged. As he has! Cht to da 
z right to do all theſe things in time of peace, the truce does not = — 
tie up his hands. Can it be ſuppoſed that by ſuch a compact he 
meant to debar himſelf from executing things which che conti- 
nuation of hoſtilities could not prevent him from doing ? 246. 
But to take advantage of the ceſſation of arms in order to exe- 4 Rule. 
cute without danger certain things which are prejudicial to the _ take 
enemy, and which could not have been ſafely undertaken during 3 
the continuance of hoſtilities, is circumventing and deceiving in doing 
the enemy with whom the compact has been made: it is a — — hoſti 
of the truce. By this ſecond general rule we may ſolve ſeveral hae wg 
particular caſes. vented. 
The truce concluded between the governor of a town and the 8 247. 
general beſie ging it, deprives both of the liberty of continuing For in- 
their works. With regard to the latter, this is manifeſt, —his — 
works being adds of hoſtility. But neither can the governor, on works of x 
his part, avail himſelf of the armiſtice, for the purpoſe of re- firge, or re. 
pairing the breaches or erecting new fortifications. The artillery Mus 
of the beſiegers does not allow him to carry on ſuch works with s 
impunity during the continuance of hoſtilities: it would there- 
fore be detrimental to them that he ſhould employ the truce in 
this manner; and they are under no obligation of ſubmitting to 
be ſo far impoſed upon: they will with good reaſon conſider 
ſuch an attempt as an infraction of the truce. But the ſuſpen- 
ſion of arms does not hinder the governor from continuing 
within his town ſuch works as were not liable to be impeded by 
the attacks or fire of the enemy. At the laſt ſiege of 'Tournay, 
after the ſurrender of the town, an armiſtice was agreed on; 
during the continuance of which, the governor permitted the 
French to make all the neceſſary preparations for attacking the ci- 
tadel, io carry on their works, and erect their batteries, —be- 
cauſe the governor, on his part, was in the mean time buſily em- 
ployed within, in clearing away the rubbiſh with which the 
blowing up of a magazine had fiiled the citadel, and was erect- 
ing batteries on the ramparts. But ali this he might have per- 
formed with little or no danger, even if the operations of the 
ſiege had commenced ; whereas the French could not have car- 
ried on their works with ſuch expedition, or made their ap- 
roaches and erected their batteries, without loſing a great num- 
— of men. here was therefore no equality in che caſe; and, 
on that footing, the truce was entirely in favour of the be- 
ſiegers: and, in contequence of it, the capture of the citadel 
took place ſooner, probably, by a turtnight, tian it would other- 
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. . 7 8 2 y in 
If the truce be concluded either for the purpoſe of ſettling tne tacionibns 


terms of the capitulation or of waiting for the order of the cours 
= 8 relpecklxe 


419 VARIOUS CONVENTIONS, &c. B. III. Ch. XVI. 


reſpective ſovereigns, the beſieged governor cannot make uſe of 
it as a convenient opportunity to introduce ſuccours or ammu— 
nition into the town : for this would be taking an undue adyan. 
tage of the armiſtice for the purpoſe of deceiving the enemy; 
a conduct which is inconſiſtent with candour and honeſty. The 
ſpirit of ſuch a compact evidently imports that all things ſhall 
remain as they were at the moment of its concluſion. 
£24% But this is not to be extended to a ſuſpenſion of arms agreed 
— on for ſome particular circumſtance, as, for inſtance, burying 
4 caſe. the dead. In this caſe, the truce is to be interpreted with a 
| view to its immediate object. Accordingly the firing ceaſes, 
either in all quarters, or only in a fingle point of attack, pur. 
ſuant to agreement, that each party may frecly carry off their 
dead : and during this intermiſhon of the cannonade, it is not 
allowable to carry on any works which the firing would have 
impeded. This would taking an undue advantage of the 
armiſtice, and conſequently a violation of it. But it is perfectly 
juſtifiable in the governor, during ſuch a ceſſation of hoſtilities, 
ſilently to introduce a reinforcement in ſome quarter remote 
from the point of attack, If the beſieger, lulled by ſuch an ar- 
miſtice, abates in his vigilance, he _ abide the conſequences. 
The armiſtice of itſelt dots not facilitate the entrance of that 
reinforcement. 
$ 250. Likewiſe if an army in a bad poſition propaſes and coneludes 
Ret cat of an armiſtice for the purpoſe of _—_— the dead after a battle. it 
an army d X 
duriny a cannot pretend, during the ſuſpenſion of arms, to extricate itſc]f 
ſuſp nin from its diſadvantageous fituation, and to march off unmoleſted, 
o! holtili- in fight of the enemy. This would be availing itſelf of the 
wy compact in order to effect a purpoſe which it could not other- 
wiſe have accompliſhed. This would be laying a ſnare: and con- 
ventions mult not be converted inta ſnares. The enemy, there- 
fore, may juſtly obſtruct the motions of that army the moment it 
attempts to quit its ſtation : but if it ſilently files off in the rear, 
and thus reaches a ſafer poſition, it will not be guilty of a breach 
of faith; ſince nothing more is implied by a ſuſpenſion of arms 
for the burial of the dead, than that neither party ſhall attack the 
other whilit this office of humanity is performing. The enemy, 
therefore, can only blame his own remiſsnefs :—he ought to 
have ſtipulated, that, during the ceſſation of hoſtilities, neither 
party ſhould quit their poſt: or it was his buſineſs vigilantly to 
watch the motions of the hoſtile army: and on perceiving their de- 
ſign, he was at liberty to oppole it. It is a very juſtifiable ſtratagem 
to propoſe a ceſſation of arms for a particular object, with a view of 
lulling the enemy's vigilance, and covering a deſign of retreating. 
But if the truce be not made for any particular object alone, 
we cannot honourably avail ourſelves of it in order to gain an 
advantage, as, for inſtance, to ſecure an important poſt, or to ad- 
vance into the enemy's country, The latter ſtep would indeed 
be a violation of the truce; for every advance into the enemy's 
country is an act of hoſtility. 


Now, 
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Now, as a truce ſuſpends hoſtilities without putting an end to $5 25r. 

the war, every thing muſt, during the continuance of the truce, d. Rule 

de ſuffered to remain in its exiſting ſtate, in all places of which — — 

the poſſeſſion is conteſted: nor is it lawful, in ſuch places, el is con 

attempt any thing to the prejudice of the enemy. This is a third beſted 
eneral rule. — 

When the enemy withdraws his troops from a place, and ab- to be left 
ſolutely quits it, his conduct ſufficiently ſhews that he does not it was. 
intend to occupy it any longer: and in this caſe we may lawfully ,, 5 252. 
take poſſeſſion of it during the truce, But if by any indication — as 
it _ that a poſt, an open town, or a village, is not relin- negleQed 
quiſhed by the enemy, and that, though he neglects to keep it by the ene - 

uarded, he ſtill maintains his rights and claims to it, the truce 7 
ſorbids us to ſeize upon it. To take away from the enemy what 
he is diſpoſed to retain, is an act of hoſtility. 

It is alſo an undoubred act of hoſtility to receive towns or 9283. 
provinces inclined to withdraw from the ſovereignty of the Subjects in- 
enemy, and give themſelves up to us. We therefore cannot — — 
receive them during the continuance of the truce, which wholly gainſt cheir 
ſuſpends all hoſtile proceedings. prince not 

ar more unlawful it is, during that period, to inſtigate the —_— 
ſubjects of the enemy to revolt, or to tamper with the fidelity of ing the 
his governors and garriſons. "Theſe are not only hollile pro- truce: 
ceedings, but odious acts of hoſtility (F 180). As to deſerters $ 254- 
and fugitives, they may be received during the truce, ſince they _ — 
are received even in time of peace, when there is no treaty to the cited to 
contrary. And even if ſuch a treaty did exiſt, its effect is an- treaſou. 
nulled, or at leaſt ſuſpended, by the war which has ſince taken 
place. ” il 
To ſeize perſons or things belonging to the enemy, when he 5285. 
has not, by any particular fault on his fide, afforded us grounds Prion or 
for ſuch ſeizure, is an act of hoſtility, and conſequently not al- enemies no 
lowable during a truce, to be ſ-12ed 

Since the right of poſtliminium is founded only on the ſtate of during the 
war (Chap. XIV. of this Book), it cannot take effect during the c. 
truce, which ſuſpends all the acts of war, and leaves every p.3.256 
thing in its exiſting ſtate (S 251). Even priſoners cannot during — 
that ſeaſon withdraw from the power of the enemy, in order to um during 
recover their former condition: for the enemy has a right to the truce, 
detain them while the war continues; and it is only on its con- 
cluſion that his right over their liberty expires (F 148). 

During the truce, eſpecially if made for a long period, it is 6237. 
naturally allowable for enemies to paſs and repaſs to and from — 
each other's country, in the ſame manner as it is allowed in tering a 
time of peace; ſince all hoſtilities are now ſuſpended. But truce. 
each of the ſovereigns is at liberty, as he would be in time of 
peace, to adopt every precaution which may be neceſlary to pre- 
vent this — from becoming prejudicial to him. He 
has juſt grounds of ſuſpicion againſt people with whom he is 


ſoon to recommence hoſtilities. He may even declare, at the 
I time 
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time of making the truce, that he will admit none of the enemy 
into any place under his juriſdiction. 

Thoſe who, having entered the enemy's territories during the 
truce, are detained She by ſickneſs or any other unſurmount- 
able obſtacle, and thus happen to remain in the country after 
the expiration of the armiſtice, may in ſtrict juſtice be kept pri- 
ſoners : it is an accident which they might have foreſeen, and to 
which they have of their own accord expoſed themſelves ; but 
humanity and generoſity commonly require that they ſhould be 
allowed a ſufficient term for their departure. 


Tf the articles of truce contain any conditions either more ex. 


tenſive or more narrowly reſtrictive than what we have here laid 
down, the tranſaction — a particular convention. It is 
obligatory on the contracting parties, who are bound to obſerve 
what they have promiſed in due form: and the obligations 
thence reſulting conſtitute a conventional right, the detail of 
which is foreign to the plan of this work. 

As the truce only ſuſpends the effects of war (F233), the 
moment it expires, hoſtilities may be renewed without any ſreſh 
declaration of war: for every one previouſly knows that from 
that inſtant the war will reſume its courſe ; and the reaſons for 
the neceſſity of a declaration are not applicable to this caſe (& 51). 

But a truce of raany years very much reſembles a peace, and 
only differs from it in leaving the ſubject of the war ſtill unde- 
cided. Now as a conſiderable lapſe of time may have effected a 
material alteration in the circumſtances and diſpoſitions of both 
the parties, —the love of peace, ſo becoming in ſovereigns, the 
care they ſhould take to ſpare their ſubjects“ blood, and even 
that of their enemies, —theſe diſpoſitions, I ſay, ſeem to require 
that princes ſhould not take up arms again at the expiration of a 

ad been totally laid aſide 
and forgotten, without making ſome declaration which may in- 
vite the enemy to prevent the effuſion of blood. The Romans 
have given us an example of this commendable moderation. 
They had only made a truce with the city of Veii; and tlie 
enemy even renewed hoſtilities before the ſtipulated time was 
elapled. Nevertheleſs, at the expiration of the term, the col- 
lege of the feciajes gave it as their opinion that the Romans 
ſhould ſend to make a formal demand of ſatisfaction, previous 
to their taking up arms again *. 

The capitulations on the ſurrender of towns are among the 
principal conventicns made between enemies during the courſc 
of wat. They are uſyally ſettled between the general of the 
beſrging army and the governor of the beſieged town, both act- 
ing in virtue of the authority annexed to their reſpective poſts or 
commiſſions. 5 

We have elſewhere (Book II. Chap. XIV.) laid down the 
principles of that authority which is veſted in the ſubordinate 


# Tit, Liv lib, iv, cap 30. - 
| powers, 
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powers, together with general rules to aid in forming a deciſion 
reſpeCting it. All this has recently been recapitulated in a few 
words, and particularly applied to generals and other military 
commanders in chief (Y 237). Since the general of an army, 
and the governor of a town, muſt naturally be inveſted with all 
the powers neceflary for the exerciſe of their reſpective func- 
tions, we have a right to preſume that they poſſeſs thoſe powers: 
and that of concluding a capitulation is certainly one of the 
number, eſpecially when they cannot wait for the ſovereign's 
order. A _ made by them on that ſubject is therefore valid, 
and binds the fovereigns, in whoſe name and by whoſe authority 
the reſpective commanders have acted. 

But let it be obſerved, that, if thoſe officers do not mean to 


exceed their powers, they ſhould n themſelves © 


within the limits of their ſunctions, and forbear to meddle with 
things which have not been committed to their charge. In the 
attack and the defence, in the capture or rhe ſurrender of a 
town, the poſſeſſion alone is the point in queſtion, and not the 
property and right : the fate of the garriſon is alſo involved in 
the tranſaction. Accordingly, the commanders may come to 
an agreement reſpecting the manner in which the capitulating 
town ſhall be poſſeſſed : the beſieging general may promiſe that 
the inhabitants ſhall be ſpared, and permitted to enjoy their reli- 
gion, franchiſes, and privileges: and as to the garriſon, he may 
allow them to march out with their arms and baggage, with all 
the honours of war,—to be eſcorted and conducted to a place of 
ſafety, &c. The governor of the town may deliver it up at diſ- 
cretion, if reduced to that extremity by the ſituation of affairs: 
he may ſurrender himſelf and his garriſon priſoners of war, or 
engage, that, for a ſtipulated time, or even to the end of the 
war, they ſhall not carry arms againſt the ſame enemy, or againſt 
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his allies: and the governor's promiſe is valid and obligatory on 


all under his command, who are bound to obey him while he 
keeps within the limits of his functions ( 23). 

But ſhould the beſieging general take on him to promiſe that 
his ſovereign mall never annex the conquered town to his own 
dominions, or ſhall, after a certain time, be obliged to reſtore it, 
he would exceed the bounds of his authority, in entering into 2 
contract reſpecting matters which are not intruſted to his ma- 
nagement. And the like may be ſaid of a governor who in the 
capitulation ſhould proceed to ſuch lengths as for ever to alienate 
the town which he commands, and to deprive his ſovereign of 
the right to retake it,—or who ſhould promiſe that his garriſon 
ſhall never carry arms, not even in another war. His functions 
do not give him ſo extenſive a power. If, therefore, in the con- 
ferences for a capitulation, either of the hoſtile commanders 
ſhould inſiſt on conditions which the other does not think him - 
ſelf empowered to grant, they have ſtill one expedlent left, 
which is to agree to an — 


ice, during which every thing 
7 5 every l 
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ſhall continue in its preſent ſtate, until they have received order 

900 from higher authority. g 
Ouderrance At the beginning of this chapter we have given the reaſons 
of capitula- Why we thought it unneceſſary to prove in this place that all 
tions, and theſe conventions made during the courſe of the war, are to be 
utility. inviolably adhered to. We ſhall therefore only obſerve, with 

reſpect to capitulations in particular, that, as it is unjuſt and 
ſcandalous to violate them, ſo the conſequences of es 4 an act 
oſ perſidy oſten 2 detrimental to the party who has been 
= of it. What confidence can thenceforward be placed in 
im? The towns which he attacks will endure the moſt dread- 
ful extremities, rather than place any dependence on his word. 
He ſtrengthens his enemies by compelling them to make a de- 
ſperate defence ; and every ſiege that he is obliged to undertake, 
will become terrible. On the contrary, fidelity attracts confi- 
dence and affeQion it facilitates enterpriſes, removes obſtacles, 
and paves the way to glorious ſucceſſes. Of this hiſtory fur- 
niſhes us a fine example in the conduct of George Baſte, general 
of the imperialiſts in 1602, againſt Battory and the Turks, 
The inſurgents of Battory's party having gained poſſeſſion of 
Biſtrith, otherwiſe called Niſſa, Baſte recovered the town by a 
capitulation, which in his abſence was violated by ſome Ger- 
man ſoldiers : but being informed of the tranſaction on his re- 
turn, he immediately hanged up all the ſoldiers concerned, and 
out of his own purſe paid the inhabitants all the damages they 
had ſuſtained. This action had ſo powerful an influence on the 
minds of the rebels, that they all ſubmitted to the emperor, 
—_— demanding any other ſurety than the word of general 
aſte “*. 

5264. Individuals, whether belonging to the army or not, who hap- 
PN. pen ſingly to fall in with the enemy, are, by the urgent neceſlity 
enemy by of the circumſtance, left to their own diſcretion, and may, ſo far 
individuals. as concerns their own perſons, do every thing which a com- 

mander might do with reſpect to himſelf and the troops under 
his command. If, therefore, in conſequence of the ſituation 
in which they are involved, they make any promiſe, ſuch pro- 
miſe (provided it do not extend to matters which can never lie 
within the ſphere of a private individual) is valid and obligatory, 
as being made with competent powers. For when a ſubject can 
neither receive his ſovercign's orders nor enjoy his proteCtion, 
he reſumes his natural rights, and is to provide for his own 
ſafety by any juſt and honourable means in his power. Hence, 
if that individual has promiſed a ſum for his ranſom, the ſove- 
reign, ſo far from having a power to diſcharge him from his 
promiſe, ſhonld oblige him to fulfil it. The good of the ſtate 
requires that faith ſhould be kept on ſuch occafions, and that 
ſubjects ſhould have this mode of ſaving their lives or recovering 


their libefty. 


* Sully's Memoirs, by M. de VEcluſe, vol. iv. p. 179- 
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Thus a prifoner who is releaſed on his parole, is bound to 
obſerve it with ſcrupulous punctuality; nor has the ſovereign a 
right to oppole ſuch obſervance of his engagement: for, had 
not the priſoner thus given his parole, he would not have been 
releaſed. 

Thus alſo the country people, the inhabitants of villages or 
defenceleſs towns, are bound to pay the contributions which 
they have promiſed in order to ſave themſelves from pillage. 

Nay more, a ſubject would even have a right to renounce his 
country, if the enemy, being maſter of his perſon, refuſed to 
ſpare his life on any other condition: for, when once the ſociety 
to which he belongs is unable to protect and defend him, he re- 
ſumes his natural rights. And beſides, ſhould he obſtinately 
refuſe compliance, what advantage would the ſtate derive from 
his death? Undoubtedly, while any hope remains, while we 
have yet any means of ſerving our country, it is our duty to ex- 
poſe ourſelves and to brave every danger for her ſake. I here 
ſuppoſe that we have no alternative but that of renouncing our 


country or periſhing without any advantage to her. If by our 


death we can ſerve her, it is noble to imitate the heroic gene- 
roſity of the Decii. But an engagement to ſerve againſt our 
country, were it even the only means of ſaving our life, is 
diſhonourable; and a man of ſpirit would ſubmit to a thouſand 
deaths, rather than make fo diſgraceful a promiſe. | 
If a ſoldier, meeting an enemy in a by-place, makes him pri- 
ſoner, but promiſes him his life or liberty on condition of his 
paying a certain ranſom, this agreement is to be reſpected by 
the ſuperiors : for it does not appear that the ſoldier, left en- 
tirely to himſelf on that occaſion, has in any particular exceeded 
his powers. He might, on the other hand, have thought it im- 
rudent to attack that enemy, and, under that idea, have ſuffered 
him to eſcape. Under the direCtion of his ſuperiors, he is bound 
to obey : when alone, he is left to his own diſcretion. Procopius 
relates the adventure of two ſoldiers, the one a Goth and the 
other a Roman, who, being fallen together into a pit, mutually 


promiſed each other that their lives ſhould be ſpared: and this 


agreement was approved by the Goths “. 


„ Hiſt. Goth. lib. ii, cap. 1, quoted by Puffendorf, book viii. chap. 7, 5 14. 
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CHAP. XVII. 
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Priſoners of War. 


AFE-CONDUCTS and paſſports are a kind of privilege in- 
ſuring ſafety to perſons in paſſing and repaſſing, or to cer- 
tain things during their conveyance from one place to another, 
From the uſage and genius of the [ French] language, it appears 
that the term * paſſþort”? is uſed, on ordinary occaſions, when 
ſpeaking of perſons who lie under no particular exception as to 
paſſing and repaſſing in ſafety, and to whom it is only granted 
for greater ſecurity, and in order to prevent all debate, or to 
exempt them from ſome general prohibition. A ſafe- conduct is 
given to thoſe who otherwiſe could not ſafely paſs through the 
places where he who grants it is maſter,—as, for inſtance, to a 
perſon charged with ſome miſdemeanor, or to an enemy. It is 
of the latter that we are here to treat. 
All ſaſe- conducts, like every other act of ſupreme command, 


Of Safe-condut?s and Paſſports, with Queſtions on the Ranſom of 
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gate to his officers the power of granting ſafe-conducts; and 
they are inveſted with that power, either by an expreſs commiſ- 
ſion, or by a natural conſequence of the nature of their func- 
tions. A general of an army, from the very nature of his poſt, 
can grant ſafe-conducts: and as they are derived, though me- 
diately, from the ſovereign authority, the other generals or offi- 
cers of the ſame prince are bound to reſpeC them. 

The perſon named in the ſafe- conduct cannot transfer his 
privilege to another : for he does not know whether it be a mat- 
ter of indifference to the granter of the ſafe- conduct that ano- 
ther perſon ſhould uſe it in his ſtead: and ſo far from preſum- 
ing that to be the caſe, he is even bound to preſume the con- 
trary, on account of the abuſes which might thence reſult ; and 
he cannot aſſume to himſelf any farther privilege than was in- 
tended for him. If the fafe-· conduct is granted, not for perſons, 
but for certain effects, thoſe effects may be removed by others be- 
ſides the owner. The choice of thoſe who remove them is in- 
different, provided there do not lie againſt them any perſonal 
exception ſufficient to render them objects of juſt ſuſpicion in 
the eye of him who grants the ſafe- conduct, or to exclude them 
from the privilege of entcring his territories. 

He who promiſes ſecurity by a ſafe · conduct, promiſes to afford 
it wherever he has the command,—not only in his own territo- 
Ties, but likewiſe in every place where any of his troops may 


happen to be : and he is bound, not only to forbear — 
| that 
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that ſecurity either by himſelf or his people, but alſo to protect 
and defend the perſon to whom he has promiſed it, to puniſh any 
of his ſubjects who have offered him violence, and oblige them 
to make good the damage *, 

As the right ariſing from a ſafe-conduCt proceeds entirely 269- 
from the will of him who grants it, that will is the ſtandard by jede of the 
which the extent of the right is to be meaſured ; and the will right deriv- 
is diſcoverable in the object for which the ſafe- conduct was ed from a 
granted. Conſequently a perſon who has barely obtained per- << 
miſſion to go away, does not thence derive a right to come back 
again; and a ſafe - conduct granted for the ſimple paſſage through 
a country does not entitle the bearer to repaſs through it on 


his return. When the ſafe · conduct is granted for a particular 


buſineſs, it muſt continue in force until that buſineſs is con- 


cluded, and the perſon has had time to depart : if it is ſpecified 
to be granted for a journey, it will alſo ſerve for the perſon's re- 
turn, ſince both paſſage and return are included in a journey. 
As this privilege conſiſts in the liberty of going and coming in 
ſafety, it differs from a permiſſion to ſettle in any particular 
place, and conſequently cannot give a right to ſtop any-where 
ſor a length of time, unleſs on ſome ſpecial buſineſs, in conſide- 
ration of which the ſafe-conduct was aſked and granted. 

A ſafe- conduct given to a traveller naturally includes his bag- Lage. 
gage, or his clothes and other things neceſſary for his journey, A hedter! 
with even one or two domeſtics, or more, according to the rank bare 
of the perſon. But in all theſe reſpects, as well as in the others and do- 
which we have juſt noticed above, the ſafeſt mode, eſpecially meſtics. 
when we have to do with enemies or other ſuſpected perſons, is 
to ſpecify and diſtinctly enumerate the particulars, in order to 
obviate every difficulty. Accordingly, ſuch is the practice which 
at preſent prevails ; and, in granting ſafe-conduQts, it is the 
cuſtom expreſsly to include the baggage and domeſtics. | 

Though a permiſſion to ſettle any-where, granted to the fa- $ aps. 
ther of a family, naturally includes his wife and children, it is a ane 
otherwiſe with a ſafe- conduct; becauſe it ſeldom happens that a e4 _ 
man ſettles in a place without having his family with him; father does 
whereas; on a journey, it is more uſual to travel without thema nt 

A ſafe · conduct granted to a perſon for him/c!f and his retinue, 5 
cannot give him a right of 3 with him perſons juſtly $ 272. 
ſuſpected by the ſtate, or who have been baniſhed, or have fled = — — 
from the country on account of any crime z nor can it ſerve as a jq et 


protection to ſuch men: for the ſovereign who grants a ſafe- to any ene 
an 5 


* At the famous interview at Peronne, Charles duke of Eurgundy, exaſperated — 

to find that Louis XI. had engaged the people of Liege to take up arms againſt 
kim, paid no reſpect to the ſale- conduct which he had granted to that prince, If 
Louis had plotted and negotiated their defection while he was at Peronne, Charles 
would have been juſtifiable in diſregarding a ſafe· condu& of which an — 
uſe had been made. But the French monarch had diſpatched agents to Ghent for 
that pwi poſe, before there was any queltioa of the meeting at Pe. anne; and 
Charles, in the ttanſports of blind reſentment excited by the dif .greeadle aud un- 
expected intelligence, committed a flagrant breach of the law of nations. 

E a conduct 
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conduct in thoſe general terms, does not ſuppoſe that it will be 
reſumptuouſly abuſed for the purpoſe of bringing perſons into 
lis territories who have been guilty of crimes or — particu- 
larly offerided him. 
on $273, A ſafe- conduct given for a ſtated term, expires at the end 
Term of . . . * 
the ſafe. Of the term ſpecified therein: and the bearer, if he does not retire 
conduct. before that time, may be arreſted, and even puniſhed, according 
to circumſtances, eſpecially if he has given room for ſuſpicion 
by an affeQed delay. 
6274. But if forcibly detained, as by ſickneſs, ſo as to be unable to 
-\ perſon depart in time, a proper reſpite ſhould be allowed him: for a pro- 
orcibly de- : . X 
tained be. Miſe of ſecurity has been made to him; and though it was made 
yend the only for a limited time, it is not by any fault of his own that he 
term. has been prevented from departing within the term. The caſe 
is different from that of an enemy coming into our country dur- 
ing a truce i to the latter we have made no particular promiſe : 
he at his own peril takes advantage of a general liberty allowed 
by the ſuſpenſion of hoſtilities. All we have promiſed to the 
enemy is, to forbear hoſtilities for a certain time: and, at the 
expiration of that term, it is a matter of importance to us that 
we be at liberty to let the war freely take its courſe, without 
being impeded by a variety of excuſes and pretexts. 
$ 275. The ſafe- conduct does not expire at the deceaſe or depoſition 
The _ of him who granted it; for it was given in virtue of the ſove- 
—_ reign authority, which never dies, and whoſe efficacy exiſts in- 
expire at dependent of the perſon intruſted with the exerciſe of it. It is 
the death with this act as with other ordinances of the public power: 
— their validity or duration does not depend on the life of him who 
Swen enacted them, unlels, by their very nature, or by expreſs decla- 
ration; they are perſonally conſined to him. 
$ 256, The ſucceſſor, nevertheleſs, may revoke a ſafe- conduct, if he 
Huw ic has good reaſons for the revocation. Even he who has granted 
— = re- it, may in like caſe revoke it: nor is he always obliged to make 
ad. known his reaſons. Every privilege, when it becomes detri- 
mental to the ſtate, may be revoked, — a gratuitous privilege, 
purely and fimply,—a purchaſed privilege, on giving an indem— 
miſication to the parties concerned. Suppoſe a prince or his 
general is preparing for a ſecret expedition, - muſt he ſuffer any 
perſon, under cover of a ſafe- conduct antecedently obtained, to 
come and pry into his preparatives, and give the enemy intcl;i- 
gence of them? But a ate-conduct is not to be converted into a 
ſnare: if it be revoked, the bearer mult be allowed time and 
liberty to depart in ſalety. If he, like any other traveller, be de- 
tained for ſome time in order to prevent his carrying intelligence 
to the enemy, no ill treatment is to be offered him; nor is he 
to be kept longer than while the reaſons for his detainder 
ſubſiſt. - 

277. If a ſafe- conduct contains this clauſe, © For ſuch time as we 
| —— « /hall think fit,” it gives only a precarious right, and is revo- 
the elſe, cable every moment ; but, until it has been expreſsly revoked, it 

remains 
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remains valid. It expires on the death of him who gave it, who /«c time 
from that moment ceaſes to will the continuation of the privi- hoo gx 
lege. But it muſt always be underſtood that when a ſafe-con- 
duct expires in this manner, the bearer is to be allowed a proper 

time for his ſafe departure. | | 

After having diſcuſſed the right of making priſoners of war;,— 6 278. 
the obligation of the captor to teleaſe them at che peace by ex- Conven- 
change or ranſom, — and that of their ſovereign to obtain their — any 
liberty,—it remains to conſider the nature of thoſe conventions rab Hm of 
whoſe object is the deliverance of theſe unfortunate ſufferers. If priſoncrs. 
the belligerent ſovereigns have agreed on a cartel for the ex- 
change or ranſom of priſoners, they are bound to obſerve it with 
equal fidelity as any other convention. But if (as was fre- 
quently the practice in former times) the ſtate leaves to each 
priſoner, at leaſt during the continuance of the war, the care of 
redeeming himſelf, - ſuch private conventions preſent a number 
of queſtions, of which we ſhall only touch on the principal 
ones. 

He who has acquired a lawful right ts demand a ranſom from $5 279- 
his priſoner may transfer his right to a third perſon. This was e e 
practiſed in the laſt ages. It was frequent for military men to ing a ran- 
reſign their priſoners, and transfer all the rights-they had over ſom may be 
them, into other hands. But; as the perſon who takes a pri- "it 
ſoner is bound to treat him with juſtice and humanity ( 150), 
he muſt not, if he wiſhes that his conduct ſhould be free from 
cenſure, transfer his right, in an unlimited manner, to one who 
might make an improper uſe of it : when he has agreed with his 
priſoner concerning the price of his ranſom, he may transfer to 
whom he pleaſes the right to demand the ſtipulated ſum. 

When once the agreement is made with a priſoner for the 9 280. 
price of his ranſom, it becomes a perfect contract, and cannot What may 
be reſcinded under pretence that the priſoner is diſcovered to be nv. nin 
richer than was imagined : for it is by no means neceſſary that made for 
the rate ſhould be proportioned to the wealth of the priſoner, 2 
ſince that is not the ſcale by which we meaſure the right to de- em. 
tain a priſoner of war (S 148, 153). But it is natural to — 
portion the price of the ranſom to the priſoner's rank in the hoſ- 
tile army, becauſe the liberty of an oſſicer of diſtinction is of 
greater conſequence than that of a private ſoldier or an inferior 
officer. If the priſoner has not only concealed but diſguiſed his 
rank, it is a fraud on his part, which gives the captot a right to 
annul the compact. ES | 

If a priſoner, having agreed on the price of his ranſom, dies $ 281. 
before payment, it is aſked whether the ſtipulated ſum be due, and - — oa 
whether the heirs are bound to pay it? They undoubtedly are, — wag 
if the priſoner died in the poſſeſſion of his liberty: for, from the ment of 
moment of his releaſe, in conſideration of which he had pro- rauſomn. 
miſed a ſum, that ſum becomes due, and does not at all belong 
to his heirs, But if he had not yet obtained his liberty, the 
price which was to have bcen 12 or it, is not a debt on him — 
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his heirs, unlefs he had made his agreement in a different man- 
ner : and he is not reputed to have received his liberty until the 
moment when he is perfectly free to depart at pleaſure,— when 
neither the perſon who held him priſoner, nor that perſon's ſo 
yereign, oppoſes his releaſe and departure. 

If he has only been permltted to take a journey for the pur. 
pole of prevailing on his friends or his ſovereign to furniſh him 
with the means of ranſoming himſelf, and dies before he is 
poſſeſſed of his full liberty, before he is finally diſcharged from 
his parole, — nothing is due for his ranſom. ä 

If, after having agreed on the price, he is detained in priſon 
till the time of payment, and there dies in the interim, his 
heirs are not bound to pay the ranſom, —ſuch an agreement 
being, on the part of the perſon who held him priſoner, no more 
than a promile of giving him his liberty on the actual payment of 
a certain ſum. A promile of buying and ſelling does not bind the 
ſuppoled purchaſer to pay the price of the article in queſtion, if 
it happens to perith belore the completion of the purchaſe. But 
if the contract of ſale be perfect, the purchaſer muſt pay the 
price of the thing fold, though it ſhould happen to periſh before 
delivery, provided there was no fault or delay on the part of the 
vender. For this reaſon, if the priſoner has abſolutely concluded 
the agreement for his ranſom, acknowledging himſelf, from that 
moment, debtor for the ſtipulated — is nevertheleſs (til! 
detained, no longer indeed as a priſoner, but as ſurety for the 
payment,—the price of the ranſom is due, notwithſtanding the 
circumilance of his dying in the interim. 

If the agreement ſays that the ranſom. ſhall be paid on a cer- 
tain day, and the priſoner happens to die before that day, the 
heirs are bound to pay the ſum agreed on: for the ranſom was 
due; and the appointed day was aligned merely as the term of 
payment. 

From a rigid application of the ſame principles, it follows, 
that a priſoner, who has been releaſed on condition of procuring 
the releaſe of another, ſhould return to priſon, in caſe the latter 
happens to die before he has been able to procure him his liberty. 
But certainly ſuch an untortunate caſe is entitled to lenity; and 
equity ſeems to require that this priſoner ſhould be allowed to 
continue in the enjoyment of that liberty which has been granted 
to him, provided he pays a fair equivalent for it, ſince he is now 
unable to purchaſe it preciſely at the price agreed on. 

If a priſoner, who has been fully ſet at liberty after having 
promiſed but not paid his ranſom, — to be taken a ſecond 
time, it is evident, that, without being exempted from the pay- 
ment of his former ranſom, he will have to pay a ſecond, if he 
wiſhes to recover his liberty. 

On the other hand, though the priſoner has agreed for the 
price of his ranſom, if, before the execution of the compact, — 


fore h. before he is ſet at liberty in virtue of it, —he be retaken and de- 
els livered by his own party, he owes notuing. I here evident! 


ſuppoſe 
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ſuppoſe that the contract for his ranſom was not completed, and 
that the priſoner had not acknowledged himſelf debtor for the ſum 
agreed on. 'The perſon who held him priſoner, had, as it were, 
only made him a promiſe of ſelling, and he had promiſed to pur- 
chaſe : but the purchaſe and ſale Pad not actually paſſed into ef- 
fect; the property was not actually transferred 

The property of a priſoner's effects is not veſted in the captor, 5 285. 
except ſo far as he ſeizes on thoſe effects at the time of his cap- 3 
ture. Of this there is no doubt, in theſe modern times when vieh a8 
priſoners of war are not reduced to flavery. And even by the prit ner 
law of nature, the property of a ſlave's goods does not, without ba- found 
ſome other reaſon, paſs to the maſter of the ave. There is no- — 
—_ in the nature of flayery, which can of itſclf produce that wong to 
effect. Though a man obtains certain rights over the liberty of bim. 
another, does it thence follow that he ſhall have a right over his 
— alſo? When, therefore, the enemy has not plundered his 
priſoner, or when the latter has found means to conceal ſome- 
thing from the captor's ſearch, whatever he has thus ſaved till 
continues to be his own property, and hz may empivy it towards 
the payment of his ranſom. At preſcnt, even the pinndering of 
priſoners is not always practiſed: the greedy foldier Hmetimes 
proceeds to ſuch lengths; but an officer would think it an inde- 
lible ſtain on his character, to have deprived them of th ſuaileſt 
article. A party of private French troopers, who Had captured a 
Bririſh general at the battle of Rocoux, claimed no right to any 
thing belonging to their priſoner, except his arms alone. 

The death of the priſoner extinguiſhes che captor's right. Hm 
Wherefore, if any perſon is given as a hoſtage in order to pro- ,j,..*.. 
cure a priſoner's enlargement, he ought to be releaſed the mo- the rea 
ment the priſoner dies; and, on the other hand, if the hottage fte 
dies, his death does not reinitate the priſoner in the pollefſion 
of his liberty. The reverſe of this is truc, if the one, inſtead of 
_ ſimply a hoſtage for the other, had been ſubſtituted in his 

cad, 
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Of Civil War. 
T is a queſtion very much debated, whether a ſovereign is $ 2*7- 


bound to obſerve the common laws of war towards rebellious — 
ſubjects who have openly taken up arms againſt him? A flatter= oer gs 
er, or a prince of a cruel and arbitrary diſpoſition, will immedi- rights a- 

| that the laws of ade for rebels, Tel, the 
ately pronounce that the laws ot war were not made for redets,. bels. 
for whom no puniſhment can be too ſevere. Let ut proceed 
more ſoberly, and reaſon from the inconteſtable principles above 


laid down, In order clearly to diſcoyer what conduct the ſove- 
| Ee 3 reign K 
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dition. 
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reign ought to purſue towards revolted ſubjects, we muſt, in the 
firlt place, recollect that all the ſovereign's rights are derived 
from thoſe of the ſtate or of civil ſociety, from the truſt repoſed 
in him, from the obligation he lies under of watching over 
the welfare of the nation, of procuring her greateſt * 
neſs, of maintaining order, juſtice, and peace within her boun- 
daries (Book I. Chap. IV.). Secondly, we muſt diſtinguiſh 
the nature and degree of the different diſorders which may diſ- 
turb the ſtate, and oblige the ſovereign to take up arms, or ſub- 
ſtitute forcible meaſures inſtead of the milder influence of autho- 
rity. 

The name of rebels is given to all ſubjects who unjuſtly take 
up arms againſt the ruler of the ſociety, whether their view be 
to deprive him of the fupreme authority, or to reſiſt his com- 
mands in ſome particular inſtance, and to impoſe conditions on 
mn. --= | 
A popular commotion is a concourſe of people who afſemble 
in a tumultuous manner, and refuſe to liſten to the voice of 
their ſuperiors, whether the deſign of the aſſembled multitude 
be levelled againſt the ſuperiors themſelves, or only againſt ſome 
private individuals. Violent commotions of this kind take place 
when the people think themſelves aggrieved ; and there is no or- 
der of men who ſo frequently give riſe to them, as the tax-ga- 
therers. If the rage of the malcontents be particularly levelled at 
the magiſtrates, or others veſted with the public authority. and 
they proceed to a formal diſobedience or acts of open violence, 
this is called a /edition. When the evil ſpreads, —when it infets 
the majority of the inhabitants of a city or province, and gains 
ſuch ſtrength that even the ſovereign himſelf is no longer obeyed, 
—it is uſual more particularly to diſtinguiſh ſuch a diſorder by 
the name of inſurrection. | 7-5 oP | 

All theſe violences diſturb the public order, and are ſtate 
crimes, even when ariſing from juſt cauſes of complaint.. For vio- 
lent meaſures are forbidden in civil ſociety: the injured individuals 
ſhould apply to the magiſtrate for redreſs; and if they do not 
obtain juſtice from that quarter, they may lay their complaints at 
the foot of the throne. Every citizen ſhould even patiently en- 
dure evils which are not inſupportable, rather than diſturb the 
public peace. A denial of juſtice on the part of the ſovereign, or 
affected delays, can alone excuſe the furious tranſports of a peo- 
ple whoſe patience has been exhauſted,—and even juſtify them, 
if the evils be intolerable, and the oppreſſion great and manifeſt. 
But what conduct thall the favereign obſerve towards the inſur- 
gents? I anſwer, in genera!,-—fuch conduct as fhall at the ſame 
time be the moſt conionant to juſtice, and the moſt ſalutary to 
the ſtate. Although it be his duty to repreſs thoſe who unne- 
ceſſarily diſturb the public peace, he is bound to ſhew clemency 
towards unfortunate perſons, to whom juſt cauſes of complaint 
have been given, and whoſe ſole crime conſiſts in the attempt 


to do themſelves juſtice; they have been deficient in Hee ee) 
| = | — . 
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ther than fidelity. Subjects who riſe againſt their prince without 
cauſe, deſerve ſcvere puniſhment : yet, even in this caſe, on ac- 
count of the number of rhe delinquents, clemency becomes a duty 
in the ſovereign. Shall he depopulate a city, or deſolate a pro- 
vince, in order to puniſh her rebellion ? Any puniſhment, how- 
ever juſt in itſelf, which embraces too great a number of perſons, 
becomes an act of downright cruelty. Had the inſurrection of 
the Netherlands againſt Spain been totally unwarrantable, uni- 
verſal deteſtation would ſtill attend the memory of the duke of 
Alva, who made it his boaſt that he had cauſed twenty thouſand 
heads to be ſtruck off by the hands of the common executioner. 
Let not his ſanguinary imitators expect to juſtify their enormi- 
ties þy the plea of neceſſity. What prince ever ſuffered more 
outrageous indignities from his ſubjects than Henry the Great of 
France? Yet his victories were ever accompanicd by an uniform 
clemency ; and that excellent prince at length obtained the ſue- 
ceſs he Ch : he gained a nation of faithiu} ſubjects ; whereas 
the duke of Alva cauſed his maſter to loſe the United Provinces. 
Crimes in which a number of perſons are involved, are io be pu- 
niſhed by penalties which ſhall equally fall on all the parties con- 
cerned : the ſovercign may deprive a town of her privileges, at 
leaſt till ſhe has fully acknowledged her fauit : as to corporal pu- 
niſhment, let that be reſerved ſor the authors of the diſturbances, 
far thoſe incendiaries who incite the people to revolt. But 
tyrants alone will treat, as ſeditious, thoſe brave and reſolute ei- 
tizens who exhort the people to preſerve themſelves from op- 
preſſion, and to vindicate their rights and privileges: a good 
prince will commend ſuch virtuous patriots, provided their zeal 
be tempered with moderation and prudence. If he has juſtice 
and his duty at heart, — if he aſpires to that immortal and unſul- 
lied glory of being the father of his people, let him miſtruſt the 
ſelſiſn ſuggeſtions of that miniſter who repreſents to him as rebels 
all thoſe citizens who do not ſtretch out their necks to the ” 
of ſlavery,—who refuſe tamely to crouch under the rod of ar- 
bitrary power. 
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In many caſes, the ſafeſt and at the ſame time the moſt juſt 5 291 


method vo appeaſing ſeditions is to give the people ſatisfactio 
And if there exiſted no reaſons to juſtify the. inſurrection 


n. H. is bonn 
to perform 
the p omi 


(a circumſtance which perhaps never happens), even in ſuch es he has 
caſe, it becomes necetfary, as we have above obſerved, to N 
grant an amnelty where the offenders are numerous. When the 


amneſty is once publiſhed and accepted, all the paſt muſt be bu- 
ried in oblivion; nor mult any one be called to account for what 


has been done during the diſturbances: and in general, the ſove- 


reign, whoſe word ought ever to be ſacred, is bound to the faith- 
ful obſervance of every promiſe he has made even to rebels, I 
mean, to ſuch of his ſubjects as have revolted without reaſon or 
neceſſity, If his promiſes are not inviolable, the rebe}: will have 
no ſecurity in treating with him: when they have once drawn 


Ee4 the 
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the ſword, they muſt throw away the ſcabbard, as one of the an- 
ci-nts expreſſes it; and the pru:ce, deſtitute of the more gentle 
and ſalutary means of appeaſing the revolt, wil! have no other 
remaining expedient than that of utterly exterminating the in- 
furgents. Theſe will become formidable through deſpair; com- 
paſſion will beftow ſuccours on them; their party will increaſe, 
and the ſtare will be in danger. What would have become of 
France, if the leaguers had thought it unſafe to rely on the pro- 
miſes of Henry the Great? The ſame reaſons which ſhould ren- 
der the faith of promiles inviolable and ſacred between in:tividual 
und individual, between ſovereign and ſovereign, between ene- 
my and enemy (Book II. Ny 163, 218, &c. and Book III. 5 
174), ſubſiſt in all their force between the ſovereign and his 
inſurgent or rebellious ſubjects. However, if they have extorted 
from him odious conditious, which are inimical to the happineſs 
of the nation or the welfare of the ſtate, — as he has no right to 
do or grant any thing contrary to that grand rule of his conduct, 
which is at the ſame time the meaſure of his power, he may 
juſtly revoke any pernicious conceſſions which he has been 
obliged to make, provided the revocation be ſanctioned by the 
conſent of the nation, whoſe opinion he muſt take on the ſub- 
ject, in the manner and forms pointed out to him hy the conſti- 
tution of the ſtate. But this remedy is to be uſed with great 
reſerve, and only in matters of high importance, leſt the faith 
of promiſes ſhould be weakened and brought it into diſre- 
ute *. | 
: When a party is formed in a ſtate, who no longer obey the 
ſovereign, and are poſſeſſed of ſufficient ſtrength to oppoſe him, 
—or when, in a republic, the nation is vided into two oppoſite 
factions, and both f:-les take up arms,—this is called a ciw:/ war. 
Some writers confine this term to a juſt inſurrection of the ſub- 
jects againſt their ſovereign, to diſtinguiſh that lawful reſiſtance 
from rebellion, which is an open and unjuſt reſiſtance. But what 
appellation will they give to a war which ariſes in a republic torn 
by two factions, — or in a monarchy, between two competitors 
for the crown? Cuſtom appropriates the term of “ civil war 
to every war between the members of one and the ſame political 
ſociety. If it be between part of the citizens on the one fide, 
and the ſovereign with thoſe who continue in obedience to him 
on the other,—provided the malcontents have any reaſon for 
taking up arms, nothing further is required to entitle ſuch diſ- 
turbance to the name of civil war, and not that of rebellion. 
This latter term is applied only to ſuch an inſurrection againit 
lawful authority, as is void of all appearance of juſtice, The ſo- 
vercign indeed never fails to beſtow the appellation of rebels on 


* An ioſſa ce of this occurs in the tranſactions which took place aſter the in- 
ſurr: Eton at Madrid. in 1766, At the requiſit on of the cortes, the king revoked 
the conceſſion which he had been *bliged to make to the inſurgeut populace : but 
he ſuſtered the amneily to remain in force. : 


all 
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all ſuch of his ſubjects as openly reſiſt him : but when the latter 
have acquired ſufficient ſtrength to give him effectual oppoſition, 
and to oblige him to carry on the war againſt them according to 
the eſtabliſhed rules, he mult neceſſarily ſubmit to the uſe of the 
term “ civil war,” be”: 
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It is foreign to our purpoſe in this place to weigh the reaſons 6.293 


which may authoriſe and juſtify a civil war: we have elſewhere & civil war 
treated of the caſes wherein ſubjects may reſiſt the ſovereign u inde. 


(Book I. Chap. IV.). Setting therefore, the juſtice of the pendent 


cauſe wholly out of the queſtion, it only remains for us to con; Parties. 


ſider the maxims which ought to be obſerved in a civil war, and 
to examine whether the ſovereign in particular is, on ſuch an 
occaſion, bound to conform to the eſtabliſhed laws of war. 

A civil wat breaks the bands of fociety and government, or at 
leaſt ſuſpends their force and effect : it produces in the nation 
two independent parties, who conſider each other as enemies, 
and acknowledge no common judge. Thoſe two parties, there- 
fore, muſt neceſſarily be conſidered as thenceforward conſtitut- 
ing, at leaſt for a time, two ſeparate bodies, two diſtin ſocie- 
ties. Though one of the parties may have been to blame in 
breaking the unity of the ſtate and reſiſting the lawful authority, 
they are not the leſs divided in fact. Beſides, who ſhall judge 
them? who ſhall pronounce on which fide the right or the wrong 
lies? On earth they have no common ſuperior. They ſtand 
therefore in preciſcly the ſame predicament as two nations, who 
engage in a conteſt, and, being unable to come to an agree- 
ment, have recourſe to arms. 


This being the caſe, it is very evident that the common laws of $ 294. 


war,—thoſe maxims of humanity, moderation, and honour, n 


which we have already detailed in the courſe of this work, — 


cy are 
obſerve 
the com- 


ought to be obſerved by both parties in every civil war. For the mon laws | 
ſame reaſons which render the obſervance of thoſe maxims a d War. | 


matter of obligation between ſtate and ſtate, it becomes equally 
and even more neceflary in the unhappy circumſtance of two 
incenſed parties lacerating their common country. Should the 
ſovereign conceive he has a right to hang up his priſoners as re- 
bels, the oppoſite party will make repriſals “: if he does not 
religiouſly obſerve the capitulations, and all other conventions 
made with his enemies, they will no longer rely on his word: — 
ſhould he burn and ravage, they will follow his example; the 
war will become crucl, horrible, and every day more deſtructive 


The prince of Conde, commander of Louis XIII's forces againſt the reformed 
party, having hanged ſisty four officers whom he had made priſ ners during the 
civil war, the proteſtauts reſolved up«n retaiiation; and the duke de Rohan, 
who commanded them, cauled an equal number of catholic officers to be hanged, 
See Memoires de Rohan. 

The duke of Alva made it a practice to condemn to death every priſoner he 
took from the confederates in the Netherlands. They, on their part, retaliated, 
and at length compelled him to reſpe the law of nations and the .ules of war in 
þis conduct towards them. Grotius, Ann. lib. ii. ag 
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to the nation. The duke de Montpenſier's infamous and barba- 
rous exceſſes againſt the reformed party in France are too well 
known: the men were delivered up to the executioner, and the 
women to the brutality of the ſoldiers. What was the conſe. 
quence? the proteſtants became exaſperated ; they took ven- 
geance of fuch inhuman practices; and the war, before ſufſici- 
ently cruel as a civil and religious war, became more bloody and 
deſtructire. Who could without horror read of the ſavage cru- 
elties committed by the baron Des Adrets ? By turns a catholic 
and a proteſtant, he diſtinguiſhed himſelf by his barbarity on both 
ſides. At length it became neceſſary to relinquith thoſe preten- 
fions to judicial authority over men who proved themſelves ca- 
pable of ſupporting their cauſe by force of arms, and to treat 
them, not as criminals, but as enemies. Even the troops have 
often refuſed to ſerve in a war wherein the prince expoſed them 
to cruel repriſals. Officers who had the higheſt ſenſe of honour, 
though ready to ſhed their blood in the field of battle for his ſer- 
vice, have not thought it any part of ·˖ their duty to run the ha- 
zard of an ignominious death. Whenever, therefore, a nume- 
rous body of men think they have a right to reſiſt the ſovereign, 
and feel themſelves in a condition to appeal to rhe ſword, the 
war ought to be carried on by the contending parties in the ſame 
manner as by two different nations; and they ought to leave 
open the ſame means for preventing its being carried to outrage- 
ous extremities, and for the reſtoration of peace. 

When the ſovercign has ſubdued the oppoſite party, and re- 
duced them to ſubmit and ſue for peace, he may except from 
the amneſty the authors of the diſturbanczs,—the heads of the 
party : he may bring them to a legal trial, and puniſh them, if 
they be found guilty. He may act in this manner particularly 
on occaſion of thoſe diſturbances in which the intereſts of the 

eople are not ſo much the object in view as the private aims of 
= powerful individuals, and which rather deſerve the appella- 
tion of revolt than of civil war. Such was the caſe of the un- 
fortunate duke of Montmorency :—he took up arms againſt the 
king, in ſupport of the duke of Orleans; and being defeated and 
taken priſoner at the battle of Caſtelnaudari, he loſt his life on a 
ſcaftold, by the ſentence of the parliament of Toulouſe. If he 
was generally pitied by ali men of worth and ſentiment, it was 
becauſe they viewed him rather as an opponent to the exorbitant 
power of an imperious miniſter, than as a rebel againſt his ſo- 
vereign,——and that his heroic virtues ſeemed to warrant the pu- 
rity of his intentions “. 

When ſubjects take up arms without ceaſmg to acknowledge 
the ſovereign, and only for the purpoſe of obtaining a redreſs of 
their grievances, there are two reaſons for obſerving the com-, 
mon laws of war towards them :—Firſt, an apprehenſion leſt the 


* Sec the hiſtorians of the reign of Louis XIII. 
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civil war ſhould become more cruel and deſtructive by the infur- 
gents making retaliation, which, as we have already obſerved, 
they will not fail to do, in return for the ſeverities exerciſed by 
the ſovereign. 2. The danger of committing great injuſtice by 
haſtily puniſhing thoſe who are accounted rebels. e flames 
of diſcord and civil war are not favourable to the proceedings 
of pure and facred juſtice : more quiet times are to be waited 
for. It will be wiſe in the prince to keep his priſoners till, hav- 
1 tranquillity, he is able to bring them to à legal 
trial. 

As to the other effects which the law of nations attributes to 
public war (See Chap. XII. of this Book), and particularly the 
acquiſition of things taken in war, — ſubjects who take up arms 
againſt their ſovereign without ceaſing to acknowledge him, can- 
not lay claim to the benefit of thoſe effects. T "0, chow alone, 
the movable property carried off by the enemy, is conſidered as 
loſt to the owners ; * this is only on account of the difficul 
of recogniling it, and the numberleſs inconveniences whic 
would ariſe from the attempt to recover it. All this is uſually 
ſettled in the edict of pacification or the act of amneſty. 

But when a nation becomes divided into two parties abſolutely 
independent, and no longer acknowledging a common ſuperior, 
the ſtate is diſſolved, and the war between the two parties ſtands 
on the ſame ground, in every reſpect, as a public war between 
two different nations. Whether a republic be ſplit into two fac- 
tions, each maintaining that it alone conſtitutes the body of the 
ſtate, —or a kingdom be divided between two competitors for the 
crown,—the nation is ſevered into two parties who will mutually 
term each other rebels. Thus there exiſt in the ſtate two ſepa- 
rate bodies, who pretend to abſolute independence, and between 
whom there is no judge ( 293). They decide their quarrel by 
arms, as two different nations would do. The obligation to ob- 
ſerve the common laws of war towards each other is therefore ab- 
ſolute, —indiſpenſably binding on both parties, and the ſame which 
the law of nature impoſes on all nations in tranſactions between 


ſtate and ſtate. 
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Foreign nations are not to. interfere in the internal government 296. 


of an independent ſtate (Rook It. I 54, &c.). It belongs not to 
them to judge between the citizens whom diſcord has rouſed to 


Conduct to 
be obſerved 


by foreign 


arms, nor between the prince and his ſubjects : both parties are nations, 


equally foreigners to them, and equally independent of their 
authority. They may however interpoſe their good offices 
for the reſtoration of peace; and this the law of nature preſcribes 
to them (Book II. Ch. I.). But if their mediation proves fruitleſs, 
ſuch of them as are not bound by any treaty, may, with the view 
of regulating their own conduct, take the merits of the cauſe 


into conſideration, and aſſiſt the party which they ſhall judge to 


have right on its ſide, in caſe that party requeſts their aſ”.\tance or 


accepts the offer of it: they are equally at liberty, I ſay, 22 
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this, as to eſpouſe the quarrel of one nation embarking in a war 

inſt another. As to She allies of the ſtate thus diſtraQted by 
civil war, they will find a rule for their conduct in the nature of 
their engagements, combined with the exiſtin is circumſtances, 


Chap. XII. and 


Of this we have treated elſewhere. (See Book 
particularly d 196 and 197.) 


2 THE 


B Oo © K "IF. 
Of the Reſtoration of Peace; and of Embaſhes, 


CHAP. I. 


Of Peace, and the Obligation to cultivate it. 
EACE is the reverſe of war: it is that deſirable ſtate in 


which every one quietly enjoys his rights, or, if contro- pence is. 


verted, amicably diſcuſſes them by force of argument. Hobbs 
has had the boldneſs to aſſert that war is the natural ſtate of man. 
But if, by © the natural ſtate of man, we underſtand (as reaſon 
requires that we ſhould) that ſtate to which he is deſtined and 
called by his nature, peace ſhould rather be termed his natural 
ſtate. For it is the part of a rational being to terminate his dif- 
ferences by rational methods; whereas it is the characteriſtic of 
the brute creation to decide theirs by force“. Man, as we have 
already obſerved (Prelim. & 10), alone and deſtitute of ſuccours, 
would neceſſarily be a very wretched creature. He ſtands in 
need of the intercourſe and aſſiſtance of his ſpecies, in order to 
enjoy the ſweets of life, to develop his faculties, and live in 2 
manner ſuitable to his nature. Now, it is in peace alone that all 
theſe advantages are to be found: it is in peace that men reſpect, 


* Nam cum ſint duo genera decertandi, unum per diſceptationem, alterum per 
in cumque u proprium ſit hominis, hoc belluarum,—conſugiendum eſt ad 
ius, 1 uti non licet ſuperiore. Ciccro, de Offic. lib, i, cap. 2. 

aſſiſt, 
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aſſiſt, and love each other: nor would they ever depart from 
that happy ſtate, if they were not hurried on by the impetuoſity 
of their paſſions, and blinded by the groſs deceptions of ſelf-loye. 
What little we have ſaid of the effects of war will be ſufficient 
to give ſome idea of its various calamities; and it is an unfortu- 
nate circumſtance for the human race, that the injuſtice of un- 
principled men ſhould ſo often render it inevitable. 

52. Nations who are really impreſſed with ſentiments of humani- 
— — ty. — who ſeriouſly attend to their duty, and are acquainted with 
of cultivat- «ns "= I , 
ing it. their true and ſubſtantial intereſts, —will never ſeek to promote 

their own advantage at the expenſe and detriment of other na- 
tions: however intent they may be on their own happineſs, they 
will ever be careful to combine it with that of others; and with 
Juſtice and equity. Thus diſpoſed; they will neceffarily cultivate 
peace. If they do not live together in peace, how can they 
perform thoſe mutual and ſacred duties which nature enjoins 
them? And this ſtate is found to be no leſs neceſſary to their 
happineſs than to the diſcharge of their duties. "Thus the law 
of nature every way obliges them to ſeek and cultivate peace. 
That divine law has no other end in view than the welfare of 
mankind : to that object all its rules and all its precepts tend: 
they are all deducible from this principle, that men ſhould ſeeł 
their own felicity ; and morality is no more than the art of ac- 
quiring happineſs. As this is true of individuals, it is equally fo 
of nations, as muſt appear evident to any one who will but 
rake the trouble of reſlecting on what we have ſaid of their com- 
mon and reciprocal duties in the firſt chapter of the ſecond book. 
3 This obligation of cultivating peace binds the ſovereign by a 
reign's ob- double tie. He owes this attention to his people, on whom war 
ligation would pour a torrent of evils; and he owes it in the moſt ſtrict 
den and indiſpenſable manner, fince it is ſolely for the advantage and 
welfare of the nation that he is intruſted with the government 
(Book I. § 39). He owes the ſame attention to foreign nations, 
whoſe happineſs likewiſe is diſturbed by war. The nation's duty 
in this reſpect has been ſhewn in the preceding chapter; and the 
ſovereign, being inveſted with the public authority, is at the ſame 
time ad with all the duties of the ſociety, or body of the 
nation (Book I. § 41). 
3 „Ihe nation or the ſovereign ought not only to refrain; on therr 

ent © . 4 . . 

this duty, own part, from diſturbing that peace which is ſo ſalutary to 
mankind : they are morcover bound to promote it as far as lies 
in their power, —to prevent others from breaking it without 
neceſſity, and to inſpire them with the love of juſtice, equity, 
and public tranquillity, in a word, with the love of peace. It 
is one of the beſt oflices a ſovereign can render to nations, and 
to the whole univerſe. What a glorious and amizble character 
is that of peacz-maker ! Were a powerful prince thoroughly ac- 
quainted with the adyantages attending it,—were he to conceive 
what pure ant effulgent glory he may derive from that cndcar- 


ing character, together with the gratitude, the love, the venera- 
tion, 
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tion, and the confidence of nations, — did he know what it is to 
reign over the hearts of men, — he would wiſh thus to become 
the benefactor, the friend, the father of mankind; and in being 
ſo, he would find infinitely more delight than in the moſt ſplen- 
did conqueſts. Auguſtus, ſhutting the temple of Janus, givin 
peace to the univerſe, and adjuſting the diſputes of kings an 
nations, — Auguſtus, at that moment, appears the greateſt of 
mortals, and, as it were, a god upon earth. 
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But thoſe diſturbers of the public peace,—thoſe ſcourges of the ar A 
earth, who, fired by a lawleſs thirſt of power, or impelled by the of i 
pride and ferocity of their diſpoſition, ſnatch up arms without juſt- the public 
ice or reaſon, and ſport with the quiet of mankind and the blood PEE 


of their ſubjects, — thoſe monſtrous heroes, though almoſt deified 
by the fooliſh admiration of the vulgar, are in effect the moſt 
cruel enemies of the human race, and ought to be treated as 
ſuch. Experience ſhews what a train of calamitics war entails 
even upon nations that are not immediately engaged in it. War 
diſturbs commerce, deſtroys the ſubſiſtence of mankind, raiſes 
the price of all the moſt neceſſary articles, ſpreads juſt alarms, 
and obliges all nations to be upon their guard, and to keep 
up an armed force. He, therefore, who without juſt cauſe 
breaks the general peace, unavoidably does an injury even to 
thoſe nations which are not the objects of his arms; and by 
his pernicious example he eſſentially attacks the happineſs and 
Aty of every nation upon earth. He gives them a right to 
join in a general confederacy for the purpoſe of repreſſing and 
chaſtiſing him, and depriving him of a power which he fo enor- 
mouſly — What evils does he not bring on his own nation, 


laviſhing her blood to gratify his inordinate pattons and expoſing - 


her to the reſentment of a hoſt of enemies! A famous miniſter 
of the laſt century has juſtly merited the indignation of his 
country, by involving her in unjuſt or unneceſſary wars. If by 
his abilities and indefati able application he procured her diſtin- 

uiſhed ſucceſſes in the eld of battle; he drew on her, at leaſt 
cs a time, the execration of all Europe. 


The love of peace ſhould equally prevent us from embarking ,, * 


in a war without neceſſity, and from perſcvering in it after the „ar may be 
neceſſity has ceaſed to exiſt. When a ſovereign has been com- continued. 


pelled to take up arms for juſt and important reaſons, he may 
carry on the operations of war till he has attained its lawful end, 
which is, to procure juſtice and ſafety (Book III. 28). 

If the cauſe be dubious, the juſt end of war can — be to 
bring the enemy to an equitable compromiſe (Book III. & 38); and 
conſequently the war muft not be continued beyond that point. 
The moment our enemy propoſes or conſents to ſuch compro- 
miſe, it is our duty to deſiſt from hoſtilities, 

But if we have to do with a perfidious enemy, it would be 
imprudent to truſt either his words or his oaths. In {ch caſe, 
juitice allows and prudence requires that we ſhould ayail our- 


ſelves of a ſucceſsful war, and follow up our advantages, - we 
I ave 
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have humbled a dangerous and exceſſive power, or compelled the 
enemy to give us ſufficient ſecurity for the time to come. | 

— if the enemy obſtinately rejects equitable conditions, 
he himſelf forces us to continue our progreſs till we have ob- 
tained a complete and deciſive victory, by which he is abſolutely 
reduced and ſubjected. The uſe to be made of victory has been 
ſhewn above (Book III. Chap. VIII. IX. XIII.) 

When one of the parties is reduced to ſue for peace, or bot! 
are weary of the war, then thoughts of an accommodation are 
entertained, and the conditions are agreed on. Thus peace ſteps 
in, and puts a period to the war. 

The general and neceflary effects of peace are the reconcilia- 
tion of enemies, and the ceſſation of hoſtilities on both ſides. It 
reſtores the two nations to their natural ftate. 


CHAP. II. 


Treaties of Peace. 


F HEN the belligerent powers have agreed to lay down 

their arms, the agreement or contract in which they ſti- 

ulate the conditions of peace, and regulate the manner in which 

it is to be reſtored and ſupported, is called the treaty of peace. 

The ſame power who has the right of making war, of deter- 
mining on it, of declaring it, and of directing its operations, 
has ow likewife of making and concluding the treaty 
of peace. iele two powers are connected together, and the 
latter naturally follows from the former. If the ruler of the 
ftate is empowered to judge of the cauſes and reaſons for which 
war is to be undertaken,—of the time and circumſtances proper 
for commencing it, —of the manner in which it is to be ſu 

orted and carried on,—it is therefore his province alſo to fe 

—— to irs progreſs, to point out the time when it ſhall be diſ- 
continued, and to conclude a peace. But this power does not 
neceſſarily include that of granting or accepting whatever condi- 
tions he pleaſes, with a view to peace. "Though the ſtate has 
intruſted to the prudence of her ruler the general care of deter- 
mining on war and peace, yet ſhe may have limited his power in 
many particulars by the fundamental laws. 'Thus Francis the 
Firſt, king of France, had the abſolute diſpoſal of war and peace: 
and yet the aſſembly of Cognac declared that he had no authority 
to alienate any part of the kingdom by a treaty of peace. (See 
Book I. § 265.) 

A nation that has the free diſpoſal of her domeſtic affairs, and 
of the form of her government, may intruſt a ſingle perſon or 
an aſſembly with the power of making peace, although ſhe has 


not given them that of making war. Of chis we have an inſtance- 
m 
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in Sweden, where, ſince the death of Charles XII. the king can- 
not declare war without the conſent of the ſtates aſſembled in 
diet; but he may make peace in conjunction with the ſenate. It 
is leſs dangerous for a nation to intruſt her rulers with this latter 
power, than with the former. She may reaſonably expect that 
they will not make peace till it ſuits with the intereſt of the ſtate. 
But their paſhons, their own intereſt, their private views, too 
often influence their reſolutions when there is queſtion of under- 
taking a war. Beſides, it muſt be a very diſadvantageous peace 
indeed, that 1s not preferable to war; whereas, on the other 
hand, to exchange peace for war, is always very hazardous. 

When a prince who is poſſeſſed only of limited authority has a 
power to make peace, as he cannot of himſelf grant whatever 
conditions he pleaſes, it is incumbent on thoſe who wiſh to treat 
with him on ſure grounds, to require that the treaty of peace be 
ratified by the nation, or by thoſe who are empowered to per- 
form the ſtipulations contained in it. If, for initance, any 
potentate, in negotiating a treaty of peace with Sweden, requires 
a defenſive alliance or guaranty as the condition, this ſtipulation 
will not be valid, anlel approved and accepted by the diet, who 
alone have the power of carrying it into effect. The kings of 
England are authoriſed to conclude treaties of peace and alli- 
ance; but they cannot, by thoſe treaties, alienate any of the 
N of the crown without the conſent of parliament: 
Neither can they, without the concurrence of that body, raiſe 
any money in the kingdom: wherefore, whenever they conclude 
any ſubſidiary treaty, it is their conſtant rule to lay it before the 
parliament, in order that they may be certain of the concurrence 
of that aſſembly to enable them to make good their engagements. 
When the emperor Charles V. required of Francis the Firſt, his 
priſoner, ſuch conditions as that king could not grant without 
the conſent of the nation, he ſhould have detained him till the 
ſtates general of France had ratified the treaty of Madrid, and 
Burgundy had acquieſced in it: thus he would not have loſt the 
fruits of his victory by an overſight which appears very ſurpriſ- 
ing in a prince of his abilities. 

We ſhall not here repeat what we have ſaid on a former 
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Cir. 


Alicnations 


occaſion concerning the alienation of a part of the ſtate made by a 
{Book I. $3 263, &c.), or of the whole ſtate (ibid. & 68, &c.). treaty of 
We ſhall therefore content ourſelves with obſerving, that, in be. 


daſe of a preſſing neceſſity, ſuch as is produced by the events 
of an unfortunate war, the alienations made by the prince 
in order to ſave the remainder of the ſtate, are conſidered as ap- 
e and ratified by the mere ſilence of the nation, when ſhe 
a3 not; in the form of her government, retained ſome eaſy and 
ordinary method of giving her expreſs conſent, and has lodged 
an abſolute power in the prince's hands. The flates-ge- eral are 
aboliſhed in France by diſuſe and by the tacit conſent of the na- 
tion. Whenever, therefore, that kingdom is reduced to any ca- 
lamituos exigency, it belongs _ K king alone to — 
what 


4 
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what ſacrifices he may purchaſe peace: and his enemies will treat 
with him on a ſure footing, It would be a vain plea on the part 
of the people, to fay that it was only through — they acqui- 
eſced in the abolition of the ſtates general. The fact is that they 
did acquieſce, and thereby ſuffered the king to acquire all the 
powers neceſſary for contracting with foreign ſtates in the name 
of the nation. In every ſtate there muſt neceſſarily be ſome 
power with which other nations may treat on ſecure grounds. 
A oertain hiſtorian “ ſays, that, “by the fundamental laws, the 
« kings of France cannot, to the prejudice of their ſucceſiors, re- 
« nounce any of their rights, by any treaty, whether voluntary or 
« compulſory.” The fundamental laws may indeed with-hold from 
the king the power of alienating, without the nation's conſent, 
what belongs to the ſtate ; but they cannot invalidate an aliena. 
tion or renunciation made with that conſent . And if the nation 
has permitted matters to proceed to ſuch lengths that ſhe now 
has no longer any means of expreſsly declaring her conſent, her 
ſilence alone, on ſuch occaſions, is in reality a tacit conſent, 
Otherwiſe there wonid be no polkbiiity of treating on ſure 
grounds with ſuch a ſtate: and her pretending thus beforehand 
to invalidate all future treaties, would be an intringement of the 
law of nations, which ordains that all ſtates ſhould retain the 
means of treating with each other (Book I. § 262), and ſhould 
obſerve their treaties (Rook II. IF 163, 269, &c.). 

It is to be obſerred, however, that, in our examination he- 
ther the conſent of the nation be requilite ſor alienating any part 
of the ſtate, we mean ſuch parts as are |till in the nation's poſ- 
ſeſſion, and not thoſe which have fallen into the enemy's hands 
during the courle of the war: for, as theſe latter are no longer 
poſletied by the nation, it is the forercign alone, if inveſted with 
the full and abſolute adminiſtration of the government, and 
with the power of making war and peace,-—it is he alone, I ſay. 
wio is to judge whether it be expedient to relinquith thoſe parts 
of the ſtate, or to continue the war for the recovery of them. 
And even though it ſhould be pretended that he cannot by his 
own ſingte authority make any valid alienation of them,—he has, 
acvertheleſs, according to our ſuppoſition, that is, if inveſted 
with full and abſolute power, — he has, I ſay, a right to promiſe 
that the nation ſhall never again take up arms for the recovery of 


thoſe lands, towns, or provinces, which he relinquithes : and 


this ſutſices for ſecuring the quict poſleſſion of them to the ene- 
my into whoſe hands they are fallen. 


* The abb de Choiſy, Hiſt. de Charles V. p 402. | 

+ The revvnciation made by Anne of Auſtria, conſort of Louis the Thirteenth, 
was good and valid, becauſe it was confirmed by the general aſſembly of the cortes, 
aid regiſtered in all the offices. The c.ſe was otherwile wit! that made by Aung 
Theeia, hi ch was nat fanRioced by thut formalit es, —covſequently, not ſtamped 
with the national approbat on, and the character of a law of the Nate. The car- 
dinals who examined this affair by order of the pope, whom Charles II. had con- 
ſalted, paid no regard to Maria Ihereſa's renunciacion, as not deemiag it of ſuſſici 
ent force to invalidate the laws of the country, and to fuperfede the eſtabl bed 
com. Memoirs of M. de $t, Phibppe, vol. i. p 25. 
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t The neceſſity of making peace authoriſes the ſovereign to dif- 8 12. 
t poſe of the property of individuals; and the eminent. domain — the 

a gives him a right to do it (Book l. $ 244). He may even, to a cer- — 

y tain degree, diſpoſe of their perſons, by virtue of the power which treaty diſ- 
0 he has over all his ſubjects. But as it is for the public advantage Po of 
e 
e 


that he thus diſpoſes of them, the fate is bound to indemni —— i . 


the citizens who are ſulferers by the tranſaction. (ibid.) viduals, 
f Every impediment by which the prince is diſabled from admi- $ 13. 
c niſtering the affairs of government, undoubtedly deprives him of Whether a 
. the power of making peace. Thus a king cannot make a treat 2 — 
r of peace during his minority, or while in a ſtate of mental de- „f war. 
u rangement: this aſſertion does not ſtand in need of any proof: can make 
L220 but the queſtion is, whether a king can conclude a peace while P**<<- 


he is a priſoner of war, and whether the treaty thus made be va- 
lid? Some celebrated authors“ here draw a diſtinction between 


1 
„ a monarch whoſe kingdom is patrimonial, and another who has 
r only the uſ/ufruttus of his dominions. We think we have over- 
5 thrown that falſe and dangerous idea of a patrimonial kingdom 
0 (Book I. IF 68, &c.), and evidently ſhewn that the notion ought 
4 not to be extended beyond the bare power with which a ſovereign 
: is ſometimes intruſted, of nominating his ſucceſſor, of appoint- 
c ing a new prince to rule over the ſtate, and diſmembering ſome 
4 =_ of it, if he thinks it expedient ;—the whole, however, to 
uniformly done for the good of the nation, and with a view 
- to her greater advantage. Every legitimate government, what- 
t ever it be, is eſtabliſhed ſolely for the good and welfare of the 
— ſtate. This inconteſtable principle being once laid down, the 
3 making of peace is no longer the peculiar province of the king; 
r it belongs to the nation. Now it is certain that a captive prince 
* cannot adminiſter the government, or attend to the management 
d of public affairs. How ſhall he who is not free command a na- 
7 tion? How can he govern it in ſuch manner as beſt to promote the 
'5 advantage of the people, and the public welfare? He does not in- 
» deed forfeit his rights; but his captivity deprives him of the power 
5 of exerciſing them, as he is not in a condition to direct the uſe 
3, of them to its proper and legitimate end. He ſtands in the ſame 
d predicament as a king in his minority, or labouring under a de- 
e rangement of his mental faculties. In ſuch circumſtances, it is 
f neceſſary that the perſon or perſons whom the laws of the ſtate 
4 deſignate for the regency, ſhould aſſume the reins of govern- 
- ment. To them it belongs to treat of peace, to ſettle the terms 
on which it ſhall be made, and to bring it to a concluſion, in con- 
iormity to the laws. | 
. The captive ſovereign may himſelf negotiate the peace, and 
5y promiſe what perſonally depends on him: but the treaty does 
12 not become obligatory on the nation till ratified by herſelf, or 
” by thoſe who are inveſted with the public authority during the 
1 
te * See Wolf, Jus Gent. f 982. 
, Ff 2 prince's 
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pen captivity, or, finally, by the ſovereign himſelf after his 
releale. 

But, if it is a duty incumbent on the ſtate to uſe her beſt ef 
forts for procuring the releaſe of the moſt inconſiderable of her 
citizens who has loſt his liberty in the public cauſe, the obliga- 
tion is much ſtronger in the caſe of her ſovereign, whoſe cares, 
attention, and labours, are devoted to the common ſafety and 
welfare. It was in fighting for his people, that the prince who 
has been made priſoner, fell into that ſituation, which, to a per- 
ſon of his exalted rank, muſt be wretched in the extreme : and 
ſhall that very people heſitate to deliver him at the expenſe of the 
greateſt ſacritices ? On fo melancholy an occaſion, they ſhould not 
demur at any thing ſhort of the very exiſtence of the ſtate. But, 
in every exigency, the ſafety of the people is the ſupreme law; and, 
in ſo ſevere an extremity, a generous prince will unitate the exam- 
ple of Regulus. That heroic citizen, being ſent back to Rome 
on his parole, diſſuaded the Romans from purchaling his releale 
by an inglorious treaty, though he was not ignorant of the tor- 
tures prepared for him by the cruelty of the Carthaginians “. 

When an unjuſt conqueror, or any other uſurper, has invaded 
the kingdom, he becomes polleſſed of ail the powers of govern- 
ment when once the people have ſubmitted to him, and, by a 
voluntary homage, acknowledged him as their ſovereign. Other 
ſtates, as having no right to intermeddle with the domeſtic con- 
cerns of that nation, or to interfere in her government, are 
bound to abide by her deciſion, and to look no farther than the 
circumſtance of actual poficthon. They may therefore broach 
and conclude a treaty of peace with the ufurper. They do not 
thereby infringe the right of the lawful fovercign : — it is not 
their buſineſs to examine and judge of that right: they leave it 
as it is, and only look to the poſſeſſion, in all the affairs they 
have to tranſact with that kingdom, purſuant to their own rights 
and thoſe of the nation whoſe ſovereignty is conteſted. But this 
rule does not preclude them from eſpouſing the quarrel of the 
dethroned monarch, and atlitting him, it he appears to have 
juſtice on his fide: they then declare themſelves enemies of the 
nation which has acknowledged his rival, as, when two different 


ftates are at war, they are at liberty to aiſiſt cither party whoſe 


pretenſions appear to be beſt founded, 

The principal in the war, the fovereign in whoſe name it has 
been carried on, cannot jnitly make a peace without including 
his ailics, -I mean thoſe who have given him aſſiſtance without 
directly taking part in the war. This precaution ts neceſſary in 
order to ſecure them from the reſentment of the enemy: for 
though the latter has no right to take offence againſt his adverſa- 
ry's allies, whoſe engagements were purely of a defenſive nature, 
and who have done nothing more aithfully execute their 


ges Tit. Liv, epitom Ub, xviii and other hiſtorians, 
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treaties (Book III. § 101)— yet it too frequently happens that 
the conduct of men is influenced by their pailions rather than by 
juſtice and reaſon. If the alliance was not of prior date to the 
commencement of the war, and was formed with a view to that 
very war,— although theſe new allies do not engage in the con- 
teſt with all their force, nor directly as principals, they never- 
theleſs give to the prince againſt whom they have joined, juſt 
cauſe to treat them as enemies. The ſovereign, therefore, whom 
ny have aſſiſted, muſt not omit including them in the peace. 

ut the treaty concluded by the principal is no farther obliga- 
tory on his allies than as they are willing to accede to it, unleſs 
they have given him full power to treat th them. By including 
them in his treaty, he only acquires a right, with reſpect to his 
reconciled enemy, of inſiſting that he ſhall not attack thoſe al- 
lies on account of the ſuccours they have furnithed againſt kim,— 
thar he ſhall not moleſt them, but ſhall live in peace with them 
as if nothing had happened. 

Sovereigns who have aſſociated in a war, —all thoſe who have . 5 16. 
directly — part in it, — are reſpectively to make their treaties —— 
of peace, each for himſelf. Such was the mode adopted at Ni- each for 
meguen, at Ryſwick, and at Utrecht. But the alliance obliges himſelf. 
them to treat in concert. To determine in what caſes an aſſoci- 
ate may detach himſelf from the alliance, and make a ſeparate 
peace, is a queſtion which we have examined in treating of aſ- 
ſociations in war (Book III. Chap. VI.), and of alliances in gene- 
ral (Book II. Chap. XII. and XV.). 

It frequently happens that two nations, though equally tired of 1 1 Ls 
the war, do nevertheleſs continue it merely from a fear of making 
the firſt advances to an accommodation, as theſe might be imput- 
ed to weakneſs ; or they perſiſt in it from animoſity, and contrary 
to their real intereſts. On ſuch occathons, ſome common friends 


of the parties effectually interpoſe by offering themlelves as me- 


diators. There cannot be a more bene ſicent office, and more be- 
coming a great prince, than that of reconciling two nations at war, 
and thus putting a ſtop to the effuſion of human blood: it is the 
indiſpenſable duty of thoſe who have the means of performing it 
with ſucceſs. This is the only reſection we thall here make on 
a ſubject we have already diſcuſſed (Book II. I 328). 

A treaty of peace can be no more than a compromiſe. Were - d — 
the rules of ſtrict and rigid juſtice to be obſerved in it. fo that — 
each party ſhould preciſely receive every thing to which he has a peace may 
jult title, it would be impoſſible ever to make a peace. Firſt, 3 
with regard to the very ſubject which occaſioned the war, one of *© * 
the parties would be under a neceſſity of acknowledging himſelf, 
in the wrong, and condemning his own unjuſt pretenſions; 
which he will hardly do, unleſs reduced to the laſt extremity. 

But if he owns the injuſtice of his cauſe, he muſt at the ſame 
time condemn every meaſure he has purſued in ſupport of it: ne 
muſt reſtore what he has unjuſtly taken, muſt reimburſe the 
expenſes of the war, and repair the damages. And how can a juſt 

; 1. eſtimate 
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eſtimate of all the damages be formed ? What price can be ſet on 
all the blood that has been (hed, the loſs of ſuch a number of 
Citizens, and the ruin of families? Nor is this all. Strict juſtice 
would further demand, that the author of an unjuſt war ſhould 
ſuſfer a penalty proportioned to the injuries for which he owes 
ſatisfaction, and ſuch as might enſure the future ſafety of him 
whom he has attacked. How ſhall the nature of that penalty be 
determined, and the degree of it be preciſely regulated? In fine, 
even he who had juſtice on his tide, may have tranſgreſſed the 
bounds of juſtifiable ſelf-defence, and been guilty of improper 
exceſſes in the proſecution of a war whoſe object was originally 
lawful: here then are ſo many wrongs, of which ſtrict juſtice 
would demand reparation. He may have made —. and 
taken booty beyond the value of his claim. Who ſhall make an 
exact calculation, a juſt eſtimate of this? Since, therefore, it 
would be dreadſul to perpetuate the war, or to purſue it to the 
utter ruin of one of the parties, — and ſince, however juſt the 
cauſe in which we are engaged, we muſt at length turn our 
thoughts towards the reſtoration of peace, and ought to direct 
all our meaſures to the attainment of that ſalutary object, no 
other expedicnt remains than that of coming to a compromiſe re- 
ſpeCting all claims and grieyances on both fides, and putting an 
end to all diſputes, by a convention as fair and equitable as cir- 
cumſtances will admit of. In ſuch convention no deciſion is 
pronounced on the original cauſe of the war, or on thoſe contro- 
verſies to which the various acts of hoſcility might give riſe ; nor 
is cither of the parties condemned as unjaſt, —a condemnation 
to which few princes would ſubmit; — but, a ſimple agreement is 
formed, which determines what equivalent each party ſhall re- 
ceive in extinction of all his pretenſions. | 

The eſſect of the treaty of peace is to put an end to the war, 


General ef- und to abolith the ſubject of it. It leaves the contraCling parties 


fect of thc 
Uraty of 
1 e. 


no right to commit any acts of hoſtility on account either of the 
ſubject itſelf which had given rite to the war, or of any thing 
that was done during its continuance: wherefore they, cannor 
lawfully take up arms again for the fame ſubject. Accordingly, 
in ſuch treaties, the contracting parties reciprocally engage ta 
preſerve per petual peace ; which is not to be underitood as if 
they promiſed never to make war on each other for any cauſe 
whatever. The peace in queſtion relates to the war which it 
terminates: and it is in reality perpetual, inaſmuch as it does 
not allow them to revive the ſame war by taking v9 arms again 
for the {ame ſubject which had originally given birth to it. 

A ſpecial compromiſe, however, only extinguiſhes the parti- 
cular means to which it relates, and does not preclude any ſub- 
ſequent pretenſions to the object itſelf, on other grounds. Care 
is therefore uſually taken to require a general compromiſe, 
which ihall embrace not only the exiſting controverſy, but the 
very thing itſelf which is the ſubject of tat controverſy : ſtipu- 
lation is made for a general renunciation of all pretenſions what- 

| | cveꝛ 
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ever to the thing in queſtion: and thus, although the party 
renouncing might in the ſequel be able to demonſtrate by new 
reaſons that the thing did really belong to him, his claim would 
not be admitted, 

An amneſty is a perfect oblivion of the paſt; and the end of 


peace being to extinguiſh all ſubjects of difcord, this ſhould be Amuclye 


the leading article of rhe treaty : and accordingly, ſuch is at pre- 
ſent the conſtant practice. But though the treaty ſhouid be 
wholly filent on this head, the amneſty, by the very nature of 
peace, 1s neceſſarily implied in it. 

As each of the belligerent powers maintains that he has juſtice 


on his ſide, —and as their pretenſions are not liable to be judged by Thin 
others (Book III. $ 188)—whatever {late things happen to be in mented 
at the time of the treaty, is to be conſidered as their legitimate iu lh teu 
itatez and if the parties intend ro make any change in it, they ” 


muſt expreſsly ſpecify it in the treaty. Conſequently all things 
not mentioned in the treaty are to remain on the ſame footing on 
which they ſtand at the period when it is concluded. This is 
alſo a conſequence of the promiſed amneſty. All damages cauſed 
during the war are likewiſe buried in oblivion z and no action can 
be brought for thoſe of which the treaty does not ſtipulate the 
reparation : they are conſidered as having never happened. 

But the effect of the compromiſe or amneity cannot be ex- 


tended to things which have no relation to the war that is ter- Things not 
; — included in 

minated by the treaty. Thus, claims founded on a debt, or on the com- 

an injury which had been done prior to the war, but which made promiſe cr 


no part of the reaſons for undertaking it, ſtill ſtand on their àmnetty. 


former footing, and are not aboliſhed by the treaty, unleſs it be 
expreſsly extended to the extinction of every claim whatever. 
The caſe is the ſame with debts contracted during the war, but 
for cauſes which have no relation to it, — or with injuries done 
during its continuance, but which have no connection with the 
itate of warfare. 

Debts contracted with individuals, or injuries which they 
may have received from any other quarter, without relation ta 
the war, are likewiſe not aboliſhed by the compromiſe and am- 
neſty, as theſe ſolely relate to their own particular object, that 
is to ſay, to the war, its cauſes, and its effects. Thus, if two 
ſubjects of the belligerent powers make a contract together 
in a neutral country, or if the one there receives an injury from 
the other. the performance of the contract, or the reparation 
of the injury and damage, may be proſecuted after the conclu- 
hon of the treaty of peace, 

Finally, if the treaty expreſſes that all things ſhall be reſtored 
to the ſtate in which they were before the war, this clauſe is un- 
derſtood to relate only to immovable poſſeſſions, and cannot be 
extended to movables, or booty, which immediately becomes the 
property of the captors, and is looked on as relinquiſhed by the 
former owners on account of the diſſiculty of recogniſing it, and 
the little hope they entertain of ever recovering it. 
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When the laſt- made treaty mentions and confirms other trea- 
ties of prior date, theſe conſtitute a part of the new one, no leſs 
than if they were literally tranſcribed and included in it: and any 
new articles relating ro former conventions are to be interpreted 
according to the rules which we have laid down in a preceding 


part of this work {Book II. Chap. XVII. and particularly & 286). 


CHAP. III 
Of the Execution of the Treaty of Peace. 


TREATY of peace becomes obligatory on the contracting 

parties from the moment of its concluſion, —the moment 
it has paſſed through all the neceſſary forms; and they are 
bound to have it carried into execution without delay *. From 
that in{lant all hoſtilities muſt ceaſe, unleſs a particular day has 
been ſpecified for the commencement of the peace. But this 
treaty does not bind the ſubjects until it is duly notified to them. 
The caſe is the ſame in this inſtance, as in that of a truce (Book 
II. $239). If it ſhould happen that military men, acting within 
the extent of their functions and purſuant to the rules of their 
duty, commit any acts of hoſtility before they have authentic 
information of the treaty of peace, it is a misfortune, for which 
they are not puniſhable : but the ſovereign, on whom the treaty 
of peace is already obligatory, is bound to order and enforce the 
reſtitution of all captures made ſubſequent to its concluſion : he 
has no right whatever to retain them. 

And in order to prevent thoſe unhappy accidents, by which 
many innocent perſons may loſe their lives, public notice of th 
peace is to be given without delay, at leaſt to the troops. But 
at preſent, as the body of the people cannot of themſelves un- 
dertake any act of hoſtility, and do not perſonally engage in the 
war, the ſolemn proclamation of the peace may be deferre«, 
provided that care be taken to put a ſtop to all hoſtilities; which 
is eaſily done by means of the generals who direct the opera- 
tions, or by proclaiming an armiſtice at the head of the armics. 
The peace of 1735, between the emperor and France, was not 


* It is an eſſential point, to negl- none of the formalities which can enſure 
the execution of the treuy, and prevent new diſpmres Accordingly, care muſt 
be taken to have it duly recorded in all the proper offices and courts. M. Van 
Beuningen, writing to the Grand Peuſionary De Witt in 1662, thus obſerves— 
% The articles aud conditions of this allance contain various matters of different 
nature, the majority of which fall under the cogniſance of the privy council, — 
« ſeveral, under that of the admiralty, others, under that of the civil tribunals, 
« the parham: nt-, &c.—eicheatage, for inſtance, which comes under the cog— 
« niſance of the chambte des comptes | exchequer}. Thus the treaty muſt be 
4 recorded in all thoſe different places.” This advice was fol owed ; and the 
ſtates general required that the treaty concluded the fame year ſhould he recorded 
in all the parliaments of the kingdom, See the king's reply on this ſubject, in 
his letter to the count D'Efrades, page 399. | 
proclaimed 
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proclaimed till long after. The proclamation was poſtponed 
till the treaty was digeſted at leiſure, the moſt important points 
having been already adjuited in the preliminaries. The publi- 
cation of the peace replaces the two nations in the ſtate they 
were in before the war. It again opens a free intercourſe be- 
tween them, and reinſtates the ſubjects on both ſides in the en- 
joyment of thoſe mutual privileges which the ſtate of war had 
ſuſpended. On the publication, the treaty becomes a law to the 
ſubjects; and they are thenceforward bound to conform to the 
regulations ſtipulated therein. It, for inſtance, the treaty im- 
ports that one of the two nations ſhall abſtain from a particular 
branch of commerce, every ſubjeEt of that nation, from the 
time of the treaty's being made public, is obliged to renounce 
that commerce. 

When no particular time has been aſſigned for the execu- 525. 
tion of the treaty, and the performance of the ſeveral articles, Lime of tl 
common ſenſe dictates that every point ſhould be carried into en. 
eſfect as ſoon as poſſible: and it was, no doubt, in this light that 
the contracting parties underſtood the matter. The faith of 
treaties equally forbids all neglect, tardineſs, and ſtudied de- 
lays, in the execution of them. 

But in this affair, as in every other, a legitimate excuſe, $ 27. 
founded on a real and inſurmountable obſtacle, is to he admit- —— 
ted; for nobody is bound to perform impetlibilities. The ob- be admit. 
itacle, when it does not ariſe from any fault on the fide of the ted. 
promiſing party, vacates a promiſe which cannòt be made 
good by an equiyalent, and of which the performance can- 
not be deferred to another time. If the promiſe can be ful- 
filled on another occaſion, a ſuitable prolongation of the term 
muſt be allowed. Suppoſe one of the contracting nations has, 
by the treaty of peace, promiſed the other a body of auxihary 
troops ; ſhe will not be ad to furniſh them, if the happen to 
ſtand in urgent need of them for her own defence. Suppoſe 
ſhe has promiſed a certain yearly quantity of corn : it cannot be 
demanded at a time when ſhe herſelf labours under a ſcarcity of 
proviſions ; but, on the return of plenty, the is bound to make 
good the quantity in arrear, if required. 

It is further held as a maxim, that the promiſer is abſolved 8. 
from his promiſe, when, after he has made his preparations for , void 
performing it according to the tenor of his engagement, he is pre- whentl.e 
vented from fulſilling it, by the party himſelf to whom it was party t, 
made. The promiſce is deeraed to diſpenſe with the fulfilment — 
of a promiſe, of which he himſelf obſtructs the execution. Let hn hin- 
us therefore add, that if he who had promiſed a thing by a b 2 
treaty of peace, was ready to perform it at the time agreed on, g\ Et 
or immediately and at a proper time if there was no fixed term, of it. 
—and the other party would not admit of it, the promiſer is 
diſcharged from his promiſe : for the promiſee, not having re- 
ſerved to himſelf a right to regulate the performance of it at his 
own pleaſure, is accounted to renounce it by not accepting of it 
| x | : a 
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in proper feafon and at the time ſor which the promiſe was made. 
Should he defire that the performance be deferre:l till another 
time, the promiſer is in honour bound to conſeut to the pro— 
longation, unleſs he can thew, by very good reaſons, that the 
promiſe would then become more inconvenient to him. 

Jo levy contributions is an act of hoſtility which ought to 
ceaſe as ſoon 43 peace is concluded (5 24). Thoſe which are 
already promiſed, but not yet paid, are a debt actually due; and, 
as ſuch, the payment may be miifted on. But, in order to ob- 
viate all difſhculry, it is proper that the contracting parties 
ſhould clearly and minutely explain their intentions reſpecting 
matters of this nature: and they are generally careful to do fo. 

The fruits and profits of thote things which are reſtored by a 
treaty of peace are due from the iuſtant appointed for carrying 
it into execution: and if no particular period has been aſſigned, 
they are due from the moment when the reſtitution of the things 
themſelves was agreed to: but thoſe which were already re- 
ceived or become payable befare the concluſion of the peace, 
are not compriſed in the reftitution ; for the fruits and profits 
belong to the owner of the toil; and, in the cafe in queſtion, 
poliethon is accounted a lau fal title. For the ſame reaſon, in mak- 
ing a ceſſion of the foi}, we do not include in that cefhon the rents 
and profits antecedently due. This Auguſtus juſtly maintained 
againft Scxtus Pompey, who, on receiving a grant of the Pelo- 
ponnefus, claimed the impoits of the preceding years“. 

Thoſe things, of which the reſtitution is, without further 
explanation, imply ſlipulated in the treaty of peace, are to 
be rettored in the fame ſtare in which they were when taken: 
for the word * reſtitution” naturally implies that every thing 
ſhould be replaced in its former condition, Thus, the re- 
ttitution 6! a thing is to be accompanied with that of all the 
rights which were annexed to it when taken. But this rule 
mult not be extended to compriſe thoſe changes which may 
have been the natural coaſequences and effects of the war itſelt, 
and of its operations. A town is to be reſtored in the condi- 
tion it was in when taken, as far as it ſtill remains in that condi- 
tion, at the concluſficen of the peace. But if the town has bern 
raſed or diſmantled during the war, that damage was done by 
the right of arms, and is buried in oblivion by the act of amneſty. 
We are under no obligation to repair the ravages that have been 
committed in a country which we reitore at the peace: we re- 
itore it in its exiſting ate. But, as it would be a flagrant per- 
hdy e ravage that country aſter the concluſion of the peace, the 
ec 5 the iame with reſpect to a town whoſe fortifications have 
elcaped the devaſtation of war: to difmantle it previous to the 
rettoration, would be a violation of pood-fauh and honour. 
it the captor has repaired the breaches, and put the place in the 
lame ſtate it was in before the ſiege, he is bound ta reſtore it in 
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that ſtate. If he has added any new works, he may indeed de- 
molifh theſe : but if he has razed the ancient fortifications, and 
conſtructed others on a new plan, it will be neceffary to come to 
a particular agreement reſpecting this improvement, or ac- 
curately to define in what condition the place ſhall be reſtored. 
Indeed this laft precaution ſhould in every caſe be adopted, in 
order to obviate all diſpute and difficulty. In drawing up an 
inſtrument ſolely intended for the reſtoration of peace, it ſhould 
be the object of the parties to leave, if poſſible, no ambiguity 
whatever, — nothing which may have a tendency to rekindle 
the flames of war. I am well aware, however, that this is not 
the practice of thoſe who value themſelves now-a-days on their 
ſuperior abilities in negotiation : on the contrary, they ſtudy to 
introduce obſcure or ambiguous clauſes into a treaty of peace, 
in order to furniſh their ſovereign with a pretext for broaching a 
new quarrel, and taking up arms again on the firſt ſavourable 
opportunity. How contrary ſach pitiful ſineſſe is to the faith of 
treaties, we have already obſerved (Book II. S 231): it is a diſ- 
aragement of that candour and magnanimity which ſhouid 
— forth in all the actions of a great prince. 
Hut, as it is extremely diſncult wholly to avoid ambiguity in a 
treaty, though worded with the grrateſt car2 and the moſt ho- 


nourable intentions, —and to obviate every doubt which may 'F 
ariſe in the application of its ſeveral clauſes to particular caſes, — of pm 
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recourſe mutt often be had to the rules at :nr-rpretition. We 
have already devoted an entire chapter to diu 2xpoſition of thoſe 
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important rules“: wherefore, inſtead of entering at preſent intoprity- 


tedious repetitions, we ſhall confine ourſelves to a few rules more 
particularly adapted to the ſpecial caſe before us, —the interpre- 
tation of treaties of peace. 1. In cafe of doubt, the interpre- 
tation goes againſt him who preſcribed the terms of the treaty : 
for as it was in ſome meature dictated by him, it was his own 
fault if he neglected to expreſs himſelf more clearly: and by 
extending or reſtricting the ſignification of the expreſſions to 
that meaning which is leaſt favourable to him, we either do him 
no injury, or we only do him that to which he has wilfully ex- 
poſed himſelf ; whereas, by adopting a contrary mode of inter- 
pretation, we would incur the riſk of converting vague or am- 
biguous terms into ſo many ſnares to entrap the weaker party 
in the contract, who has been obliged to ſubſcribe to what the 
ronger had dictated. 


2. The names of countries ceded by treaty are to be under- (3. 


ſtood according to the uſage prevailing at the time among ſxil 


or ignorant p=rſons ſhould be intruited with fo important a con- 
cern as that of concluding a treaty of peace; and the articles of 
2 contract are to be underſtood of what the contracting parties 


moſt probubly had in contemplation, ſince the object in contem- 


lation is the motive and ground of every contract. 
* | * Book II. Chap. XVI. 
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; . 3. The treaty of peace naturally and of itſelf relates only to 
— "the war which it terminates. It is, therefore, in ſuch relation 


und; nog Only, that its vague clauſes are to be underſtood. Thus the 
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ſimple ſtipulation of reſtoring things to their former condition 
does not relate to changes which have not been occaſioned by 
the war itſelf: conſequently this general clauſe cannot oblige 
either of the parties to ſet at liberty a free people who have vo- 
luntarily given themſclves up to him during the war. And as 
a people, when abandoned by their ſovereign, become free, and 
may provide for their own ſatety in whatever manner they think 
moſt adviſable {Book I. & 292)—if ſuch people, during the courſe 
of the war, have voluntarily, and without military compulſion, 
ſubmitted and given themſelvęs up to the enemy of their former 
ſovereign, the general promiſe of reſtoring conqueſts ſhall not 
extend to them, It were an unavailing plea, to allege that the 
party who requires all things to be replaced on their former foot- 
ing, may have an intereit in the independence of the former of 
thoſe people, and that he evidently has a very great one in the 
reſtoration of the latter. If he wiſhed to obtain things which 
the general clauſe does not of itſelf compriſe, he ſhould have 
clearly and ſpecifically expreſſed his intentions relative to them 
Stipulations of every kind may be inſerted in a treaty of peace: 
but if they bear no relation to the war which it is the view of 
the contracting parties to bring to a concluſion, they muſt be 
very expreſsly ſpecified ; for the treaty is naturally underſtood 
to relate only to its own particular object. 


C/H A P. N. 
Of the Obſervance and Breach of the Treaty of Peace. 


HE treaty of peace concluded by a lawful power is un- 

doubtediy a public treaty, and obligatory on the whole 
nation (Book II. § 154). It is likewiſe, by its nature, a real 
treaty; for if its duration had been limited to the life of the ſo- 
vereign, it would be only a truce, and not a treaty of peace. 
Beſides, every treaty which, like this, is made with a view to 
the public good, is a real treaty (Book II. § 198). It is there- 
fore as ſtrongly binding on the ſucceſſors as on the prince him- 
ſelf who ſigned it, ſince it binds the ſtate itſelf, and the ſucceſ- 
fors can never have, in this reſpect, any other rights than 
thoſe of the ſtate. 

After all we have ſaid on the faith of treaties and the indiſ- 
penſable obligation which they impoſe, it would be ſuperfluous 
to uſe many words in ſhewing how religiouſly treaties of peace 
in particular ſhould be obſerved both by ſovereigns and people. 
Theſe treaties concern and bind whole nations; they are of the 
higheſt importance; the breach of them jnfallibly — the 

ame. 
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flames of war; — all which conſiderations give additional force to 
the obligation of keeping our faith, and punctually fulfilling our 
promiſes. 

We cannot claim a diſpenſation from the obſervance of a 637. 

treaty of peace, by alleging that it was extorted from us by fear, It plea 
or wreſted from us by force. In the firſt place, were this plea — 
admitted, it would deſtroy, from the very foundations, all the ſecu- not diſpenſe 
rity of treaties of peace; for there are few treaties of that kind, with the 
which might not be made to afford ſuch a pretext, as a cloak for the ervance. 
faithleſs violation of them. Lo authoriſe ſuch an evaſion, would 
be a direct attack on the common ſafety and welfare of nations: 
— the maxim would be deteſtable, for the ſame reaſons which 
have univerfally eſtabliſhed the facredneſs of treaties (Book II. 
d 220). Beſides it would generally be diſgraceful and ridiculous 
to advance ſuch a plea. At the preſent day, it ſeldom happens 
that either of the belligerent parties perſeveres to the laſt ex- 
tremity before he will conſent to a peace. Though a nation may 
have loſt ſeveral battles, ſhe can (till defend herlelf : as long as 
ſhe has men and arms remaining, ſhe is not deſtitute of all re- 
ſource. It ſhe thinks fit, by a diſadvantageous treaty, to procure 
a neceſſary peace,—if by great ſacrifices the delivers herſelf from 
imminent danger or total ruin,— the reſidue which remains in 
her poſſeſſion is {till an advantage for which ſhe is indebted to 
the peace: it was her own free choice to prefer a certain and 
immediate loſs, but of limited extent, to an evil of a more dread- 
ful nature, which, though yet at ſome diſtance, ſhe had but roo 
great reaſon to apprehend. 

If ever the plea of conſtraint may be alleged, it is againſt an 
act which does not deſerve the name of a treaty of peace, — 
againſt a forced ſubmiſſion to conditions which are equally 
offenſive to juſtice and to all the duties of humanity. If an un- 
juſt and rapacious conqueror ſubdues a nation, and forces her to 
accept of hard, ignominious, and infupportable conditions, ne- 
ceſſity obliges her to ſubmit : but this apparent tranquillity is 
not a peace; it is an oppreſſion which ſhe endures only fo long 
as ſhe wants the means of ſhaking it off, and againſt which men of 
ſpirit riſe on the firſt fayourable opportunity. When Ferdinand 
Cortes attacked the empire of Mexico without any ſhadow of 
reaſon, without even a plauſible pretext,—if the unfortunate 
Montezuma could have recovered his liberty by ſubmitting to 
the iniquitous and cruel conditions of receiving Spaniſh garriſons 
into his towns and his capital, of paying an immenſe tribute, 
and obeying the commands of the king of Spain,—will any man 
pretend to aſſert that he would not have been juſtifiable in 
ſeizing a convenient opportunity to recover his rights, to emari- 
cipate his people, and to expel or exterminate the Spaniſh horde 
of greedy, inſolent, and cruel uſurpers? No! ſuch a monſtrous 
abſurdity can never be ſeriouſly maintained. Although the law 
of neture aims at — the ſafety arid peace of nations * 
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favour oppreſſors. All its maxims tend to promote the advan- 
tage of mankind : that is the great end of all laws and rights. 
Shall he, who with his own hand tears aſunder all the bonds of 
human focicty, be aſterwards allowed to claim the benefit of 
them? Even though it were to happen that this maxim ſhould 
be abuſed, and that a nation ſhould, on the ſtrength of it, unjuſtly 
riſe in arms and recommence hoſtilities, — ſtill it is better to riſk 
that inconvenience than to furniſh uſurpers with an eaſy mode 
of perpetuating their injuſtice, and eſtabliſhing their uſurpation 
on a permanent baſis. Beſides, were you to preach up the con- 
trary doctrine which is ſo repugnant to all the feelings and lug⸗ 
geitions of nature, where could you expect to make proſelytes? 

Equitable agreements, therefore, or at leaſt ſuch as are ſupport- 
able, are alone entitled to the appellation of treaties of peace: theſe 
are the treaties which bind the public faith, and which are punc- 
tually to be obierved, though in ſome reſpects harſh and burthen- 
ſome. Since the nation conſented to them, ſhe mult have con- 
ſidered them as in ſome meaſure advantageous under the then 
exiſting circumſtances z and the is bound to reſpect her promiſe. 
Were men allowed to reſcind at a fubtequent period thoſe agree- 
ments to which they were glad to ſubſcribe on a former occalion, 
there would be an end to all ſtability in human affairs. p 

The breach of a treaty of peace conſiſts in violating the en- 
gagemeuts annexed to it, either by doing what it prohibits, or 
by not doing what it preſcribes. Now the engagements con- 
tracted by treaty may be violated in three different ways, —either 
by a conduct that is repugnant to the nature and eſſence of every 
treaty of peace in general,—by proceedings which are incompa- 
tible with the particular nature of the treaty in queſtion, —or, 
finally, by the violation of any article expreſsly contained in it. 

Firſt, a nation acts in a manner that is repugnant to the na- 
ture and eſſence of every treaty of peace, and to peace itſelf, 
when ſhe diſturbs ic without cauſe, either by taking up arms and 
recommencing hotilitics without ſo much as a plauſible pretext, 
or by del;yerately and wantonly offending the party with whom 
ſhe has concluded a pcace, and oſlering ſuch treatment to him 
or his ſubjects, as is incompatible with the ſtate of peace, and 
ſuch as he cannot ſubmit to, without being deficient in the duty 
which he owcs to himtelf, It is likewiſe acting contrary to the 
nature of all treaties of peace to take up arms a ſecond time for 
the ſame ſubject that had given rife to the war which has been 
brought to a concluſion, or through reſentment of any tranſ- 
action that had taken place during the continuance of hoſtilities. 
If ſhe cannot allege at Icaſt ſome plauſible pretext borrowed from 
a freſh cauſe, which may ſerve to palliate her conduct, the evi- 
dently revives the old war that was extinct, and breaks the treaty 
of peace. 

But to take up arms for a freſh cauſe is no breach of the treaty 
of peace: for, though a nation has promiſed to live in peace, 
ſhe has not therefore promiſed to ſubmit to injuries and _ 
. I 0 
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of every kind, ratlier than procure 2 by force of arms. The ino breach 
rupture proceeds from him who, by his obſtinate injuſtice, reu- of the tra- 
ders this method neceſſary, ty ul peace. 

But here it is proper to recall to mind what we have more than 
once obſerved,— namely, that nations acknowledge no common 
judge on earth, — that they cannot mutually condemn each other 
without appeal, — and, ſinally, that they are bound to act in their 
quarrels as if cach was equally in the right. On this footing, 
whether the new canſe which gives birth to hoſtilities be juſt or 
not, neither he who makes it a handle for taking up arms, nor 
he who refuſcs ſatisfaction, is reputed to break the treaty of 
peace, provided the cauſe of complaint on the one hand, and the 
refuſal of ſatisfaQtion on the other, have at leaſt ſome colour of 
reaſon, ſo as to render the quelliun doubtful. When nations 
cannot come to any agreement on queſtions of this kind, their 
only remaining refource is an appeal to the ſword. Ia ſuch caſe 
the war is ablolutely a new one, and docs not involve any infrac- 
tion of the cxilting treaty. 

And as a nation, in making a peace, does not thereby give & «r. 
up her right of contracting alliance - and afliſting her friends, * fable, 
it is likewiſe no breach of the treaty of peace, to form a ſub- fang _ 
ſequent alliance with the encmics of the party with whom ſhe an enemy 
has concluded ſuch treaty,—to join them, to eſpouſe their “ likewiie 
quarrel, and unite her arms with theirs, — unleſs the treaty gr doen 
exprels|y prohibits ſuch connections. At molt ſhe can only ry. 
be faid to embark in a freſh war in defence of another people's 
cauſe. 

But I here ſuppoſe theſe new allies to have ſome plauſible 
grounds for taking up arms, and that the nation in queſtion has juſt 
and ſubſtantial reaſons for ſupporting them in the conteſt. Other- 
wile, to unite with them juit as they are entering on the war or 
when they have already commenced hollilities, would be evi- 
dently ſeeking a pretext to elude the treaty of peace, and no bet- 
ter, in fact, than an artful and perſidious violation of it. 6 1 

It is of great importance to draw a proper diſtinction between Why a . 
a new war and the breach. of an cxilting treaty of peace, becauſe *nc'0» a 

6 k _—_ 227 . to be made 
the rights acquired by ſuch treaty {till ſubſiſt notwithitanding the hte 
new war; whereas they are annulled by the rupture of the treaty ne war 
on which they were ſounded. It is true, indeed, that the party my * 
who had granted thoſe rights, does not fail to obſtruct the exer- ag gin 
ciſe of them during the courſe of the war, as far as lies in his 
power,-—and even may, by the riglit of arms, wholly deprive his 
encmy of them, as well as he may wrelt from him his other poſ- 
ſekons. But in that caſe he with-holds thoſe rights as things 
taken from the enemy, who, on a new treaty of peace, may urge 
the reſtitution of them. In negotiations of that kind, there is a 
material diſference between demanding the reſtitution of what we 
were poſſeſſed of before the war, and requiring new concel{tons : | 
a little equality in our ſucceſſes entitles us to inſiſt on the former 
whercas nothing leſs than a decided ſuperiority can gize us 2 
claim to the latter. It often happens, when nearly equal 22 
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has attended the arms of both parties, that the belligerent powers 
agree mutually to reſtore their conqueſts, and to replace every 
thing in its former ſtate. When this is the caſe, if the war in 
which they were engaged was a new one, the former treaties ſtill 
ſubſiſt: but if thoſe treaties were broken by taking up arms a ſe- 
cond time for the ſame ſubject, and an old war was revived, 
they remain void; ſo that, if the parties wiſh they thould again 
take effect, they mult expreſsly ſpecify and confirm them in their 
new treaty. | 
The queſtion befcre us is highly important in another view al- 
ſo,—that is, in its relation to other nations who may be intereſt . 
ed in the treaty, inaſmuch as their own affairs require them to 
maintain and enforce the obſervance of it. It is of the utmoſt 
conſequence to the guarantees of the treaty, if there are any,— 
and alſo to the allies, who have to diſcover and aſcertain the 
caſes iti which they are bound to furniſh aſſiſtance. Finally, 
he who breaks a ſolemn treaty is much more odious than the 
other who, after making an ill-grounded demand, ſupports it 
by arms. The former adds perſidy to injuſtice : he ſtrikes at the 
foundation of public tranqiillity ; and as he thereby injures al! 
nations, he affords them juſt grounds for entering into a confe- 
deracy in order to curb and repreſs him. Wherefore, as we. 
ought to be cautious of imputing the more odious charge, Gro- 
tius juſtly obſerves, that; in a caſe of doubt, and where the re- 
currence to arms may be vindicated by ſome ſpecious pretext 
reſting on a new ground, “it is better that we ſhould, in the 
„conduct of him who takes up arms anew, preſume ſimple in- 
« juſtice, unaccompanied by perfidy, than account him at once 
« guilty both of perfidy and injuſtice*.” | 
843. Juſtiliable ſelf-defence is no breach of the treaty of peace. [+ 
Noe ble is a natural right which we cannot renounce: and in promiſing 
neben +0 live in peace, we only promiſe not to attack without cauſe, 
of ch: irea- and to abſtain from injuries and violence. But there are two 
y. modes of defending our perſons or our property: ſometimes the 
violence offered to us will admit of no other remedy than the ex- 
ertion of open force; and under ſuch circumſtances we may 
lawfully have recourſe to it. On other occaſions we may obtain 
redreſs for the damage and injury by gentler methods; and to 
theſe we ought of courſe to give the preference. Such is the 
rule of conduct which ought to be obſerved by two nations that 
are deſirous of maintaining peace, whenever the ſubjects of either 
have happened to break out into any act of violence. Pre- 
ſent force is checked and repelled by force. But if there is 
queſtion of obtaining reparation of the damage done, together 
with adequate ſatisfaction for the offence, we muft apply to 
the ſovereign of the delinquents ; we muſt not purſue them in- 
to his dominions, or have recourſe to arms, unleſs he has refuſ- 
ed to do us juitice. If we have reaſon to fear that the offend- 
ers will eſcape, — as, for inſtance, if a band of unknown per- 
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ſons from a neighbouring country have made an irruption into 
our territory, —we are authoriſed to purſue them with an armed 
force into their own country, until they be ſeized : and their ſo- 
vereign cannot conſider our conduct in any other light than that 
of juſt and lawful ſelf-defence, provided we commit no hoſtilities 
againſt innocent perſons, | 

When the principal contracting party has included his allies 5 44- 
in the treaty, their cauſe becomes, in this reſpect, inſeparable ©*v'*> of 
from his; and they are entitled, equally with him, to enjoy all nh 
the conditions eſſential to a treaty of peace; fo that any act, allies. 
which, if committed againſt himfz1f, would be a breach of the 
treaty, is no leſs a breach of it, if committed againſt the allies 
whom he has cauſed to be included in his treaty. If the injury 
be done to a new ally, or to one who is not included in the 
treaty, it may indeed furniſh a new ground for war, but is no 
infringement of the treaty of peace. 

The ſecond way of breaking a treaty of peace is by doing any 6.45. 

thing contrary to what the particular nature of the treaty re- 6 EA 
quires. Thus every procedure that is inconſiſtent with the rules . — bs 
of friendſhip, is a violation of a treaty of peace which has been contrary to 
concluded under the expreſs condition of thenceforward living in it* bartieu- 
amity and good underſtanding. To favour a nation's enemies, — . 
to give harſh treatment to her ſubjects, to lay unneceſſary re- 
ſtrictions on her commerce, or give another nation a preference 
over her without reaſon, — to refuſe aſſiſting her with proviſions, 
which ſhe is willing to pay for, and we ourſelves can well ſpare, 
—to protect her factious or rebellious ſubjes,—to afford them 
an aſylum,—all ſuch proceedings are evidently inconſiſtent with 
the laws of friendſhip. To this liſt, may, according to circum- 
{tances, be alſo added the building of fortreſſes on the frontiers 
of a ſtate, expreſling diſtruſt againſt her, —levying troaps, and 
refuſing to acquaint her with the motives for ſuch ſtep, &c. But, 
in affording a retreat to exiles,—in harbouring ſubjects who 
chuſe to quit their country, without any intention of injuring it 
by their departure, and ſolely for the advantage of their private 
affairs, —in charitably receiving emigrants who depart from their 
country with a view to enjoy liberty of conſcience elſewhere, — 
there is nothing inconſiſtent with the character of a friend. The 
private laws of friendſhip do not, according to the caprice of 
our friends, diſpenſe with our obſervance of the common duties 
of humanity which we owe to the reſt of our ſpecies. 

Laſtly, the peace is broken by the violation of any of the ex- $5 46. 
preſs articles of the treaty. This third way of breaking it is the 3: — | 
moſt deciſive, the leaſt ſuſceptible of quibble or evaſion. Who- — 
ever fails in his engagements annuls the contract, as far as de- 
pends on him: this cannot admit of a doubt. 

But it is aſked, whether the violation of a ſingle article of the 5 47. 


2 , . * The viola» 
treaty can operate a total rupture of it? Some writers “, here f 
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ſingle ar- drawing a diſtinction between the articles that are connected 

tcle breaks together (cenncæi), and thoſe that ſtand detached and ſeparate 

the whole . MAS . : 

treaty. (diverſi), maintain, that, although the treaty be violated in the 
detached articles, the peace nevertheleſs ſtill ſubſiſts with reſpect 
to the others. But, to me, the opinion of Grotius appears evi- 
dently founded on the nature and ſpirit of treaties of peace. 
That great man ſays that all the articles of one and the ſame 
treaty are conditionally included in each other, as if each of the 
contracting parties had formally ſaid, “ I will do ſuch or ſuch 
« thing, provided that, on your part, you do fo and fo *:”” and 
he juſtly adds, that, when it is defigned that the engagement 
ſhall not be thereby rendered ineffectual, this expreſs clauſe is 
inſerted, that, though any one of the articles of the treaty may 
«* happen to be violated, the others ſhall nevertheleſs ſubſiſt in 
« full foren.“ Such an agreement may unqueſtionably be made. 
It may likewiſe be agreed that the violation of one article ſhall 
only annul thoſe correſponding to it, and which, as it were, con- 
ſtitute the equivalent to it. But if this clauſe be not expreſsly in- 
ſerted in the treaty of peace, the violation of a ſingle article over- 
throws the whole treaty, as we have proved above, in ſpeaking of 
treaties in general (Book II. & 202). 

& 48. It is equally nugatory to attempt making a diſtinction in this 
ä between the articles of greater and thoſe of leſſer import- 
dilkin gon Inſtance be 1 of greater p 
may here ànce. — to ſtrict juſtice, the violation of the moſt 
be made he- trifling article diſpenſes the injured party from the obſervance of 
8 the others, ſince they are all, as we have ſcen above, connected 
the lol im- With each other, as ſo many conditions. Beſides, what a ſource 
portant ar- of diſputes will ſuch a diſtinction lay open! — Who ſhall deter- 
— mine the importance of the article violated ? — We may, how- 

ever, aſſert with truth, that, to be ever ready to annul a treaty 
on the lighteſt cauſe of complaint, is by no means conſonant to 
the reciprocal duties of nations, to that mutual charity, that love 
of peace, which ſhuuld always influence their conduct. 

6 49. In order to prevent ſo ſerious an inconvenience, it is prudent 
8 to agree on a penalty to be ſuffered by the party who violates 
the viola- any of the leſs important articles: and then, on his ſubmitting 
tion of an to the penalty, the treaty ſtill ſubſiſts in full force. In like man- 
article. ner, there may, to the violation of each individual article, be an- 

nexed a penalty proportionate to its importance. We have treat- 
ed of this ſubject in our remarks on truces (Book III. § 243), 
to which we refer the reader. 

6 co. Studied delays are equivalent to an expreſs denial, and differ 
Studied from it only by the artifice with which he who praQtiſes them 
delays. fecks to palliate his want of faith: he adds fraud to perſidy, and 

actually violates the article which he ſhould fulfil. 

6 51, But if a real impediment ſtand in the way, time muſt be allows 
Untur- ed; for no one is bound to perform impoſſibilities. And for the 
— ſame reaion, if any unſurmountable obſtacle ſhould render the 
mcuts, | 
# Lib. iii. cap. xix. 9 14. A 
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execution of an article not only impracticable for the preſent, 
but forever impoſſible, no blame is imputable to him who had 
engaged for the performance of it; nor can his inability furniſh 
the other party with a handle for annulling the treaty : but the 
latter ſhould accept of an indemnification, if the caſe will admit 
of it, and the indemnification be practicable. However, if the 
thing which was to have been performed in purſuance of the ar- 
ticle in queſtion be of ſuch a nature, that the treaty evidently 
appears to have been concluded with a ſole view to that particu- 
lar thing, and not to any equivalent,—the intervening impoſſi- 
bility undoubtedly cancels the treaty. Thus, a treaty of pro- 
tection becomes void when the protector is unable to afford the 
promiſed proteCtion, although his inability does not ariſe from 
any fault on his part. In the fame manner alſo, whatever pro- 
miſes a ſovereign may have made on condition that the other 
party ſhould procure him the reſtoration of an important town, 
he 1s releaſed from the performance of every thing which he had 
promiſed as the purchaſe of the recovery, if he cannot be put in 
poſſeſhon. Such is the invariable rule of juſtice. But rigid 
juſtice is not always to be inſiſted on :—peace is fo eſſential to 
the welfare of mankind, and nations are ſo ſtrictly bound to cul- 
tivate it, to procure it, and to re-eſtabliſh it when interrupted, 
—that, whenever any ſuch obſtacles impede the execution of a 
treaty of peace, we ought ingenuouſly to accede to every reaſon- 
able expedient, and accept of equivalents or indemnifications, 
rather than cancel a treaty of peace already concluded, and again 
have recourſe to arms. 

We have already in an expreſs chapter (Book II. Chap. VI.) 
examined how and on what occaſions the actions of ſubjects may 
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be imputed to the ſovereign and the nation. It is by that cir- ty of peace 
cumſtance we muſt be guided in determining how far the pro- by the ſuv- 
ceedings of the ſubjects may be capable of annulling a treaty of J. 


peace. They cannot produce ſuch effect unleſs fo far as they 
are imputable to the ſovercign. He who is injured by the ſub- 
jets of another nation, takes ſatisfaction for the offence, himſelf, 
when he meets with the delinquetits in his own territories, or in 
a free place, as, for inſtance, on the open ſea; or, if more agree- 
able to him, he demands juſtice of their ſovereign. If the of- 
fenders are refractory ſubjects, no demand can be made on their 
ſovereign ; but whoever can ſeize them, even in a free place, 
executes ſummary juſtice on them himſelf. Such 13 the mode 
obſerved towards pirates: and, in order to obviate all miſunder- 
ſtandings, it is generally agreed that the fame treatment be given 
to all private individuals who commit acts of hottility without 
being able to produce a commiſſion from their ſovereign. 

The actions of our . ies are (till leſs imputable to us than thoſe 


p 


he 
of our ſubjects. The inſractions of a treaty of peace by ellies, or by allicty 


even by thoſe who have been included in it, or who joined in it 
as principals, can therefore produce no rupture of it except with 
regard to themſelves, aud do not affect it in what concerns their 

GG 4 2 ally, 


__ THE RIGHT OF EMBASSY. B. Iv. Ch. v. 


ally, who, on his part, religiouſly obſerves his engagements. 
With reſpect to him, the treaty ſubſiſts in full force, provided 
he do not undertake to ſupport the cauſe of thoſe perfidious al- 
lies. If he furniſhes them with ſuch aſſiſtance as he cannot be 
bound to give them on an occaſion of this nature, he eſpouſcs 
their quarrel, and becomes an accomplice in their breach of 
faith. But if he has an intereſt in preventing their ruin, he may 
interpoſe, and, by obliging them to make every ſuitable repara- 
tion, ſave them from an oppreſſion of which he would himſelf 
collaterally feel the effects. It even becomes an act of juſtice to 
undertake their defence againſt an implacable enemy who will 
not be contented with an adequate ſatisfaQion. 
$ 54 When the treaty of peace is violated by one of the contracting 
* parties, the other has the option of either declaring the treaty 
party a= null and void, or allowing it {till to ſubſiſt: for a contract which 
gainſt him contains reciprocal engagements, cannot be binding on him with 
who has reſpect to the party who on his ſide pays no regard to the ſame 
violated the 1, 
treaty, contract. But if he chuſes not to come to a rupture, the treaty 
remains valid and obligatory. It would be abſurd that he who 
had been guilty of the violation ſhould pretend that the agree- 
ment was annulled by his own breach of faith : this would in- 
deed be an eaſy way of ſhaking off engagements, and would re- 
duce all treaties to empty formalities. It the injured party be 
willing to let the treaty ſubſiſt, he may either pardon the in- 
fringement,— inſiſt on an indemnification or adequate fatisfac- 
tion,— or diſcharge himſelf, on his part, from thoſe engagements 
correſponding with the violated article, —thoſe promiſes he had 
made in conſideration of a ching which has not been performed. 
But if he determines on demanding a juſt indemnikcition, and 
the party in fault refuſes it, then the treaty is neceſſarily broken, 
and the injured party has a very juſt cauſe for taking up arms 
again, And indeed this is generally the caſe ; for it ſeldom hap- 
ns that the infractor will ſubmit to make reparation, and there- 
y acknowledge himſelf in fault. 


CHAP. V. 


Of the Right of Embaſſy, vv the Right of ſending and receiving 
public Minifters. 


$ ce I. is neceſſary that nations ſhould treat and hold intercourſe 
It is neceſ- 1 together, in order to promote their intereſts, —to avoid in- 


—— juring each other, — and to adjuſt and te minate their diſputes. 


enabled to And as they all lie under the indiſpenſable obligation of giving 

treat and their conſent and concurrence to whatever conduces to the gene- 

Cate dong. ral advantage and welfare (Prelim. § 13) - of procuring the 
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ther, means of accommodating and terminating their — 
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(Book II. § 323, &c.)—and as each has a right to every thing 
which her preſervation requires (Book I. IJ 18)—to every thing 
which can promote her perfection without injuring others (ibid. 
$ 23), as alſo to the neceflary means cf fulfilling 1 duties, — 
it reſults from the premiſſes, that each nation is at once poſſeſſed 
of the right to treat and communicate with others, and bound 
by reciprocal obligation to conſent to ſuch communication as far 
as the ſituation of her affairs will permit her. 

But nations or ſovereign ſtates do not treat together immedi- $ 56. 
ately ; and their rulers or ſovereigns cannot well come to a per- 1 8 
ſonal conference in order to treat of their affairs. Such inter- — fr 
views would often be impracticable: and, excluſive of delays, public mi- 
trouble, expenſe, and ſo many other incoaveniences, it is rarely, *iſters. 
according to the obſervation of Philip de Commines, that any 
good effect could be expected from them. The only expedient, 
therefore, which remains for nations and ſovereigns, is to com- 
municate and treat with each other by the agency of procurators 
or mandatories, — of delegates charged with their commands, and 
velted with their powers,—that is to ſay, public mim/lers. This 
term, in its more extenſive and general ſenſe, denotes any perſon 
intruſted with the management of public affairs, but 1s more par- 
ticularly underſtood to deſignate one who acts in ſuch capacity at 
a foreign court. | 

At preſent there are ſeveral orders of publie miniſters, and in 
the ſequel we ſhall ſpeak of them; but %hatever ditference cuſ- 
tom has introduced between them, the eſſential character is com- 
mon to them all; I mean that of mie, and, in ſome ſort, re- 
preſentative of a foreign power,—a perſon charged with the com- 
mands of that power, and delegated to manage his affairs: and 
that quality is ſufficient for our preſent purpole. 

Every ſovereign ſtate then has a right to tend and to receive _ $ $7. 
public miniſters; for they are neceſſary inſtruments in the ma- — * 
nagement of thoſe affairs which ſovereigns have to tranſact with ſtate * a 
each other, and the channels of that corre{pondence which they right to 
have a right to carry on. In the firſt chapter of this work may {n%.and 
be ſeen who are thoſe ſovereigns, and what thoſe independent public mi- 
ſtates, that are entitled to rank in the great ſociety of nations, niſters. 
They are the powers to whom belongs the right of embaſly. 

An unequal alliance, or even a treaty of protection, not being X F 58. 
incompatible with ſovereignty (Book I. $$ 5, 6)—ſuch treaties do jj; ute 
not of themſelves deprive a itate of the right of ſending and re- a weary of 
ceiving public minifters. If the inferior ally or the party pro- 3 
tected has not expreſsly renounced the right of entertaining con- . — 
nections and treating with other powers, he neceſſarily retains this right. 
that of ſending miniſters to them, and of receiving their miniſters 
in turn. The ſame rule applies to ſuch vaſſals and tributaries as 
are not ſubjects (Book I. 88 7, 8). ey 

Nay more, this right may even belong to princes or communi- Right of 
tics not poſſeſſed of ſovereign power: for, the rights whoſe al- the princes 
lemblage conſtitutes the plenitude of ſovereignty, are not indivi- «nd Hates 
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ally, who, on his part, religiouſſy obſerves his engagements. 
With reſpect to him, the treaty ſubſiſts in full force, provided 
he do not undertake to ſupport the cauſe of thoſe perfidious al- 
lies. If he furniſhes them with ſuch aſſiſtance as he cannot be 
bound to give them on an occaſion of this nature, he eſpouſcs 
their quarrel, and becomes an accomplice in their breach of 
faith. But if he has an intereſt in preventing their ruin, he may 
interpoſe, and, by obliging them to make every ſuitable repara- 
tion, ſave them from an oppreſſion of which he would himſelf. 
collaterally feel the effects. It even becomes an act of juſtice to 
undertake their defence againſt an implacable enemy who will 

not be contented with an adequate latislacton. 
$ 54 When the treaty of peace is violated by one of the contracting 
| 18 parties, the other has the option of either declaring the treaty 
party a- null and void, or allowing it {till to ſubſiſt: for a contract which 
gainſt him contains reciprocal engagements, cannot be binding on him with 
who has x reſpect to the party who on his ſide pays no regard to the ſame 
treaty, Contract, But if he chuſes not to come to a rupture, the treaty 
remains valid and obligatory. It would be abſurd that he who 
had been guilty of the violation ſhould pretend that the agree- 
ment was annulled by his own breach of faith: this would in- 
deed be an eaſy way of ſhaking off engagements, and would re- 
duce all treaties to empty formalities. It the injured party be 
willing to let the treaty ſubſiſt, he may either pardon the in- 
fringement,— inſiſt on an indemnification or adequate fatisfac- 
tion,— or diſcharge himſelf, on his part, from thoſe engagements 
correſponding with the violated article, —thoſe promites he had 
made in conſideration of a thing which has not been performed. 
But if he determines on demanding a juſt indemnihcition, and 
the party in fault refuſes it, then the treaty is neceſſarily broken, 
and the injured party has a very juſt cauſe for taking up arms 
again. And indeed this is generally the caſe ; for it ſeldom hap- 
= that the infractor will ſubmit to make reparation, and there- 

y acknowledge himſelf in fault. 


HAF. V. 


Of the Right of Embaſſy, or the Right of ſending and receiving 
public Miniſters. 


$ ge. I. is neceſſary that nations ſhould treat and hold intercourſe 
it is neceſ- 1 together, in order to promote their intereſts, —to avoid in- 


— — juring each other, — and to adjuſt and tc*minate their diſputes. 
enabled to And as they all lie under the indiſpenſable obligation of giving 


treat and their conſent and concurrence to whatever conduces to the gene- 
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(Book II. § 323, &c.)—and as each has a right to every thing 
which her preſervation requires (Book I. SF 18)—to every thing 

which can promote her perfection without injuring others (ibid. 

$ 23), as alſo to the neceflary means cf fulfilling * duties, — 
it reſults from the premiſſes, that each nation is at once poſſeſſed 
of the right to treat and communicate with others, and bound 
by reciprocal obligation to conſent to ſuch communication as far 
as the ſituation of her affairs will permit her. 

But nations or ſovereign ſtates do not treat together immedi- $ 56. 
ately ; and their rulers or ſovereigns cannot well come to a per- 17 = 
ſonal conference in order to treat of their affairs. Such inter- — 
views would often be impracticable: and, excluſive of delays, public mi- 
trouble, expenſe, and ſo many other incoaveniences, it is rarely, vilters. | 
according to the obſervation of Philip de Commines, that any 
good effect could be expected from them. The only expedient, 
therefore, which remains for nations and ſovereigns, is to com- 
municate and treat with each other by the agency of procurators 
or mandatories, — of delegates charged with their commands, and 
veſted with their powers,—that is to ſay, public minilers. This 
term, in its more extenſive and general ſenſe, denotes any perſon 
intruſted with the management of public affairs, but is more par- 
ticularly underſtood to deſignate one who acts in ſuch capacity at 
a foreign court. | 

At preſent there are ſeveral orders of pubiic miniſters, and in 
the ſequel we ſhall ſpeak of them; but %hatever difference cuſ- 
tom has introduced between them, the eſſential character is com- 
mon to them all; I mean that of mier, and, in ſome ſort, re- 
preſentative of a foreign power, — a perſon charged with the com- 
mands of that power, and delegated to manage his affairs: and 
that quality is ſufficient for our preſent purpole. 

Every fovereign ſtate then has a right to tend and to receive 7. 
public miniſters; for they are neceſſary inſtruments in the ma- — org 
nagement of thoſe affairs which ſovereigns have to tranſact with ſtate - a 
each other, and the channels of that corre{pondence which they right to 
have a right to carry on, In the firſt chapter of this work may — 
be ſeen who are thoſe ſovereigns, and what thoſe independent public mi- 
ſtates, that are entitled to rank in the great ſociety of nations, niſters. 
They are the powers to whom belongs the right of embaſly. 

An unequal alliance, or even a treaty of protection, not being FR. 58. 
incompatible with ſovereignty (Book I. $$ 5, 6)—ſuch treaties do AIliauge lor 
not of themſelves deprive a TW of the right of ſending and re- a treaty of 
ceiving public minitters. If the inferior ally or the party pro- — ng, 
tected has not expreſsly renounced the right of entertaining con- . — 
nections and treating with other powers, he neceſſarily retains this right. 
that of ſending miniſters to them, and of receiving their miniſters 
in turn. The ſame rule applies to ſuch vaſſals and tributaries as 
are not ſubjects (Book I. I 7, 8). ; 

Nay more, this right may even belong to princes or communi- Right 
ties not poſſeſſed of ſovereign power: for, the rights whoſe al- the princes 
lemblage conſtitutes the plenitude of ſovereignty, are not indivi- * ltates 
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ible: and if, by the conſtitution of the ſtate, by the conceſſion 


of the ſovereign, or by reſervations which the ſubjects have made 
with him, a prince or community remains poſſeſſed of any one 
of thoſe rights which uſually belong to the ſovereign alone, ſuch 

rince or community may exerciſe it, and avail themſelves of it 
in all its effects and all its natural or neceſſary conſequences, un- 
leſs they have been formally excepted. Though the princes and 
ſtates of the empire are dependent on the emperor and the em- 
pire, yet they are ſovereign in many reſpects: and as the conſti- 
rutions of the empire ſecure to them the right of treating with 
foreign powers and contracting alliances with them, they incon- 
teſtably have alſo that of ſending and receiving public miniſters. 
The emperors, indeed, when they ſelt themſelves able to carry 
their pretenſions very high, have ſometimes diſputed that right, 
or at leaſt attempted to render the exerciſe of it ſubject to the 
controul of their ſupreme authority,— inſiſting that their permiſ- 
ſon was neceſſary to give it a ſanction. But lince the peace of 
Weſtphalia, and by means of the imperial capitulations, the princes 
and ſlates of Germany have been able to maintain themſelves in 
the poſſeſſion of that right; and they have ſecured to themſelves 


ſo many other rights, that the empire is now conſidered as a re- 


public of ſovereigns. 

There are even cities which are and which acknowledge them- 
themſclves to be in a {tate of ſubjection, that have nevertheleſs 
a right to receive the miniſters of forcign powers, and to fend 
them deputics, ſince they have a right to treat with them. This 
latter circumſtance is the main point upon which the whole queſ- 
tion turns: for whoſoever has a right to tlie end, has a right to the 
means. It would be abfurd to acknowledge the right of negoti- 
ating and treating, and to conteſt the neceſlary means of doing it. 
Thoſe cities of Switzerland, ſuch as Neufchatel and Bienne, 
which have the right of banner, have, by natural conſequence, a 
right to treat with foreign powers, although the cities in queſtion 
be ſubject to the dominion of a prince: tor the right of Hai,, 
or of arms, comprehends that of granting ſuccours of troops *, 
provided ſuch grants be not inconſiſtent with the ſervice of the 
prince, Now, if thoſe cities are entitled to grant troops, they 
mult neceſſarily be at liberty to liſten to the applications made to 
them on the ſubject by a foreign power, and to treat reſpecting the 
conditions. Hence it follows that they may alſo depute an agent 
to him ſor that purpoſe, or receive his miniſters. And as they 
are at the ſame time veſted with the adminiſtration of their own 
internal police, they have it in their power to inſure reſpect to 
ſuch foreign miniſters as come to them. What is here ſaid of 
the rights of thoſe cities is confirmed by ancient and conſtant 
practice. However exalted and extraordinary ſuch rights may 
appear, they will not be thought ſtrange, if it be conſidered that 
thoſe very cities were already poſſeſſed of extenſive privileges at 
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the time when their princes were themſelves dependent on the 
emperors, or on other liege lords who were immediate vaſſals of 
the empire. When the princes ſhook off the yoke of vaſlalage, 
and eſtabliſhed themſelves in a ſtate of perſect independence, the 
conſiderable cities in their territories made their own conditions; 
and, inſtead of rendering their ſituation worſe, it was very natural 
that they ſhould take advantage of the exiſting circumſtances, in 
order to ſecure to themſelves a greater portion of freedom and 
happineſs. Their ſovereigns cannot now advance any plea in 
objection to the terms on which thoſe cities conſented to follow 
their fortunes, and to acknowledge them as their only ſuperiors. 

Viceroys and chief governors of a ſovereignty or remote pro- 6 6r. 
vince have frequently the right of ſending and receiving public 8 
miniſters; but, in that particular, they act in the name and 6 hs 
the authority of the ſovereign whom they repreſent, and whoſe 
rights they exerciſe. That entirely depends on the will of the 
maſter by whom they are delegated. The viceroys of Naples, 
the governors of Milan, and the governors-general of the Nether- 
lands for Spain, were inveſted with ſuch power. 

The right of embaſly, like all the other rights of ſovereignty, (62 
originally reſides in the nation as its principal and primitive ſub- * 
ject. During an interregnum, the exerciſe of that right reverts ,;,,, or of 
to the nation, or devolves on thoſe whom the laws have inveſted the regeuts 
with the regency of the ſtate, They may ſend miniſters in the fur un 
ſame manner as the ſovercign uſed to do; and theſe miniſters au. * 
poſſeſs the ſame rights as were enjoved by thoſe of the ſovereign. 

The republic of Poland ſends embaſſadors while her throne is va- 
cant; nor would ſhe ſuffer that they ſhould be treated with lefs 
reſpect and conſideration than thoſe who are ſent while ſhe has 

a king, Cromwell effectually maintained the embaſſadors of 
England in the ſame rank and reſpectability which they poſſeſſed 
under the regal authority. 

Such being the rights of nations, a ſovercign who attempts to 5 6z. 
hinder another from ſending and receiving public miniſters, does Of — who 
him an injury, and offends againſt the law of nations. It is at- 09 
tac king a nation in one of her molt valuable rights, and diſputing exerciſe of 
her title to that which nature herſelf gives to every independent the richt of 
ſociety : it is offering an inſult to nations in general, and tearing — 
aſunder the ties by which they are united. 2 

But this is to be underſtood only of a time of peace: war intro= 6 64. 
duces other rights. It allows us to cut off from an enemy all his EY al- 
reſources, and to hinder him from ſending miniſters to ſolicit aſ- this reſpect 
fiitance. There are even occaſions when we may refuſe a paſſage n tine ot 
to the miniſters of neutral nations, who are going to our enemy. war. 

We are under no obligation ta allow them an opportunity of 
perhaps conveying him intelligence of a momentous nature, and 
concerting with him the means of giving him athf.ance, &c. 
1 his admits of no doubt, for inſtance, in the caſe of a beſieged 
town. No right can authoriſe the miniſter of a neutral power, 
or any other perſon whatſoever, to enter the place without the 

Gg 4 beſieger's 
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beſieger's conſent. But, in order to avoid giving offence to ſove- 
reigns, good reaſons muſt be alleged for refuſing to let their mi- 
niſters paſs: and with ſuch reaſons they muſt reſt ſatisfied, if 
they are diſpoſed to remain neuter. Sometimes even a paſſage is 
refuſed to ſuſpected miniſters in critical and dubious junctures, 
although there do not exiſt any open war. But this is a delicate 
22282 which, if not juſtified by reaſons that are perfectly 
atis factory, produces an acrimony that eaſily degenerates into an 
open rupture. 
As nations are obliged to correſpond together, to attend to the 

$ 65. 

The mini- propoſals and demands made to them, to keep open a free and 
wa - a fafe channel of communication for the purpoſe of mutually un- 
rien®ly e derſtanding each other's views and bringing their diſputes to an 
received. accommodation, — a ſovereign cannot, without very particular 
reaſons, refuſe admitting and hearing the miniſter of a friendly 
ower, or of one with whom he is at peace. But in caſe there 
6 reaſons for not admitting him into the heart of the country, 
- he may notify to him that , will ſend proper perſons to meet 
him at an appointed place on the frontier, there to hear his pro- 
poſals. It then becomes the foreign miniſter's duty to ſtop at the 
ou aſſigned: it is ſufficient that he obtains a hearing; that 

ing the utmoſt that he has a right to expect. 

5 66. The obligation, however, does not extend fo far as to include 
Of reſident that of ſuffering at all times the reſidence of perpetual miniſters, 
minillers. ho are defirous of remaining at the ſovereign's court, although 

they have no buſineſs to tranſact with him. It is natural, indeed, 
and perfectly conformable to the ſentiments which nations ought 
mutually to entertain foreach other, that a friendly reception ſhould 
be given to thoſe relident miniſters, when there is no inconvenience 
to be apprehended from their ſtay. But if there exiſt any ſubſtantial 
reaſon to the contrary, the advantage of the ſtate undoubtedl 

claims a preference; and the foreign — cannot take it amiſs 
if his miniſter be requeſted to withdraw, when he has fulfilled the 
object of his — when he has not any buſineſs to tranſact. 
Ihe cuſtom of keeping every-where miniſters conſtantly reſident 
is now fo firmly eſtabliſned, that whoever ſhould refuſe to con- 
form to it, — allege very good reaſons for his conduct, if he 
wiſhes to avoid giving offence. "Theſe reaſons may ariſe from 
particular conjunctures; but there are alſo ordinary reaſons ever 
ſubſiſting, and ſuch as relate to the conſtitution of a government 
and the ſtate of a nation. Republics would often have very 
good reaſons of the latter kind, to excuſe themſelves from cou- 
tinually ſuffering the reſidence of forcign miniſlers, who corrupt 
the citizens,— gain them over to their maſters, to the great de- 
triment of the republic, and excite and foment parties in the 
ſtare, &c. And even though no other evil ſhould ariſe from 
their preſence than that of inſpiring a nation, originally plain, 
frugal, and virtuous, with a taſte for luxury, the thirſt of gain, 
and the manners of courts, = that alone would be more than ſuf- 
ficient to juſtify the conduct of wiſe and provident rulers in diſ- 


miſſing 
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miſſing them. The Poliſh government is not fond of reſident 
miniſters; and indeed their intrigues with the members of the 
diet have furniſhed but too many reaſons for keeping them at a 
diſtance. In the war of 1666, a nuncio publicly complained in the 
open diet, of the French embaſſador's unneceſſarily prolonging 
his ſtay in Poland, and declared that he ought to be conſidered 
as a ſpy. In 1668, other members of that body moved for a law 
to regulate the length of time that an embaſſador ſhould be al- 
lowed to remain in the kingdom “. 

The greater the calamities of war are, the more it is incum- 
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bent on nations to preſerve means for putting an end to it. Hence How the 


it becomes neceſſarv, that, even in the midſt of hoſtilities, they - 


be at liberty to ſend miniſters to each other, for the purpoſe of 


niſters of 


enemy 


are to be 


making overtures of peace, or propoſals tending to moderate the admitted. 


tranſports of hoſtile rage. It 1s true, indeed, that the miniſter 
of an enemy cannot come without permiſſion; accordingly a paſſ- 
port or ſaſe- conduct is aſked for him, either through the interven- 
tion of ſome common friend, or by one of thoſe meſſengers who are 
protected by the laws of war, and of whom we ſhall ſpeak in the 
ſequel, —I mean a trumpeter, or drummer. It is true alſo, that, 
for ſubſtantial reaſons, the ſafe · conduct may be refuſed, and ad- 
miſſion denied to the miniſter. But this liberty, which is autho- 
Tiſed by the care that every nation is bound to beſtow on her own 
ſafety, is no bar to our laying it down as a general maxim, that 
we are not to refuſe admitting and hearing an enemy's mini- 
ſter; that is to ſay, that war alone, and of itſelf, is not a ſuſh- 
cient reaſon for refuſing to hear any propoſal coming from an 
enemy; but that, to warrant ſuch refuſal, there muſt exiſt ſome 
reaſon of a particular nature, and which reſts upon very good 
grounds,—as, for inſtance, when an artful and deſigning enemy 
has by his own conduct given us juſt cauſe to apprehend that 
his only intention, in ſending his miniſters and making propoſals, 
13 to diſunite the members of a confederacy, to Jull them into 
ſecurity by holding out falſe appearances of peace, and then to 
overpower them by ſurpriſe. 

Before we conclude this chapter, it will be proper to diſcuſs a 


$ 63. 


celebrated queſtion, which has been often debated. It is aſked 2 


whether ſoreign nations may receive the embaſſadors and other ny be te- 
miniſters of a uſurper, and ſend their miniſters to him. In ceived f om 


this particular, foreign powers take for their rule the circum- 
ſtance of actual poſſeſſion, if the intereſt of their affairs ſo re- 
quire: and indeed there cannot be a more certain rule, or one 
that is more agreeable to the law of nations and the indepen- 
dency of ſtates. As foreigners have no right to interfere in the 
domeſtic concerns of a nation, they are not obliged to canvas 
and ſcrutiniſe her conduct in the management of them, in order 
to determine how far it is either juſt or unjuit. 'They may, if 


they think proper, ſuppoſe the right to be annexed to the poſſeſ- 


* Wicquefort's Embaſſador, book i. f r. 
ſton, 


or ſent to 
a ulurper. 
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fon. When a nation has expelled her ſovereign, other powers, 
who do not chuſe to declare againſt her and to ritk the con- 
quences of her enmity or open hoſtility, conſider her thenceſor- 
ward as a fiee and ſovereign ſtate, without taking on themſelves 
to determine whether ſhe has acted juſtly in withdrawing from 
her allegiance to the prince by whom ſhe was governed. Cardi- 
nal Nlazarin received Lockhart, whom Cromwell had ſent as em- 
baſſador from the republic of England, and refuſed to ſee either 
king Charles the Second, or his miniſters. If a people, after 
having expelled their prince, ſubmit to another, —if they change 
the order of ſuccefſion, and acknowledge a ſovereign to the pre- 
judice of the natural and appointed heir, — foreign powers may, 
in this in{tance alſo, conſider what has been done as lawful: it 
is no quarrel or butinets of theirs. Ar the beginning of the laſt 
century, Charles duke of Sudermania, having obtained the crown 
of Sweden to the prejudice of his nephew Sigiſmund king of 
Poland, was ſoon acknowledged by moſt ſovereigns. Villeroy, 
miniſter of the French monarch Henry the Fourth, in his dit 
ſpatches of the 8th of April 1608, plainly ſaid to the preſident 
Jeannin, © All theſe reaſons and conſiderations ſhall not prevent 
t the king from treating with Charles, if he finds it to be his 
« jntereſt, and that of his kingdom.” This remark was ſenſible 
and judicious. The king of France was neither. the judge nor 
the guardian of the Swediſh nation, that he ſhould, contrary to * 
the intereſt of his own kingdom, refuſe to acknowledge the king 
whom Sweden had choſen, under pretence that a competitor 
termed Charles a uſurper. Had the charge been even founded 
in juſtice, it was an affair which did not fall under the cogni- 
ſance of foreigners. a- 

Therefore, when foreign powers have received the miniſters 
of a uſurper, and ſent theirs to him, the lawful prince, on re- 
covermg the throne, cannot complain of theſe meaſures as an 
injury, nor juſtly make them the ground of a war, provided thoſe 
powers have not proceeded to greater lengths, nor furnithed any 
aſſiſtance againlt him. But to acknowledge the dethroned prince 
or his heir after the ſtate has ſviemnly acknowledged the perſon 
ro whom the ſceptre has been transferred, is an injury done to 
the latter, and a profeſſion of enmity to the nation that has cho- 
ſen him. Such a ſtep, hazarded in favour of James the Second's 
lon, was, by William the Third and the Britiſh nation, alleged as 
one of the principal reatons cf the war which England ſoon after 
declared againſt France. Notwithſtanding all the caution and 
all the proteſtations of Louis the Fourteenth, his acknowledge- 
ment of young Stuart as king of England, Scotland, and Ireland, 
under the title of James the Third, was conſidered by the En- 
g ich as an injury done both to the king and to the nation. 
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CHAP, VL 


Of the ſcueral Orders of public Minifters,— of the repreſentative 
Character, and of the Honours due to Miniſters, 


1 former days, people were ſcarcely acquainted with more than 8 69. 
one order of public miniſters, in Latin termed /egati, which — Ga 
appellation has been rendered by that of © cmbaſſadors.” But orders of 
when courts were become more proud, and at the ſame time more public mi- 

er. in the article of ceremony, and eſpecially when they Mer 
ad introduced the idea of extending the miniſter's repreſenta- 

tion even to that of his maſter's dignity, it was thought expedi - 

ent to employ commiſſioners of leſs exalted rank on certain 

occaſions, in order to avoid trouble, expenſe, and diſputes, 

Louis the Eleventh of France was perhaps the firſt who ſet the 

example. Thus ſeveral orders of miniſters being eſtabliſhed, 

more or leſs dignity was annexed to their character, and propor- 

tionate honours were required for them. 

Every miniſter in ſome meaſure repreſents his maſter, as every 870. 
agent or delegate repreſents his conſtituent. But this repreſen- —— 
tation relates to the affairs of his office : the miniſter repreſents rager. 
the ſubject in whom reſide the rights which he is to exerciſe, 
preſerve, and aſſert, - the rights reſpecting which he is to treat 
in his maſter's ſtead. Although ſuch repreſentation is admitted 
in a general view, and ſo far as reipects the eſſence of af. 
fairs, it is with an abſtraction of the dignity of the conſtituent. 

In proceſs of time, however, princes would have miniſters to 
repreſent them, not only in their rights and in the tranſaction 
of their affairs, but alſo in their dignity, their greatneſs, and 
their pre-eminence. It was, no doubt, to thoſe ſignal occaſions 
of ſtate, thoſe ceremonies for which embaſſadors are ſent, as, for 
inſtance, marriages, that this cuſtom owes its origin. But ſo 
exalted a degree of dignity in the miniſter is attended with con- 
ſiderable inconvenience in conducting buſineſs, and, beſides 
occalioning trouble and embarraſſment, is often productive of 
difficulties and diſputes. This circumitance has given birth to 
different orders of public miniſters, and various degrees of re- 
reſentation. Cuſtom has eſtabliſhed three principal degrees, 
hat is, by way of pre-eminence, called the eue cha- 
rafter, is the faculty poſſeſſed by the miniſter, of repreſenting 
his maſter even in his very perſon and dignity. 

The repreſentative character, ſo termed by way of pre-emi- _ (n. 

nence, or in contradiſtinction to other kinds of repreſentation, 5 regs 
conſtitutes the miniſter of the firſt rank, the embaſſador. It 
places him above all other miniſters who are not inveſted with 
the ſame character, and precludes their entering into competi- 
tion with the embaſſador. Ar preſent there are embaſladors 
ordinary 
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ordinary and extraordinary: but this is no more than an acci- 
dental diſtinction, merely relative to the ſubject of their miſſion. 
Yet almoſt every-where ſome difterence is made in the treatment 
of theſe different embaſſadors. That, however, is purely mat- 
ter of cuſtom. 
922. Envoys are not inveſted with the repreſentative character, pro- 
Evo. perly fo called, or in the firſt degree. T hey are miuiſters of the 
ſecond rank, on whom their maſter was willing to confer a 
degrce of dignity and reſpectability, which, without being on a 
level with the character of an embaſſador, immediately follows 
it, and yields the pre-2minence to it alone. There are alſo en- 
oy ordinary and extraordinary; and it appears to be the inten- 
tion of princes that the latter ſhould be held in greater conſide- 
ration. This likewiſe depends on cuſtom. 
$ >», The word Re/ident formerly related only to the continuance of 
Reſidcuts. the minitter's ſtay ;z and it is frequent in hiſtory for embaſſadors 
in ordinary to be delignated by the ſimple title of reſidents. 
But fince « practice of employing different orders of miniſters 
has been generally eſtabliſhed, the name of reſident has been 
conhned to miniiters of a third order, to whoſe character gene- 
ral cuſtom has annexed a leſſer degree of reſpeQability. The 
reſident does not repreſent the prince's perfon in his dignity, but 
only in his affairs. His repreſentation is in reality of the ſame 
nature as that of the envoy: wherefore we often term hin, as 
well as the envoy, a miniſter of the ſecond order,— thus di- 
itinguiſhing only two claſſes of public miniſters, the former con- 
fitting of embatladors who are inveſted with the repreſentative 
character in pre-eminence, the latter compriſing all other mini- 
{ters who do not poſſeſs that exalted character. This is the molt 
ne« eflary diſtinction, and indeed the only eſſential one. 
$94. Laitiy, a cuſtom of {till more recent origin has introduced a 
Miniſters. new kind of miniſters without any particular determination of 
character. Thele are called imply miniftcrs, to indicate that 
they are inveſted with the general quality of a ſovereign's man- 
datories, without any particular aſlignment of rank and charac- 
ter. It was likewite the punctilio of ceremony which gave 
rite to this innovation Uſe had eſtabliſhed particular modes of 
treatment for the embaſſador, the envoy, and the reſident. 
Jijputes between miniſters of the ſeveral princes often aroſe 
on this Fead, and eſpecially about rank. In order to avoid all 
conteſt on certain occaſions when there might be room to appre- 
hend-it, the expedient was adopted of ſending miniſters not in- 
veſted with any one of the three known characters. Hence they 
are not fubjected to any ſettled ceremonial, and can pretend to no 
particular treatment, The miniſter repreſents his maſter in a 
vague and indeterminate manner, which cannot be equal to the 
tirit degice; conlequently he makes no demur in yielding pre- 
eminence to the embaſlador. He is entitled to the general re- 
gard duc to a confidential perſon intruſted by a ſovereign with 
bit management of his affairs; and he poſſeſſes all the rights 
| | eſſential 
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eſſential to the character of a public miniſter. This indetermi- 
nate quality is ſuch that the ſovereign may confer it on one of his 
ſervants whom he would not chooſe to inveſt with the character 
of embaſſador : and, on the other hand, it may be accepted by a 
man of rank, who would be unwilling to undertake the office of 
reſident, and to acquieſce in the treatment at preſent allotted to 
men in that ſtation. There are alſo mini/ters plenipatentiary, and 
of much greater diſtinction than ſimple miniſters. Theſe alſo 
are without any particular attribution of rank and character, but 
by cuſtom are now placed immediately after the embaſſador, or 
on a level with the envoy extraordinary. | 

We have ſpoken of con/u/s in treating of commerce (Book IT 
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975. 


Cos ſuls, 


d 34). Formerly agents were a kind of public miniſters ; but in — th 
the preſent increaſe and profuſion of titles, this is given to per- pur es, com- 
ſons ſimply appointed by princes to tranſact their private affairs, millioacrs, 


they reſide. They are not public miniſters. and conſequently 
not under the protection of the law of nations. But a more 
particular protection is due to them than to other foreigners or 
citizens, and likewiſe ſome attentions in conſideration of the 
prince whom they ſerve. If that prince ſends an agent with 
credentials and on public buſineſs, the agent thenceforward be- 
comes a public miniſter; his title making no difference im the 
caſe. The ſame remark is alſo applicable to «deputies, commitkon- 
ers, and others intruſted with the management of public affairs. 

Among the ſeveral characters eſtabliſhed by cuſtom, it retts 


and who not unfrequently are ſubjects of the country where &. 


6. 


with the ſovereign to determine with what particular one he Credentials, 


chooſes to inveſt his miniſter; and he makes known the miai- 
ſter's character in the credentials which he gives him for the ſo- 
vereign to whom he ſends him. Credentials are the inſtrument 
which authoriſes and eſtabliſhes the miniſter in his character with 
the prince to whom they are addreſſed. If that prince receives 
the miniſter, he can receive him only in the quality attributed to 
him in his credentials. They are, as it were, his general letter 
of attorney, his mandate patent, mandatim manifeſtum. 

The in/iruti/ons given to the miniſter contain his maſter's 


$ a9. 
ſecret mandate, the orders to which the miniſter mult carefully luſtruc- 


conform, and which limit his powers. Here we might apply al 
the rules of the law of nature reſpecting procurations and man- 
dates, whether open or ſecret. But excluſive of their being 
more particularly applicable to the ſubject 'of treaties, we may 
with the leſs impropriety diſpenſe with ſuch details in this work, 
as the cuſtom has wiſely been eſtabliſhed, that no engagements 
into which a miniſter may enter, ſhall have any validity between 
ſovereigns, unleſs ratified by his principal. 

We have ſeen above that every ſovereign, every community, 
and even every individual, who has a right to treat with foreign 


| tous. 
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powers, has alſo that of ſending” embaſſadors. (See the preceding embaſia- 
chapter.) The queſtion admits of no difficulty, ſo far as re ſpects dors. 


ſimple miniſters or mandatories, conſidered in general as perſons 
intruſted 
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and, as this repreſentative character procures him particular 
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intruſted with the affairs, and veſted with the powers, of thoſe 
who have a right to treat. Further, the miniſters of every ſove- 
reign are, without heſitation, allowed to enjoy all the rights and 
prerogatives belonging to miniſters of the ſecond order. Pow- 
erful monarchs indeed deny to ſome petty ſtates the right of 
ſending embaſladors : but let us ſee with what reaſon. Accord- 
ing to the generally eſtabliſhed cuſtom, the embaſſador is a pub- 
lic miniſter repreſenting the perſon and dignity of a —_ 
O- 

nours, great princes are therefore unwilling to admit the embaſ- 
ſador of an inconſiderable ſtate, from a repugnance to paying 
him honours of ſo diſtinguiſhed a kind. But it is manifeſt that 
every ſovereign has an equal right of cauſing himſelf to be re- 
preſented in the firſt as well as in the ſecond or the third degree: 
and the ſovereign dignity is entitled to diſtinguiſhed reſpect in 
the great ſociety of nations. We have ſhewn (Book II. Ch. III.) 
that the dignity of independent nations is eſſentially the ſame ; 
that a ſovereign prince, however low he may rank in the ſcale 
of power, 1s as completely ſovereign and independent as the 
eateſt monarch, in the ſame manner as a dwarf is a man 
equally with a giant; although indeed the political giant makes 
a more conſpicuous figure in the general ſociety than the dwarf, 
and has, on that account, a greater portion of reſpect and more 
ſignal honours paid to him. It is evident then that every prince, 
every ſtate, truly poſieſſed of ſovereignty, has a right to ſend 
embaſſadors, and that to conteſt their right in this inſtance is 
doing them a very great injury; it is, in fact, conteſting their 


| ſovereign dignity. And if they have that right, their embaſſa- 
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Honours 
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balladors. 


dors cannot be refuſed thoſe regards and honours which cuſtom 

articularly aſſigns to the repreſentative of a ſovereign. The 
Ges of France admits no embaſſadors from the princes of Ger- 
many, as refuſing to their miniſters the honours annexed to the 
firſt degree of repreſentation ; yet he receives embaſſadors from 
the princes of Italy. The reaſon alleged for this conduct is that 
he conſiders the latter to be more perfectly ſovereign princes 
than the former, becauſe, though equally vaſlals of the emperor 
and the empire, they are not equally dependent on the imperial 
authority. The emperors, nevertheleſs, claim the ſame rights 
over the princes of Italy, as over thoſe of Germany. Bur 
France, ſecing that the former do not actually conſtitute a part 
of the Germanic body, nor aſſiſt at the diets, counten::nces their 
abſolute independence, in order as much as poſſible to detach 
them from the empire. 

I ſhall not here enter into a detail of the honours due and ac- 
tually paid to embaſſadors: theſe are matters which altogether | 
depend on inſtitution and cuſtom : I ſhall only obſerve, in gene- 
ral, that they are entitled to thoſe civilities and diſtinctions which 
uſage and the prevailing manners of the time have pointed out 
as proper expreſſions of che reſpect due to the repreſentative of a 
ſovereigu. And it mull be obſerved here, with regard to things 

| 0 
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of inſtitution and cuſtom, that, when a practice is ſo eſtabliſhed, 
as to impart, according to the uſages and manners of the age, 
a real value and a ſettled ſigniſication to things which are in their 
own nature indifferent, the natural and neceſſary law of nations 
requires that we ſhould pay deference to ſuch inſtitution, and act, 
with reſpect to ſuch things, in the ſame manner as if they really 
poſſeſſed all that value which the opinion of mankind has annexed 
to them. For inſtance, according to the general uſage of all 
Europe it is the peculiar prerogative of an embaſſador to wear 
his hat in preſence of the prince to whom he is ſent. This 
right expreſſes that he is acknowledged as the repreſentative of a 
ſovereign: to refuſe it therefore to the embaſſador of a {late 
which 1s truly independent, would be doing an injury to that 
ſtate, and, in ſome meaſure, degrading it. The Switzers, who 
formerly were much deeper adepts in the art of war than in the 
etiquette of courts, and far from being punctilious on the ſcore 
of mere ceremony, have, on ſome occaſions, ſubmitted to be 
treated in a manner unbecoming the dignity of their nation. In 
1663, their embaſiadors ſuffered the king of France, and the no- 
bles of his court, to refuſe them thoſe honours which cuſtom 
has rendered eſſential to the embaſiadors of ſovereigns, and par- 
ticularly that of being covered before the king at their audience “. 
Some of their number, who knew better what they owed to the 
glory of their republic, ſtrongly inſiſted on that eſſential and di- 
ſtinctive honour : but the opinion of the majority prevailed, and 
at length they all yielded, on being aſſured that the embaſſadors 
of their nation had not worn their hats in preſence of Henry 
the Fourth. Allowing the fact to have been true, the argument 
was not unanſwerable. The Switzers might have replied, that 
in Henry's time their nation was not yet folemnly acknowledged 
free and independent of the empire, as it had lately been by the 
treaty of Weltphalia in 1648. They might have faid, that, al- 
though their predeceſſors had not been duly attentive to ſupport 
the dignity of their ſovercigns, that groſs error could not itapoſe 
on their ſucceſſors any obligation to commit a fimilar one. At 
preſent, as the nation is more enlightened, and more attentive to 
points of that nature, ſhe will not tail to ſupport her dignity in a 
more becoming manner. Whatever extraordinary honours may 
in other reſpetis be paid to her embaſſadors, ſhe will not in fu- 
ture ſuffer herſelf to be ſo far blinded by thoſe empty marks of 
diſtinction, as to overlook that peculiar prerogative which cuſ- 
tom has rendered eſſential, When Louis the Fifteenth viſited 
Alſace in 1744, the Helvetic body declined ſending embaſſadors 
to compliment him according to cuſtom, until informed whether 
they would be allowed to wear their hats: and on the reſuſal of 


* In Wicquefort, may be ſcen a particular account of the whole tranſaction. 
That writer is juſlifiable in expreſſing a degree of indignation againſt he Swiſs 
embaſſudors : but he ouvht not to bave inſulted the whole nation by coarſely al- 
ſerting that they prefer mo vey % hvnow,” Lmbailad. beck i | ty. Sce allo 
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that juſt demand, none were ſent. Switzerland may reaſonably 
hope that his moſt chriſtian majeſty will no longer inſiſt on a 
claim which does not enhance the luſtre of his crown, and can 
only ſerve to degrade an aucient and faithful ally. 


CHAP. VII. 


Of the Rights, Privil:ges, and Immunities of Embaſſadors and 
other Public Miniſters. 


HE reſpect which is due to ſovereigns ſhould redound to 
their repreſentatives, and eſpecially their embaſſadors, as 
repreſenting their maſter's perſon in the firſt degree. Whoever 
offends and inſults a public miniſter, commits a crime the more 
deſerving of ſevere puniſhment, as he might thereby involve his 
country and his ſovereign in very ſerious difficulties and trouble, 
It is juſt that he ſhould be puniſhed for his fault, and that the 
ſtate ſhould, at the expenſe of the delinquent, give full ſatisfac- 
tion to the ſovereign who has been offended in the perſon of his 
miniſter. If the den miniſter is himſelf the aggreſſor, and 
offends a citizen, the latter may oppoſe him without departing 
from the reſpect due to the character which the offender bears, 
and give kim a leflon which ſhall both efface the ſtain of the out- 
rage, and make the author of it bluſh for his miſconduct. The 
perſon offended may further prefer a complaint to his own ſove - 
reign, who will demand for him an adequate ſatisfaction from 
the miniſter's maſter. The great concerns of the ſtate forbid a 
citizen, on ſuch occaſions, to entertain thoſe thoughts of revenge 
which the point of honour might ſuggeſt, although they ſhould 
in other reſpects be deemed allowable. Even according to the 
maxims of the world, a gentleman is not diſgraced by an affront 
for which it is not in his own power to procure ſatisfaction. 
The neceſſity and right of embaſſies being eſtabliſhed (Sce 
Chap. V. of this Book), the perfect ſecurity and — of 
embaſiadors and other miniſters is a certain conſequence of it: 
for if their perſons be not protected from violence of every kind, 
the right of embaſly becomes precarious, and the ſucceſs very 
uncertain. A right to the end inſeparably involves a right to the 
neceſſary means. Embaihes then being of ſuch great importance 
in the univerſal ſociety of nations, and fo neceſſary to their com- 
mon well-being, the perſons of miniſters charged with thoſe em- 
baſſies are to be held /acred and inviolable among all nations (See 
Book II. § 218). Whoever offers violence to an embaſſador, or 
to any other public miniſter, not only injures the ſovereign 


whom that miniſter repreſents, but allo attacks the * 
ty 
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ſafety and well-being of nations: he becomes guilty of an atro- 
cious crime againſt mankind in general *. | 

This ſafety is particularly due to the miniſter, from the ſove- 
reign to whom he is ſent. To admit a miniſter, to acknowledge 
him in ſuch character, is engaging to grant him the molt particu- 


lar protection, and that he ſhall enjoy all poſlible ſafety. It is true, to them. 


indeed, that the ſovereign is bound to protect every perſon within 
his dominions, whether native or foreignet, and to ſhelter him 
from violence: but this attention is in a higher degree due to a 
foreign miniſter. An act of violence done to a private perſon is 
an ordinary tranſgreſſion, which, according to circumſtances, the 
prince may pardon : but if done to a public miniſter, it is a 
crime of ſtate, an offence againſt the law of nations; and the 
power of pardoning, in ſuch caſe, does not reſt with the prince 
in whole dominions the crime has been committed, but with 
him who has been offended in the perſon of his repreſentative. 
However, if the miniſter has been inſulted by perſons who were 
ignorant of his character, the offence is wholly unconnected 
with the law of nations, and falls within the claſs of ordinary 
tranſgreſſions. A company of young rakes, in a town of Swit- 
zerland, having, in the night-time, inſulted the Britiſh miniſter's 
houſe without knowing who lived in it, the magiſtracy ſent a 
meſſage to the miniſter, to know what ſatisfaction he required. 
He prudently anſwered, that it was the magiſtrates* concern to 
provide for % public ſafety by ſuch means as they thought beſt; 
but that, as to his own part, he required nothing, not thinking 
himſelf affronted by perſons who could have had no deſign 
againſt him, as not knowing his houſe. Another particular cir- 
cumſtance in the protection due to foreign miniſters, is this :— 
according to the deſtructive maxims introduced by a falſe point 
of honour, a ſovereign is under a neceſſity of ſhewing indul- 
gence to a perſon wearing a ſword, who inſtantly revenges an 
affront done to him by a private individual: but violent pro- 
ceedings againſt a public miniſter can never be allowed or ex- 


An enormous infraction of the law of nations cauſed the ruin of the power- 
ful empire of Khovarezm or Kakeſm, and. opened a door to the Tartars for the 
{ubjugati-n of almoſt all Aſia, The famous Gengis-khan, wiſhing to eftabl ſh a 
commercial in-ercourſe between his ſtates and thote of Perfia and the other pro- 
vinces ſubject to Mohammed Cotheddin, ſultan of Khovarezm, ſeut to that prince 
an embaſſador accompanied by a caravan of merchanis. On the arrival of that 
caravan at Otraw, the governor cauſed them to be arreſted, together with the 
embaſſador, and wrote word to the ſultan that they were a company of ſpies. 
Mohammed thereupon ordered him to have the priſoners put to death. Gengis» 
khan demanded fatisfaction of the ſultan for this barbarous maflacre ; and, tind- 
ing him backward to give it, he took up arms. Ihe conqueſt of the wh le em- 
pire of Khovarezm ſoon tollowed ; and Mohammed hi:: ſelf, reduced to the cun- 
dition of a wretched fugitive, died of a broken heart in a deſert iſland of the 
Caſpian ſea. 7 

Canſon, the laſt ſultan of the Mamwelucs, having put to death the embaſſadors 
of the Turkiſh emperor Selim the Firſt, the injured mnarch took a ſignal ven- 

nee for the atrocious deed, He conquered all the dotninions of Canſon, and 
aving defeated and captured tha: prince near Cairo, he cauſed him to be hanged 
at one of the gates of the city. Marigny, Hiſt, of the Arabs, vol. il- pp. 105, 427 
H h cuſed, 
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cuſed, unleſs where the latter has himſelf been the aggreſſor, and, 
by uſing violence in the firſt inſtance, has reduced his opponent 
to the neceſſity of ſelt- defence. 

Though the miniſter's character is not diſolayed in its full ex- 
tent, and does not thus enſure him the enjoyment of all his 
rights, till he is acknowledged and admitted by the ſovereign, to 
whom he delivers his credentials, — yet, on his entering the 
country to which he is ſent, and making himſelf known, he is 
under the protection of the law of nations; otherwiſe it would 
not be ſafe for him to come. Until he has had his audience of 
the prince, he is, on his own word, to be conſidered as a miniſter; 
and beſides, excluſive of the notice of his miſſion uſually given 
by letter, the minitter has, in caſe of doubt, his paſſports to pro- 
duce, which will ſutticiently certify his character. 

Theſe paſſports ſometimes become neceſſary to him in the 
countries through which he paſſes on his way to the place of his 
deſtination 3 and, in caſe of need, he ſhews them, in order to 
obtain the privileges to which he is entitled. It is true, indeed, 
that the prince alone to whom the miailter is ſent, is under any 
obligation or particular engagement to enſure him the enjoyment 
of all the rights annexed to his character. Yet the others 
through whole dominions he paſſes, are not to deny him thole 
regards to which the miniſter of a ſovereign is entitled, and 
which nations reciprocally owe to each other. In particular 
they are bound to afford him perfect ſecurity. To inſult him, 
would be injuring his maſter, and the whole nation to which he 
belongs : to arreſt him and offer him violznce, would be in- 
fringing the right of embaſſy, which belongs to all ſovereigns 
(VV 57, 63). The French monarch, Francis the Firſt, had there- 
fore very good reaſon to complain of the murder of his embaſſi- 
dors Rincon and Fregoſe, as an atrocious violation of public faith 
and of the law of nations. Thoſe two miniſters, the one de- 
ſtined for Conſtantinople, the other for Venice, having em- 
barked on the Po, were {topped and murdered ; and, according 
to all appearances, the deed had been perpetrated by order of 
the governor of Milan “. The emperor Charles the Fifth 
having taken no pains to diſcover the perſons concerned in 
the murder, authoriſed a belief that he had himſelf ordered it, 
or at leaſt that he tacitly approved of the act after its commitlion. 
And as he did not give any ſuitable ſatisfaction for it, Francis 
had a very juſt cauſe for declaring war againſt him, and even 
calling for the aſſiſtance of all other nations: for an affair of 
this nature is not a private diſpute, a doubtful queſtion in which 
each party pretends to have juſtice on his fide : it is a quarrel 
which involves the concern of all nations, fince they are all 
equally intereſted in maintaining the ſacred inviolability of that 
right and of thoſe means which enable them to hold communi- 
cation with each other, and to treat of their affairs. If an in- 


* Memoires de Martin du Bellay, liv. ix. 
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nocent paſſage, and even perfect ſecurity, are due to a private | 
individual, much more are they due to the miniſter of a ſove- 
reign, who is going to execute his maſter's orders, and who 
travels on the affairs of a nation. I ſay, “an innocent paſſage:“ 
for the minifler's journey is juſtly ſuſpected, if a ſovereign has 
reaſon to apprehend that he will make an improper uſe of 
the liberty granted him of entering his territories, by plotting 
againſt his intereſts while in the country, or that he is going 
to convey intelligence to his enemies, or to ſtir up others 
aganiſt him. We have already ſaid (& 64) that he may in ſuch 
caſe refuſe him a paſſage: but he is not to maltreat him, nor 
ſuſfer any violence to be offered to his perſon. If he has not 
reaſon ſuthcient for denying him a paſſage, he may take precau- 
tions againſt the abuſe which the miniſter might make of it. 
Theſe maxims the Spaniards found eſtabliſhed in Mexico, and 
the neighbouring provinces. In thoſe countries, embaſtadors 
were reſpected throughout their whole journey; but they could 
not deviate from the high road without forfeiting their rights“: 
—a prudent and judicious reſervation, introduced as a guard 
againſt the admiſſion of ſpies under the name of embaſladors. 
Thus, while the negotiations for peace were carried on at the 
famous congreſs of Weſtphalia amidſt the dangers of war and 
the din of arms, the ſeveral couriers ſent or received by the 
plenipotentiaries had each his particular route deſignated ; and 
out of the preſcribed tract, his paſſport couid aftord him no 
protection +. 

What we have here obſerved, relates to nations that are at $ 35. 
peace with each other. On the breaking out of a war, we ceaſe — 
to be under any obligation of leaving the enemy in the free enjoy - ing to an 
ment of his rights: on the contrary, we are juſtiſiable in de- enemy“ 
priving him of them, for the purpoſe of wat? ane him, and untry. 
reducing him to accept of equitable conditions. His people may 
alſo be attacked and ſeized wherever we have a right to commit 
acts of hoſtility. Not only, therefore, may we juſtly refuſe a 
paſſage to the miniſters whom our enemy ſends to other ſo- 
vereigns; we may even arreſt them if they attempt to paſs pri- 
vately, and without permiſſion, through places belonging to 
our juriſdiction. Of ſuch proceeding the laſt war ſurniſhes 
a ſignal inſtance. A French embaſſador, on his route to Berlin, 
touched, through the imprudence of his guides, at a village with- 
in the electorate of Hanover, whoſe ſovercign, the king of En- 
gland, was at war with France. 'The miniſter was there arreſted, 
and afterwards ſent over to England. As his Britannic majeſty 
had in that inſtance only exerted the rights of war, neither the 
court of France nor that of Pruſſia complained of his conduct. 9.86. 

The reaſons which render embaſſies neceſſary, and embaſſa- — 


" 4 4 between 
dors facred and inviolable, are not leſs cogent in time of war than ene 


* Solis's hiſtory of the Conqueſt of Mexico. 
+ Wicquefort's Embaſſador, b. i. 5 17. 
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in profound peace. On the contrary, the neceſſity and indiſ- 
penſable duty of preſerving ſome reſſource by which the minds of 
the belligerent parties may be brought to a mutual underſtanding, 
and peace be reſtored, is a freſh reaſon why the perſons of mini- 
iters, as inſtruments in the preliminary conferences and final 
reconciliation, ſhould be {till more ſacred and inviolable. Vo- 
men legati, ſays Cicero, guſmod: eſſe debet, quod, non mods inter 
ſociorum jura, ſed etiam inter hoſlium tela, incolume wverſetur &. 
Accordingly, one of the moſt ſacred laws of war is that which 
enſures perfect ſecurity to perſons who bring meſſages or propo- 
ſals from the enemy. Ir is true, indeed, that the embaſſador of 
an enemy muſt not approach without permiſſion: and as there 
does not always exiſt a convenient opportunity of obtaining ſuch 
perrithon through the medium of neutral perſons, the defect 
has been ſupplied by the ettabliſhment of certain privileged meſ- 
ſengers for carrying propotals from enemy to enemy, in perfect 
iatety. 

'The privileged meſſengers I allude to are heralds, trumpeters, 
and drummers, who, from the moment they make themſelves 
known, and as long as they conſine themſelves within the terms 
of their commiilion, are, by the laws of war and thoſe of na- 
tions, conlidered as ſacred and inviolable. This regulation is 
abſolutely neceſlary : for, excluſive of the duty incumbent on 
us to reſerve the means of reſtoring peace (as above men- 
tioned), there occur, even during the conrſe of the war, a 
thouſand occations, when the common ſafety and advantage 
of both parties require that they ſhould be able to ſend mcet- 
ſages and propoſals to each other. The inſtitution of heralds 
ſucceeded that of the Roman fectales : at preſent, however, 
they are ſeldom employed: drummers or trumpeters are ſent. 
and, after them, according to the exigence of the occaſion, mi— 
nilters, or officers furniſhed with powers. Thoſe drummers and 
trumpeters are held ſacred and inviolable; but they are o make 
themſelves known by the marks peculiar to them. Maurice, 
prince of Orange, highly reſented the conduct of the garriion or 
Ylendick, who had fired at his trumpeter 4: on which occaton 
the prince oblerved that no puniſhment can be too ſevere: for 
thoſe who violate the law of nations. Other inſtances may be 
ſeen in Wicquefort, and particularly the reparation which the 
duke of Savoy, as general of Charles the Fifth's army, cauſed to 
be made to a French trumpeter, who had been ditmounted and 
deſpoiled by ſome German ſoldiers 4. 

In the wars of the Netherlands the duke of Alva hanget up a 
trumpeter belonging to the prince of Orange, ſaying that he 
was not obliged to allow ſafety to a trumpeter ſent him by the 
chief of the rebels [l. On this as on many other occations, that 
ſanguinary general was undoubtedly guilty of a flagrant violation 
of the laws of war, which, as we have proved above (Book III. 


In Verrem, orat. i. + Wicquefort, book i. 5 3. bid. {| Ibid. 
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Chap. XVIII.), ought to be obſerved even in civil wars: for, 
unleſs both parties can with perfect ſafety interchange meſlages 
and reciprocally ſend confidential perfons to each other, how can 
they, on thoſe unfortunate occaſions, ever come to talk of peace ? 
what channel remains open for negotiating a falutary accommoda- 
tion? The ſame duke of Alva, in the war which the Spaniards 
afterwards made on the Portugueſe whom they alſo termed rebels, 
cauſed the governor of Caſcaisto be hanged for having given orders 
to fire on a trumpeter ſent to demand a | x of the town®. In 
a civil war, or when a prince takes up arms for the purpoſe of 
ſubduing a body of people who think themſelves abſolved from 
their allegiance to him, an attempt to compel the enemies to 
reſpect the laws of war while he himſelf does not obſerve them 
on his own part, is in fact equal to a determined reſolution of 
carrying thoſe wars to the extreme of cruelty, and converting 
them into a ſcene of inordinate and endleſs murder, by the long 
ſeries of mutual retaliations which will naturally enſue. 

But, as a prince, when influenced by ſubſtantial reaſons, may _ 9 39- 
refuſe to admit and liſten to embaſſadors, in like manner the 9 — 
general of an army, or any other commander, is not always be Lesuld 
obliged to permit the approach of a trumpeter or drummer, and admittance. 
to give him a hearing. If, for inſtance, the governor of a be- 
ſieged town is apprehenſive that a ſummons to ſurrender may 
intimidate the garriſon, and excite premature ideas of capitula- 
tion, he undoubtedly may, on ſeeing the trumpeter advance, 
ſend him orders to retire, informing him that if he comes a 
ſecond time on the ſame errand and without permiſſion, he ſhall 
be fired upon. This conduct is no violation of the laws of war: 
but ſuch a mode of proceeding ought not to be adopted without 
very cogent reaſon», becauſe, by irritating rhe beſiegers, it ex- 
poſes the garriſon to be treated by them with the extreme of 
rigour, untempered with mercy or moderation. To refuſe to 
hear a trumpeter's meſſage without alleging a ſubſtantial reaſon 
for the refuſal, is equivalent to a declaration that the party is de- 
termined to perſevere in irreconcilable hoſtility. 

Whether we adrait or refuſe to hear a herald or a trumpeter, _ 5 99 

. : . . . a very 
we ought carefully to avoid every thing which might wear the thin 
appearance of an inſult offered to him. Not only does the law which has 
of nations claim that reſpect, but prudence moreover recom- the ap- 

. . . ky 2 pearance 
mends ſuch caution and delicacy. In 1744, the Bailly de Givry final 
ſent a trumpeter with an officer to ſummon the redoubt of Pierre- to them, 
longe in Piemont. The Savoyard officer who commanded in the muſt be 
redoubt, a brave man, but of a blunt and hery diſpoſition, feel- avoided, 
ing his indignation rouſed by a ſummons to ſurrender a poſt 
which he deemed tenable and ſecure, returned an inſulting 
anſwer to the French general. The officer to whom the anſwer 
was given, judiciouſly took advantage of the circumllance, and 


delivered it to the Bailly de Givry in the hearing of the French 


* Wicqueſort, book 1 
h 3 troops, 
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troops. It ſet them in a flame and their native valour being 
{timulated by the eager deſire of avenging an affront, their im- 
petuoſity was irreſiſtible : though the attack was attended with 
conſiderable carnage, the loſſes they ſuſtained only added freſh 
fuel to their courage, till at length they carried the redoubt: and 
thus the imprudent commandant was acceſſary to his own death, 
the laughter of his men, and the loſs of his poſt. 

$ 97. The prince, the general of the army, and every commander in 
1 4g chief within his department, have alone the right of ſending a 
yaa ©? trumpeter or drummer; and, on the other hand, it'is only to the 
lent. commander in chief that they can fend ſuch meſſengers. Should 
a general, beſieging a town, attempt to ſend a trumpeter to any 
— to the magiltracy, or the townſmen, the governor might 

juſtly treat that trumpeter as a ſpy. The French monarch, 
Francis the Firſt, while engaged in war with Charles the Fifth, 
ſent a trumpeter to the diet of the empire, then aſſembled at 
Spires. The trumpeter was ſeized by order of the emperor, 
who threatened to harg him becauſe he was not ſent to him®: 
But he did not dare to put his threat in execution; for, loudly 
as he complained on the ſubject, he was nevertheleſs convinced 
in his own mind that the diet had a right, even without his con- 
ſent, to liſten to the propoſals brought by a trumpeter. On the 
other hand, a drummer or trumpeter from a ſubaltern is ſeldom 
received, unleſs for ſome particular object depending on the pre- 
ſent authority of that ſubaltern acting in his function. At the 
ſiege of Rhynberg in 1598, a colonel of a Spaniſh regiment 
having taken upon him to ſummon the town, the governor ſent 
the drummer orders to withdraw, informing him at the ſame time, 
that, if any other drummer or trumpeter had the audacity to 
come on the fame errand from a ſubaltern, he would cauſe the 
meſſenger to be hanged +. 

692. The inviolability of a public miniſter, — or the protection to 
Indepen. which he has a more ſacred and particular claim than any other 
3 of perſon, whether native or foreigner, — is not the only privilege 
0.2 he enjoys: the univerſal practice of nations allows him more- 
niſters, 300 6 p acl s nim 

over an entire independence on the juriſdiction and authority of 
the ſtate in which he reſides. Some authors; maintain that 
this independence is merely a matter of inſtitution between dif- 
ferent ſtates, and will have it referred to the arbitrary law of 
nations, which owes its origin to manners, cuſtoms, or particu- 
lar conventions : in a word, they deny it to be grounded on the 
natural law cf nations. It is true, indeed, that the law of na- 
ture gives men a right to puniſh thoſe who injure them : conſe- 
quently it empowers ſovereigns to puniſh any foreigner who 
diſturbs the public tranquillity, who offends them, or maltreats 
their ſubjects: it authoriſes them to compel ſuch foreigner to 


* Wicquefort, ubi ſupra. | + Idem, ibid. 
| Sce Wolf, ſus Gent. Q 1259. 
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conform to the laws, and to behave properly towards the citi- 
rens. But it is no leſs true, that the natural law at the ſame 
time impoſes on all ſovereigns the obligation of conſenting to 
thoſe things without which it would be impoſſible for nations to 
cultivate the ſociety that nature has eſtabliſhed among them. 
to Feep up a mutual correſpondence,—to treat of their affairs, or 
to adjuſt their differences. Now, embaſſadors and other public 
miniſters are neceſſary inſtruments for the maintenance of that 
— ſociety, of that mutual correſpondence between natious. 
ut their miniſtry cannot effect the intended purpoſe, unleſs it be 
inveſted with all the prerogatives which are capable of enſuring 
its legitimate ſucceſs, and of enabling the miniſter freely and 
faithfully to diſcharge his duty in perfect ſecurity. The law of 
nations, therefore, while it obliges us to grant admiſſion to fo- 
reign miniſters, does alſo evidently oblige us to receive thoſe 
miniſters in full poſſeſſion of all the rights which neceſſarily 
attach to their character, —all the privileges requiſite for the due 
performance of their functions. It is eaſy to conceive that in- 
dependence muſt be one of thoſe privileges; ſince, without it, 
that ſecurity which is ſo neceſſary to a public miniſter, would be 
enjoyed on a very precarious footing. He might be moleſted, 
perſecuted, maltreated, under a thouſand pretences. A minitter 
is often charged with commiſſions that are diſagreeable to the 
rince to whom he is ſent. If that prince has any power over 
— and eſpecially a ſovereign authority, how is it to be ex- 
pected that the miniſter can execute his maſter's orders with 
due fidelity, ſirmneſs, and freedom of mind? It is a matter of 
no ſmall importance that he have no ſnares to apprehend, — that 
he be not liable to be diverted from his functions by any chica- 
nery,— that he have nothing to hope, nothing to fear, from the 
ſovereign to whom he is ſent. In order, therefore, to the ſue- 
ceſs of his miniſtry, he muſt be independent of the ſovereign 
authority and of the juriſdiction of the country, both in civil 
and criminal matters. To this it may be added, that the nobi- 
lity and other perſons of eminence would be averle to under- 
taking an embally, if ſuch commiſſion were to ſubject them to a 
foreign authority, — not unfrequently in countries where they 
have little friendſhip to expect for their own nation, and where 
they mult fupport difagreeable claims, and enter into diſcuſſions 
naturally productive of acrimony. In a word, if an embaſſador 
may be indicted for ordinary offences, be criminally proſecuted, 
taken into cuſtody, puniſhed, —if he may be ſued in civil caſes, 
—the conſequence will often be, that he will neither poſſeſs the 
power, the leiſure, nor the freedom of mind, which his maſter's 
affairs require. And how ſhall he be able to ſupport the dignity of 
repreſentation in ſuch a ſtate of ſubjection? On the whole, there- 
fore, it is impoſſible to conceive that the prince who ſends an embaſ- 
ſador or any other miniſter, can have any intention ot ſubjecting 
him to the authority of a foreign power: and this conſideration 
furniſhes an additional argument which completely eſtabliſhes the 
Hha inde» 
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independency of a public miniſter. If it cannot be reaſonably pre- 
ſumed that his ſovereign means to ſubject him to the authority 
of the prince to whom he is ſent, the latter, in receiving the 
miniſter, conſents to admit him on the footing of independency ; 
and thus there exiſts between the two princes a tacit convention 
which gives a new force to the natural obligation. 

The eſtabliſned practice is perfectly contormable to the prin- 
ciples here laid down. All ſovereigns claim a perfect inde- 
pendency for their embaſſadors and miniſters. If it be true that 
there was a king of Spain, who, from a deſire of arrogating to 
himſelf a juriſdiction over the foreign miniſters reſident at his 
court, wrote to all the chriſtian princes, informing them that if 
his embaſſadors ſhould commit any crime in the places of their 
reſpeCtive reſidence, it was his pleaſure that they ſhould forfeit 
all their privileges, and be tried according to the laws of the 
country *,—one ſolitary inſtance is of no weight in an affair of 
this nature; nor have his ſucceſſors on the Spanith throne adopted 
a fimilar mode of thinking. 

This independency of the foreign miniſter is not to be con- 
verted into licentiouſneſs : it does not excuſe him from con- 
forming to the cuſtoms and laws of the country in all his exter- 
nal actions, ſo far as they are unconnected with the object of his 
miſſion and character :—he is independent; but he has not a 
right to do whatever he pleaſes. Thus, for inſtance, if there 
exilt a general prohibition _ paſſing in a carriage near a 
powder magazine, or over a bridge, —againit walking round and 
examining the fortifications of a town, &c.—the embaſſador is 
bound to reſpect ſuch prohibitions +. Should he forget his duty, 
-—ſhould he grow inſolent and be guilty of irregularities and 
crimes, — there. arc, according to the nature and importance of 
his offences, various modes of repreſling him: and theſe we ſhall 
ſpeak of, aſter we have ſaid a few words concerning the line of 
conduct to be purſacd by a public miniſter in the place of his 
relidence. He mult not avail limſelf of his independency for 


The fact is advanced by Antony de Vera, in his  Idca of a Perſect Embaſſi- 
« dor :”* but Wicquefort ſuſpects the authentic ty of the anecdote, — not having, as 
he ſays, met with it in any other writer. Embaſiad, book i. $ 29 

+ "The king of Eng and having received information that the French and Spaniſh 
embaſſadors had ſeverally collected con ſiderable numbers of armed meu for the 


- purpoſe of ſupporting on a ſolemn occalion their reſpe'tive claims to precedency. 


made a general requeſt to all the foreign miniſters not to ſend their carriages to attend 
the public entry of the Venetian emhaſſador. The count Eſtrades, at that time gu- 
nber from the court of France, having compli.d with hs majefty* defire, —Lovis 
XIV. teſt / ſic his dillatisf2& ion at the de ſerence paid by the count to the Britiſh mo- 
varch's meſſage, ** which was nv more than afimple requeſt not to ſend carriages; 
« —whercas, even if he had iſſuc d an expreis order a being at liberty to give 
« what orders he pleaſes in his own kingdom), you ſhould have replied that you 
« receive no commands-but from me: and if, after that, ke had attempted to uſe 
« violence, the part which remained for you to act, was that of withdrawing 
« f,om his court.” — I thick the French monarch evtertained erroneons ideas on 
the ſubje& ; fince every ſov« reign mult ſurely have a right to prohibit all foreign 
minilters doing any thing in his dominioa» which may tend to produce diſorder, 


and which, morcover, is not neceſſary to the excrciſe of their miuilterial functions. 
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the purpoſe of violating the laws and cuſtoms; he ſhould rather 
punctually conform to them as far as they may concern him, al- 
though the magiſtrate has no compulſive power over him; and 
he is eſpecially bound to a religious obfervance of the rules of 
juſtice towards all who have any dealings with him. As to what 
concerns the prince to whom he is ſent, the embaſſador ſhould 
remember that his miniſtry is a miniſtry of peace, and that it is 
on that footing only he is received. This reaſon forbids his en- 
gaging in any evil machinations :—let him ſerve his maſter with- 
out injuring the prince who receives him. It is a baſe treachery 
to take advantage of the inviolability of the embaſladorial cha- 
rater, for the purpoſe of plotting in ſecurity the ruin of thoſe 
who reſpec that character, of laying ſnares for them, of clan- 
deſtinely injuring them,— of embroiling and ruiving their affairs. 
What would be infamous and abominable in a private gueſt, 
ſhall that be allowable and becoming in the repreſentative of a 
ſovereign ? 

Here ariſes an intereſting queſtion.— It is but too common 
for embaſſadors to tamper with the fidelity of the miniſters of the 
court to which they are ſent, and of the ſecretaries and other 
perſons employed in the public offices. What ideas are we to 
entertain of this practice? To corrupt a perſon, — to ſeduce 
him,— to engage him by the powerful allurement of gold to be- 
tray his prince and violate his duty,—is, according to all the 
eſtabliſhed principles of morality, undoubtedly a wicked action. 
How comes it then that ſo little ſcruple is made of it in public 
affairs? A wile and virtuous politician “ ſulliciently gives us to 
underitand that he abſolutely condemns that ſcandalous refource : 
but, fearful of provoking the whole tribe of politicians to aſſail 
him ar once like a neſt of hornets, he proceeds no farther than 
barely adviſing them not to practiſe ſuch manceuvres except when 
every other reſource faiis. As to me, whole pen is employed in 
developing the ſucred and immutab:e principles of juſtice, | mult, 
in duty to the moral world, openly aver that the mode of corrup- 
tion is directly repugnant to all the rules of virtue and probity, 
and a flagrant violation of the law of nature. It is impoilible to 
conceive an act of a more flagitious nature, or more glaringly 
militant againlt the reciprocal duties of men, than that of induc- 
ing any one to do evil, The corruptor is undoubtediy guilty of 
a crime againſt the wretch whom he ſeduces : and as to the ſo- 
vereign whoſe ſecrets are thus treac herouſly explored, is it not 
both an offence and an injury committed againit him, to abuſe 
the friendly reception given at his court, and to take advantage of 
it for the purpoſe of corrupting the fidelity of his ſervants? He 
has a right to baniſh the corruptor from his dominions, and to 
demand juſtice of his employer. 

If ever bribery be excuſable, it is when it happens to be the 
only pollible mode by which we can completely diſcover and 


* Monſ. Pequet, Diſcours fur l' Art de negocier, p. gt. 
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defeat a heinous plot, capable of ruining or materially endan- 
gering the ſtate in whoſe ſervice we are employed. In the con- 
duct of him who betrays ſuch a ſecret, there may, according to 
circumſtances, be no criminality. The great and lawful advan- 
tage accruing from the action which we induce him to perform, 
together with the urgent neceſſity of having recourſe to it, may 
ditpenſe with our paying too fcrupulous an attention to the 
queſtionable complexion of the deed on his part. To gain him 
over, is no more than an act of {imple and juſtifiable ſelt-defence. 
It every day happens, that, in order to foil the machinations of 
wicked men, we find ourſelves under a neceſſity of turning to our 
account the vicious diſpoſitions of men of ſimilar ſtamp. On 
this footing it was, that Henry the Fourth ſaid to the Spaniſh mi- 
niſter that .it is juſtifiable conduct in an embaſſador to have re- 
© courle to bribery for the purpoſe of detecting the intrigues 
* that are carried on againſt his ſovereign's intereſts *;”? adding 
that the affair of Marlciiles, that of Metz, and ſeveral others, 
ſufficiently ſhewed that he had good reaſon for endeavouring to 
penetrate the ſchemes which his enemies were plotting at Bruſſels 
againſt the tranquillity of his kingdom. That great prince, it is 
to be preſumed, did not conſider bribery and ſeduction as on all 
ocahons excuſable in a foreign miniſter, ſince he himſelf gave 
orders ſor the arreſt of Bruneau, the Spaniſh embaſſador's ſecre- 
tary, who had tampered with Mairargues for the clandeſtine 
{urrender of Marſcilies to the Spaniards. 

In barely taking advantage of the offers made to us by a trai- 
tor whom we have not ſeduced, our conduct is leſs inconſit- 
tent with juſtice and honour. But the examples of the Romans, 
which we have already quoted (Book III. Sd 155, 181), and 
in which there was queſtion of declared enemies, —thoſe exam- 
ples, I fay, ſufficiently ſhew that true greatneſs of ſoul diſdains 
even that reſſource, leſt the adoption of it ſhould hold out an en- 
couragement to infamous treachery, A prince or a miniſter, 
whoſe ideas of honour are not inferior to thoſe of the ancient 
Romans above noticed, will never ſtoop to embrace the propoſals 
of a traitor, except when compelled by ſome dire uncontroulable 
neceſſity: and even then he will regret the degrading circum- 
tance of owing his preſervation to ſo unworthy an expedient. 

But I do not here mean to condemn an embaſſador for employ- 
ing cwilities and polite attentions, and even preſents and pro- 
miles, with a view to gain friends for his ſovereign. To conci- 
liate men's affection and good will, is not ſeducing them, or 
impelling them to the perpetration of criminal deeds: and as to 
thoſe new friends, it is their buſineſs to keep a ſtrict watch over 
their own hearts, leſt their attachment to a foreign prince ſhould 
ever warp them from the fidelity which they owe to their lawfu! 
{overeign. 


* See Sully's Memoirs, and the French hivtorians, 
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Should an embaſſador forget the duties of his ſtation, — ſhould 
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he render himſelf diſagreeable and dangerous, — ſnhould he form ca- How he 


y be 


bals and ſchemes prejudicial to the peace of the citizens, or to the pundbed, 


ſtate or princg to whom he is ſent, — there are various modes of 
puniſhing him, proportionate to the nature and degree of his of- 
fence, If he maltreats the ſubjects of the ſtate,—1f he comknits 
any acts of injuſtice or violence againſt them,— the injured ſub- 
jects are not to ſeek redreſs from the ordinary magiſtrates, ſince 
the embaſlador is wholly independent of their juriſdiction : and 
for the ſame reaſon, thoſe magiſtrates cannot proceed directly 
againſt him. On ſuch occaſions, therefore, the plainriffs are to 
make application to their ſovereign, who demands juſtice from 
the embaſſador's maſter, and, in cafe of a refuſal, may order the 
inſolent miniſter to quit his dominions. 

Should a foreign miniſter offend the prince himſelf, — ſhould he 


1. for ordi- 
nary tranſ- 


greſſions ; 


fail in the reſpect which he owes him, or, by his intrigues, em- 2. FL 
broil the ſtate and the court,—the offended prince, from a wiſh committed 


to keep meaſures with the offender's ſovereign, ſometimes con- 
rents himſelf with ſimply requiring that the miniſter be recalled; 
or if the tranſgreſſion be of a more ſerious nature, he forbids his 
appearance at court in the interval while his maſter's anſwer is 
expected; and in caſes of a heinous complexion, he even pro- 
ceeds fo far as to expel him from his territories, 

Every ſovereign has an unqueſtionable right to proceed in this 


manner; for, being malter in his own dominions, no foreigner Rig t of 
C 


can ſtay at his court or in his territories, without his permiſſion, 


gainſt the 
pr ince. 


96. 


Ting 


away an 


And though fovereigns are generally obliged to liſten to the over- embaſſa- 
tures of foreign powers, and to admit their miniſters, this obli- dor who is 


guilty, or 


owe entirely ceaſes with regard to a miniſter, who, being him- un fur 
* . * . . Ju y _ 
elf deficient in the duties attached to his ſtation, becomes dan- peed. 


gerous to or juſtly ſuſpected by the ſovereign, to whom he can 
come in no other character than that of a miniſter of peace. 
Can a prince be obliged to ſuffer that a ſecret enemy, who is 
raiſing diſturbances in the ſtate and plotting its ruin, ſhall remain 
in his dominions, and appear at his court? Ridicylous was the 
anſwer of Philip the Second to queen Elizabeth, on her requeſt 
that he would recall his embaſſador who was carrying on danger- 
ous plots againit her. The Spaniſh monarch refuſed to recall 
him, ſaying, that “the condition of princes would be very 
« wretched indeed, if they were obliged to recall a miniſter when- 
«ever his conduct did not ſuit the humour or the intereſt of thoſe 
with whom he was negotiating “.“ Much more wretched would 
be the condition of princes, if they were bound to ſuffer in their 
ſtates, and at their court, a miniſter who was diſagreeable or 
juſtly ſuſpected, an incendiary, an enemy diſguiſed under the 
character of an embaſlador, who ſhould avail himſelf of his in- 
violability, for the purpoſe of boldly plotting ſchemes of a per- 
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nicious tendency. The queen, juſtly offended at Philip's refuſa!, 
put a guard on the embaſlador “. 

But is a prince on every occaſion bound to confine his reſent- 
ment to. the ſimple expultion of an embaſſador, however great 
the enormities of which the latter may have been guilty ?—Such 
is tHe doctrine maintained by ſome authors, who ground their 
opinion on the abfolute independency of a public miniſter. I 
own he is mdependent of the juriſdiction of the country: and I 
have already ſaid, that, on this account, the common magiſtrate 
cannot proceed againſt him. I further admit, that, in all caſes 
of ordinary tranſgreſſion, all inſtances of offenſive or diforderly 
behaviour, which, though injurious to individuals or to ſociety, 
do not endanger the ſafety of the ſtate or of the ſovereign, 
there is that degree of reipect due to the embaſſadorial charac- 
ter which is ſo neceſſary for the correſpondence of nations, and 
to the dignity of the prince repreſented, that a complaint be firſt 
made to him of the conduct of his miniſter, together with a de- 
mand of reparation ; and that, if no ſatisſaction is obtained, the 
oltended foyereign be then content with ſimply ordering the 
embaſlador to quit his dominions, in cafe the ſerious nature of 
the oflences abſolutely require that a ſtop be put to them. But 
hall an emballador be ſuſtered with impunity to cabal againſt the 
Hate where he relides, to plot its ruin, to llir up the ſubjects to 
revolt, and bo.dly to ſoment the moſt dangerous conſpiracies, 
ur.der the allurance of being ſupported by his maſter ? It he be- 
haves as an enemy, ſhall it not be allowable to treat him as ſuch? 
The queition admits not of a doubt with regard to an embaſſador 
who proceeds to overt acts, who takes up arms, and uſes violence. 
In fuch cale, thoſe whom he attacks may repel him; ſelt-defence 
being authoriſcd by the law of nature. "Thoſe Roman embaſſa- 
dors, who, being lent to the Gauls, fought againſt them with 
the people of Cluſium, diveſted themſelves of the embaſſadorial 
character +. Can any one therefore imagine that the Gauls were 
bound to ſpare them in the hour of battle ? 

1 he queſtion is more diſſicult with reſpect to an embaſſador 
who, without proceeding to overt acts, broaches plots of a dan- 
gerous tendency, ho, by his occult machinations, excites the 
tubjects to revalt, and who forms and encourages conſpiracies 
againlt the fovercign or the ſtate. Shall it be deemed unlawful to 
reprets and inflict exemplary puniſhment on a traitor who abuſes 
the ſacred character with which he is inveſted, and who is himſelf 
the firit to ſet the example of violating the law of nations? that 
ſacred law provides no leſs for the ſafety of the prince who re- 
ceives an embatlador, than for that of the embaſſador h:aſelf. 
But, on the other hand, if we allow the offended prince a right 
to puniſh a foreign miniſter in ſuch caſes, the ſubjects of conteſt 


dem, ibid. 

+ Livy, hook v chap. 26, where the hiſtorian peremrtorily decides that thoſe 
emb.ll:idors violated the law of nations: Legiti, contra jus gent:um, arma capi- 
6 ut.“ 
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and rupture between ſovereigns will become very frequent; and 
it is much to be feared that the embaſſadorial character will ceaſe 
to enjoy that protection and inviolability which are ſo eſſential to 
it. There are certain — connived at in foreign miniſters, 
though not always ſtrictly conſiſtent with the rules of rectitude: 
there are others, again, which are not to be corrected by actual 
puniſhment, but ſimply by ordering the miniſter to depart. How 
ſhall we, in every caſe, be able to aſcertain the preciſe boundaries 
of thoſe different degrees of tranſgreiſion? When there exiſts a 
premeditated deſign of perſecuting a miniſter, an odious colour- 
ing will be given to his intrigues; his intentions and proceedings 
will be calumniated by ſiniſter conſtructions; even falſe — 
tions will be raiſed againſt him. Finally, ſuch plots as we here 
allude to are generaliy conducted with caution: they are carried 
on ſo ſecretly, that to obtain full proof of them is a matter of 
extreme difficulty, and indeed hardly poſſible without the forma- 
lities of juſtice,— formalities to which we cannot ſubject a mini- 
{ter who is independent of the juriſdiction of- the country. 

In laying down the grounds of the voluntary law of nations 
(Prelim. § 21), we have feen, that, in particular conjunctures, 
nations muſt, with a view to the general advantage, neceffarily 
recede from certain rights, which, taken in themſelves and abſ- 
trated from every other conſideration, ſhould naturally belong 
to them. Thus, although the fovereign who has juſtice 
on his ſide, be alone really entitled to all the rights of war 
(Book III. § 188), he is nevertheleſs obliged to look upon his 
enemy as enjoying equal rights with himſelf, and to treat him 
accordingly (ibid. F 190, 191). The fame principles muſt be 
our rule in the preſent caſe. We may therefore venture to af- 
firm, that, in conſideration of the extenſive utility, nay the ab- 
ſolute neceſſity of embaſſies, ſovereigns are bound to reſpect the 
inviolability of an embaſſador as long as it is not incompatible 
with their own ſafety and the welfare of their ſtate. Conſe- 
quently, when the intrigues of the embafſador have tranſpired, 
and his plots are diſcovered, —when the danger is paſt, fo that 
there no longer exiſts a neceſſity of laying hands on him in order 
to guard againſt it, — the offended ſovereign ought, in conſidera- 
tion of the embaſladorial character, to renounce his general right 
of puniſhing a traitor and a fecret enemy who conſpires againſt 
the ſafety of the ſtate, — and to content himſelf with diſmiſſing 
the guilty miniſter, and requiring that puniſhment be inflicted on 
him by the ſovereign to whoſe authority he is ſubject. 

Such in fact is the mode of proceeding eſtabliſhed by common 
conſent among the generality of nations, eſpecially thoſe of Eu- 
rope. Wicquefort * gives us ſeveral inſtances of ſome of the 
principal European ſovereigns, who, on diſcovering embaſſadors 
to be guilty of odious machinations, have limited their reſent- 
ment to the expulſion of the offenders, without even making 


* Embaſſzd. book i. $5 27, 28, 29. 
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application to have them puniſhed by their maſters, of whom 
they did not expect to obtain a compliance with ſuch a demand. 
To theſe inſtances let us add that of the duke of Orleans, re- 
= of France. That prince having detected a dangerous con- 
piracy which had been formed againſt him by the prince de 
Cellamare, embaſſador from Spain, behaved with great modera- 
tion on the occaſion, not adopting any ſeverer meaſures than 
thoſe of ſetting a guard over the guilty miniſter, ſeizing his 
papers, and cauſing him to be conducted out of the kingdom. 
Another remarkable inſtance, of very ancient date, ſtands re- 
corded by the Roman hiſtorians, — that in which Tarquin's em- 
baſſadors were concerned. Having repaired to Rome under 
pretence of claiming the private property belonging to their ma- 
ſter who had been expelled from his kingdom, they tampered 
with the profligate young nobility, and engaged them in a black 
and infamous conſpiracy againſt the liberties of their country. 
Although ſuch conduct would have authoriſed the rulers of the 
Roman ſtate to treat them as enemies, the conſuls and ſenate ne- 
vertheleſs reſpected the law of nations in the perſons of thoſe 
embaſſadors *. I he offenders were ſent back to their employer, 
without having received any perſonal injury: but, from Livy's 
account of the tranſaction, it appears that the letters which they 
had from the conſpirators to Tarquin, were taken from them. 
This example leads us to the true rule of the law of nations, 
What may in the caſes now in queſtion. An embaſſador cannot be puniſhed, 
2 © becauſe he is independent: and for the reaſons we have alleged, 
cording to It is not proper to treat him as an enemy, till he himſelf pro- 
the exigen- ceeds to overt acts of violence: but we are juſtifiable in adopting 
_ the againſt him every meaſure which the circumſtances of the caſe 
5 may reaſonably require for the purpoſe of defeating his machi- 
nations, and averting the evil which he has plotted. If, in order 
to diſconcert and prevent a conſpiracy, it were neceſſary to arreſt 
or even put to death an embaſſador who animates and conducts 
it, I do not ſce why we ſhould for a moment heſitate to take 
either of thoſe ſteps, not only becauſe the ſafety of the ſtate is 
the ſupreme law, but alſo becauſe, independent of that maxim, 
the embaſſador's own deeds give us a perfect and particular right 
to proceed to ſuch extrenitics. A public miniſter, I grant, is 
independent; and his perſon is ſacred : but it is unqueſtionably 
lawful to repel his attacks, whether of a ſecret or of an open 
nature, and to defend ourſelves againſt him, whenever he acts 
either as an enemy or a traitor. And if we cannot accompliſh 
our own preſervation without harm thence reſulting to him, it 
is he himſelf who has laid us under a neceſſity of not ſparing him. 
On ſuch an occaſion, it may with great truth be aſſerted that the 
miniſter has by his own act excluded himſelf from the protec- 
tion of the law of nations. Suppoſe the Venetian ſenate, — 
though appriſed of the marquis of Bedamar's conſpiracy, and 


* Et quamquam viſi ſunt /{-gati commiſiſie ut hoſtium loco eſſent, jus tamen 
gentium valuit. Tit, Liv. lib. ii. cap. 4. | 
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impreſſed with a thorough conviction of that miniſter's being 
the prime mover and director of the whole buſineſs, — had never- 
theleſs been, in other particulars, deſtitute of ſufficient informa- 
tion to enable them to cruſh the deteſtable plot,— ſuppoſe they 
had been uncertain with reſpect to the number and rank of the 
conſpirators, the deſigns they had in agitation, and the particular 
quarter where the meditated miſchief was to burſt forth, he- 
ther an intention was entertained of exciting a revolt among the 
marine or the land forces, or effecting the clandeſtine capture of 
ſome important fortreſs, — would they, under fuch circumſtances, 
have been bound to ſuffer the embaſſador to depart unmoleſted, 
and thus afford him an opportunity of joining and heading his 
accomplices, and of bringing his deſigns to a ſucceſsful iſſue ?— 
No man will ſeriouſly anſwer in the athrmative :— the ſenate 
therefore would have had a right to arreſt the marquis and all his 
houſehold, and even to extort from them their deteſtable ſecret. 
But thoſe prudent republicans, ſecing the danger was removed 
and the conſpiracy totally ſuppreſſed, choſe to keep meaſures 
with Spain : wherefore they prohibited all accuſation of the Spa- 
niards as concerned in the plot, and contented theniſelves with 
ſimply requeſting the embaſſador to withdraw, in order to ſcreen 
himſelf from the rage of the populace. 

In this caſe the Fc rule is to be followed, which we have &$ rco. 
already laid down (Book III. S 136) in treating of what may F=bafſador 
lawfully be done to an my. Whenever an embaſſador acts as gn the 
an enemy, we are juſtifiable in adopting againſt him every mea- ſovereign's 
ſure that is neceſſary for the purpoſe of defeating his evil deſigns, life. 
and enſuring our own ſafety. It is on the ſame principle, and 
under the idea which repreſents the embaſſador as a public ene- 
my when he bchaves as ſuch, that we proceed to determine the 
treatment he ought to receive in caſe he purſues his criminal 
career to the laſt ſtage of enormity. If an embaſſador commit 
any of thoſe atrocious crimes which ſap the very foundations of 
the general ſafety of mankind,— if he attempt to aſſallinate or 
poilon the prince who has received him at his court, — he unquel- 
tionably deſerves to be puniſhed as a treacherous enemy guilty of 
poiſoning or aſſaſſination (See Book III. S 155). The embaſſa- 
dorial character, which he has io baſely proſtituted, cannot 
ſhield him from the ſword of juſtice. Is the law of nations to 
protect ſuch a criminal, when the perſonal ſecurity of all ſove- 
reigns, and the general ſafety of mankind, loudly demand that 
his crune ſhould be expiated by the ſacrifice of his forfeit life ? It 
is true indeed that zve — little room to apprehend that a public 
miniſter will proceed to ſuch dreadful enormities: for it is — 
rally men of honour who are inveſted with the character of em- 
baſſadors; and even if there ſhould, among the number, be ſome 
whole conſciences are callous to every ſcruple, the difficulties, 
nevertheleſs, and the magnitude of the danger, are ufficient to 


deter them from the attempt, Yet ſuch crimes aro not wholly 
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une xampled in hiſtory. Monſieur Barbeyrac * inſtances the aſſaſ- 
ſination of the lord of Sirmium by an embaſſador of Conſtan- 
tinus Diogenes, governor of the neighbouring province for Ba- 
ſilius II. emperor of Conſtantinople; and for his authority he 
quotes the hiſtorian Cedrenus. Ihe following fact is likewiſe to 
the purpoſe. In the year 1382, Charles III. king of Naples, 
having ſent to his competitor, Louis duke of Anjou, a knight 
named Matthew gauvage, in the character of a herald, to challenge 
liim to ſingle combat, — the herald was ſuſpeCted of carrying a 
demi-lance whoſe point was tinged with a poiſon of ſo ſubtle a 
nature, that whoever ſhould look ſtedfaſtly on it, or even ſuffer 
it to touch his clothes, would inſtantly drop down dead. The 
duke, being appriſed of the danger, refuſed to admit the herald 


into his preſence, and ordered him to be taken into cuſtody. 


The culprit was interrogated, and, upon his own confeſſion, 
ſuffered the puniſhment of decapitation. Charles complained of 
the execution of his herald, as an intraction of the laws and 
uſages of war: but Louis, in his reply, maintained that he had 
not violated thoſe laws in his treatment of Sauvage, who had 
been convicted by his own confeſſion 1. Had the crime im- 
puted to the herald been r ſubſtantiated, he was an aſſaſſin, 
whom no law could protect. But the very nature of the accuſa- 
tion ſufficiently proves that it was a falſe and groundleſs charge. 
The queſtion of which we have been treating has been debated 
in England and France, on two famwun3 occalions. In the for- 
mer of thoſe countries, the queſtion aroſe in the caſe of John 
Leſlie, biſhop of Roſs, embaſſador from Mary queen of Scots. 
That miniſter was continually intriguing againſt queen Elizabeth, 
plotting againſt the tranquillity of the ſtate, forming conſpiracies, 
and exciting the ſubjects to rebellion. Five of the moſt able 
civilians, being conſulted by the privy council, gave it as their 
opinion, that “an embaſſador raiſing a rebellion againſt the 
« prince at whoſe court he reſides, forteits the privileges annexed 
“ to his character, and is ſubject to the puniſhment of the law.” 
They ſhould rather have ſaid, that he may be treated as an ene- 
my. But the council contented themſelves with cauſing the 
biſhop to be arreſted, and after having detained him a pri- 
ſoner in the Tower for two years, ſet him at liberty when 
there was no longer any danger to be apprehended from his in- 
trigues, and obliged him to depart from the kingdom f. This 
inſtance may ſerve to confirm the principles which we have laid 
down; and the like may be ſaid of the following. Bruneau, 
ſecretary to the Spaniſh embaſſador in France, was detected in 
the very act of treating with Mairargues, in a time of profound 
peace, for the ſurrender of Marſeilles to the Spaniards. The 


uin his notes on Bynkerſhock's treatiſe on the Competent Judge of Embaſla- 
dors, ch. xxiv. { 5, note 2. a 
+ Hiſtory of the Kings of the Two Sicilies, by Monſieur D'ÞFgly. 
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ſecretary was thereupon committed to priſon, and was ſubjected 
to a judicial examination by the parliament beſore whom Mai- 
rargues was tried. That body, however, did not pronounce fen- 
tence of condemnation on Bruneau, but referred his caſe to the king, 
who reſtored him to his malter, on condition that the latter ſhould 
order him to depart immediately from the kingdom. The em- 
baſſador warmly complained of the impriſonment of his ſecre- 
tary: but Henry IV. very judiciouſly anſwered, that“ the law 
© of nations does not forbid utting a public miniſter under 
« an arreſt, in order to hinder kim from doing miſchief.” The 
king might have added, that a nation has even a right to adopt, 

againſt a public miniſter, every meaſure which may be 
for the purpoſe of warding off the miſchief he meditates again 
her, — of defeating his projects, and preventing their evil conſe- 
quences. It was on this principle that the parliament were au— 
thoriſed to interrogate Bruneau, for the purpoſe of diſcovering 
all the parties concerned in ſo dangerous a conſpiracy. The 
queſtion, whether foreign miniſters who violate the law of na- 
tions do thereby forfeit their privileges, was warmly debated at 
Paris: but, without waiting to have the point decided, the king 
reſtored Bruneau to his malter *. 


48r 


It is not lawful to maltreat an embaſſador by way of retalia- 9 102. 


tion : for the prince who uſes violence againſt a public miniſter, 
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is guilty of a crime; and we are not to take vengeance for his may be 
miſconduct, by copying his example. We never can, under made on 
pretence of retaliation, be authoriſed to commit actions which MY 


are in their own nature unjuſtihable : and ſuch undoubtedly 
would be any inſtance of ill-treatment inflicted on an unoffending 
miniſter as a puniſhment for his maſter's faults. If it be an in- 
diſpenſable duty to pay a general regard to this rule in caſes of 
retaliation, it is more particularly obligatory with regard to an 
embaſſador, on account of the reſpect due to his character. 
The Carthaginians having violated the law of nations in the 
perſons of the Roman embafſadors, the embaſſadors of that 
perſidious nation were brought to Scipio, who, being aſked 
how he would have them to be treated, replied, “ Not in 
the manner that the Carthaginians heve treated ours.” Ac- 


* See the diſcuſſion of the queſtion, ard the diſcourſe which Henry IV. held on 
this ſubjcR, to the Spaniſh embaſſador, in the Memoires de Nevers, vol. ii. p. $58; 
et ſeq. in Matthieu, vol. ii. book z, and other hiſtorians. _ 

Joteph Soß, king of Carezem, having impriſoned an embaſſador of Timur-Bec, 
Tiraur's ſecretary of ſtate wrote him a letter couched in ſtrong terms of expoſtula- 
tion on the ſubje of that inftact on of the law of nations, —info:ming him that 
« jt is a maxim with kings to conſider the perſon of an emballador as facred: fur 
« which reaſon he is always held exempt f om the puniſhment ct death or impriſon- 
« ment, if the ſoveteign to whom ke is {ent has even the lighteſt know edge 0 
« the law of natio s, or the embaſſador himſclf does but poſiels ſuſſicient prudence 
to refrain from the commiſſion of any heinous offence, and to behav with com- 
„ mon decency.” La Croix, Hiſt. of imur-Hec, book ii. chap. 26. The: ſame 
hiſtorian, in his account of Barcouc, ſultan of Egypt, who put Tin ur's embaſſadot 
rd death, ubſcrves,* that it was an infamous action that ty inſult an emhaſſa - 
dor, is a violation of the Jaw of nations, and à deed at whick nature herie!f 
« ſhudders,” 119. bock v. chap. 17. | 
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cordingly he diſmiſſed them in ſafety“: but at the ſame time 
he made preparations for chaſtiſing by force of arms the ſtate 
which had violated the law of nations . There cannot be a 
better pattern for ſovereigns to follow on ſuch an occaſion. If 
the injury for which we would make retaliation does not concern 
a public miniſter, there exiſts a till ſtronger certainty that we 
mult not retaliate on the embaſſador of the ſovereign againſt 
whom our complaint lies. "The ſafety of public minilters would 
be very precarious, if it were liable to be affected by every caſual 


difference that might ariſe. But there is one particular caſe in 


which it appears perfectly juſtifiable to arreſt an embaſſador, 
rovided no ill treatment be given to him in other reſpects. 
hen, for inſtance, a prince has, in open violation of the law 
of nations, cauſed our embaſſador to be arreſted, we may arreſt 
and detain his, as a pledge for the life and liberty of ours. But, 
ſhould this expedient prove unſucceſsful, it would become our 
duty to liberate the unoffending miniſter, and to ſeek redreſs by 
more efficacious meaſures. Charles the Fifth cauſed the French 
embaſſador, who had made him a declaration of war, to be 
put under an arreſt ; whereupon Francis the Firſt cauſed 
Granvelle, the emperor's embaſſador, to be arreſted in like 
manner. At length, however, it was agreed that both thoſe 
miniſters ſhould be conducted to the frontier, and releaſed at 
the ſame time 1. 
Me have derived the independence and inviolability of the 
embaſſadorial character from the natural and neceſſary principles 


concerning of the law of nations. Thefe prerogatives are farther con- 
the privi- firmed by the uniform practice and general conſent of mankind. 


leges of 
embaſſa- 
dors. 


We have ſeen above (F 84) that the Spaniards found the right 
of embaſſies eſtabliſhed and reſpected in Mexico. The ſame 
principle alſo prevails even among the ſavage tribes of North 
America: and if we thence turn our eye to the other extremity 
of the globe, we find that embaſſadors are highly reſpected in 
China. In India alſo the ſame rule is obſerved, thougl: with leſs 
ſcrupulous punctuality &: — the king of Ceylon, for inſtance, has 
ſometimes impriſoned the embaſſadors of the Dutch Ealt-India 
company. Being malter of the places which produce cinnamon, 

e knows that the Dutch, in conſideration of a profitable com- 
merce, wiil over-look many irregularities in his conduct: and, 
with the true diſpoſition of a barbarian, he takes an undue ad- 
vantage of that circumitance. The Koran enjoins the moſlems 
to reſpect public miniſters : and if the Turks have not in all in- 


* Appian, quoted by Grotins, lib. 1i, cap. 28, 9 7. — According to Diodurus 
viculus, Scipio ſaid to the Romans, „Do not imitate that conduct with which you 
++ reproach the Carthaginians.” Fx4 ia cx in Thi math 6 TH; Katy Wonug t* 
nakovei. Diod. Sic. Excerpt. Puirelc. p. 290. 

+ Livy, book xxx. chap. 25, & 7. That hiſtorian makes Scipi» ſay © Though the 
« Carthapinians have violated 1 faith cf the truce, and the law of nations, in 
* the perſon of our embaſſaders, I will do nothing agair ſt theirs that i» unworthy 
ot the maxitas of the Roman people, and of my own principles.” 

t Mezeray's Hitt. of France, vol. 11. p. 470 

$ General 11ill. of Voyages, rtic. China, and Indies. 
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ſtances uniformly obſerved that precept, their violations of it are 
rather imputable to the ferocity of particular princes than to the 
principles of the nation at large. The rights of embaſſadors 
were formerly very well known among the Arabs. A writer of 
that nation * relates the following incident. Khaled, an Ara- 
bian chief, having come, in the ** of embaſſador, to the 
army of the emperor Heraclius, uſed inſolent language to the 
general: whereupon the latter obſerved to him, that“ embaſſa- 
* dors were protected from all kind of violence by the law which 
* univerſally prevailed among nations: and it was probably that 
* conſideration which had emboldened the Arab to ſpeak to him in 
* ſo indecent a manner +.” It would be quite unneceſſary, in this 
place, to accumulate the various examples with which the hiſtory 
of the European nations preſents us: the enumeration would be 
endleſs ; and the eſtabliſhed cuſtoms of Europe on this ſubject 
are ſufficiently known. Saint Louis, when at Acra in Paleſtine, 
gave a remarkable inſtance of the proteCtion due to public mini- 
ſters: an embaſſador from the Old Man of the Mountain, or 
prince of the Aſſaſſins, ſpeaking inſolently to the French mo- 
narch, the grand maſters of the orders of the Temple and the 
Hoſpital informed that miniſter, that, “ were it not for the re- 
« ſpect paid to the character with which he was inveſted, they 
« would cauſe him to be thrown into the ſea d. The king how- 
ever diſmiſſed him without ſuffering the ſlighteſt injury to be done 
him. Nevertheleſs, as the prince of the Aſſaſſins was on his own 
part = of groſsly violating the moſt ſacred rights of nations, 
it would have been reaſonable to ſuppoſe that his embaſſador had 
no claim to protection, except indeed on this ſingle conſidera- 
tion, that, as the privilege of inviolability is founded on the ne- 
ceſſity of keeping open a ſafe channel of communication, through 
which ſovereigns may reciprocally make propoſals to each other, 
and carry on negotiations both in peace and in war, the protec- 
tion ſhould therefore extend even to the envoys of thoſe princes, 
who, guilty themſelves of violating the law of nations, would 
ctherwiſe have no title to our reſpect. 
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There are rights of another nature, which, though not neceſ- 5 $ 104. 
rec exer- 
ciſe of re- 


ſarily annexed to the character of a public miniſter, are never- 
theleſs allowed to him by eſtabliſned cuſtom in almoſt eve 

country. One of the principal of theſe is the free exerciſe 
of his religion. It is indeed highly proper that a miniſter, and 
eſpecially a reſident miniſter, ſhould enjoy the free exerciſe of his 
religion within his own houſe, for himſelf and his retinue. But 
it cannot be ſaid, that this right, like thoſe of independence and 
inviolability, is abſolutely neceſſary to the ſucceſs of his com- 
miſſion, particularly in the caſe of a non-reſident miniſter, the 
only one whom nations are bound to admit (d 66). The mi- 


* Alvakedi's Hiſtory of the Conqueſt of Syria. 
+ Ockley's Hiſtory of the Saracens, vol. i, 
$ Choily's Hiſtory of St. Louis. 
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niſter may, in this reſpect, do what he pleaſes in his own houſe, 
into which no body has a right to pry, or to enter. But if the 
ſovereign of the country where he reſides, ſhould, for ſubſtan- 
tial reaſons, refuſe him permiilion to practiſe his religion in auy 
manner which might render it an object of public notice, we 
mult not preſume to condemn the conduct of that ſovereign, 
much leſs to accuſe him of violating the law of nations. At 
preſent embaſſadors are not debarred the free exerciſe of their 
religion in any civiliſed country : for a privilege which is founded 
on reaſon, cannot be refuſed when it is attended with no ill con- 
ſequence. 

6 208. Among thoſe rights that are not neceſſary to the ſucceſs of 
Whether embaſhes, there are, on the other hand, ſome which are not 
3 founded on a general conſent of nations, but which are never- 
maker gt theleſs, by the cuſtom of ſeveral countries, annexed to the em-, 
from all baſſadorial character. Of this number is the exemption of 
*rapolts. things brought into or ſent out of the country by a forcigu un- 

nilter, from the cuſtomary duties on importation and exporta- 
tion. There is no neceſſity that he ſhould be favoured with any 
diſtinction in that reſpect, ſince his payment of thoſe dutics will 
not render him the leſs capable of diſcharging his ſunctions. If 
the ſovereign is pleaſed to exempt him from them, it is an in- 
ſtance of civility which the miniſter could not claim as matter of 
Tight, any more than that his baggage, or any cheſts or packages 
which he imports from abroad, ſhall not be ſearched at the cuſ- 
tom-houſe. Thomas Chaloner, the Engliſh embaſſador in Spain, 
ſent home a bitter complaint to queen Elizabeth his miſtreis, 
that the cuſtom-houſe officers had opened his trunks in order to 
ſearch them. But the queen returned him for anſwer, that it 
was * the duty of an embaſſador to wink at every thing which did 
& not directly offend the dignity of his ſovercign *.“ 

The independency of the embaſſador exempts him indeed from 
every perſonal impoſition, capitation, or other duty of that na- 
ture, and in general from every tax relating to the character of a 
ſubject of the ſtate. But as for duties laid on any kind ot goods 
or proviſions, the moſt abſolute independency does not exempt 
him from the payment of them: even ſovereigns themſelves are 
ſubject to them. In Holland, the following rule is obſerved :—- 
embaſſadors are cxempt from the taxes on conſumption, — doubt- 
leſs, becauſe ithole taxes are more directly of a perſonal nature: 
but they pay the duties on importation and exportation. 

However extenſive their ezemption may be, it ts maniſeſt that 
it ſolely relates to things intended for their own uſe. Should 
they abuſe and make a ſhameful traſhc of it by lending their name 
to metchants, the ſovereign has unqueſtionably a right to put a 
ſtop to the fraud, even by ſuppreſling the privilege. Joch ings 
have been known in ſeveral places; and the raid avarice of 
ſome miniſters, who made a trade of their exemption, has oblig- 


* Wicqueſurt's Embadl. book i. f 28. towards the end. 4 
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ed the ſovereign to deprive them of it. At preſent the foreign 
miniſters at Peterſburgh are ſubject to the duties on importation: 
but the empreſs has the generoſity to indemnify them for the loſs 
of a privilege which they had no right to c!aim, and which, from 
the frequency of its abuſe, ſhe had been obliged to aboliſh. LOS 
But here it is aſked, whether a nation may aboliſh what general ss. 
cuſtom has eſtabliſhed with reſpect to foreign miniſters ? Let us — 
then conſider what obligation cuſtom and received uſage can im- 2 
poſe on nations, not only in what concerns miniſters, but alſo in cuſtom. 
any other inſtance, in general. The uſages and cuſtoms of other 
nations are no farther obligatory on an independent ſtate, than as 
ſhe has expreſsly or tacitly given her conſent to them. But when 
once a cuſtom, indifferent in itſelf, has been generally eſtabliſhed 
and received, it carries the force of an obligation on the ſtates 
which have tacitly or expreſsly adopted it. Nevertheleſs, if, in 
proceſs of time, any nation perceives that ſuch cuſtom is attend- 
ed with inconveniences, ſhe is at liberty to declare that ſhe no 
longer chuſes to conform to it : and when once ſhe has made this 
explicit declaration, no cauſe of complaint lies againſt her for re- 
fuſing thenceforward to obſerve the cuſtom in queſtion. But 
ſuch a declaration ſhould be made beforehand, and at a time 
when it does not affect any particular nation: it is too late to 
make it when the caſe actually exiſts: for it is a maxim univer- 
ſally received, that a law mutt never be changed at the moment 
of the actual exiſtence of the particular caſe to which we would 
apply it. Thus, on the ſubject before us, a ſovereign who has 
3 notified his intentions, and received an embaſſadot 
only on that footing, is not obliged to allow lim che enjoyment 
of all the privileges, or to pay him all the honours, which cuſtom 
had before annexed to the embaſſadorial character, — provided 
that the privileges and honours which are with heid be not effen- 
tial to the nature of the embaſſy, and neceſſary to enſure its legi- 
timare ſucceſs. To refuſe privileges of ti, latter kind, would be 
the ſame thing in effect as refuſing the emhaſly itſelf, a conduct 
which a ſtate is not at liberty to purſue generally and on every oe- 
caſion (d 65), but in thoſe inſtances only where the refuſal is 
founded on ſome very ſubſtantial reaſon, To with- hold honours 
which are conſecrated hy cuſtom and become in a manner eſſen- 
tial, is an expreſſion of contempt, and an actual injury. 
Here it muſt be further obſerved, that, when a ſovereign intends 
to break through an eſtabliſhed cuſtom, the rule ſhould be general. 
To refuſe certain cuſtomary honours or privileges to the embaſ- 
ſador of one nation, and to continue the enjoyment of them to 
others, is an affront to that nation, a mark of contempt, or at 
leaſt of ill-will. | 
Sometimes princes ſend to each other ſecret miniſters, whoſe. 6 r--. 
character is not public. If a miniſter of this kind be inſulted by RR 
a perſon unacquainted with his character, ſuch inſult is no viola- Aer i; no 
tion of the law of nations: but the prince who receives this em- public, 
baſlador, and knows him to be a public miniſter, is bound by the 
1 ſame 
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ſame ties of duty towards him as towards a publicly acknowledg- 
ed embaſſador, and under equal obligation to protect him, and, as 
far as in his power, to enſure him the full enjoyment of that invio- 
lability and independence which the law of nations annexes to the 
embaſſadorial character. No excuſe, therefore, can be offered for 
the conduct of Francis Sforza, duke of Milan, in putting to death 
Maraviglia, ſecret miniſter of Francis the Firſt. Sforza had of- 
ten treated with that ſecret agent, and had acknowledged him as 
the French monarch's miniſter *. 

We cannot introduce in any more proper place an important 
queſtion of the law of nations, which is nearly allied to the right 
of embaſſies. It is aſked, what are the rights of a ſovereign who 
happens to be in a _ country, and how the maſter of the 
country is to treat him ? If that prince be come to negotiate, or to 
treat about ſome public attair, he 1s doubtleſs entitled in a more 
eminent degree to enjoy all the rights of embaſſadors. If he be 
come as a traveller, his dignity alone, and the regard due to the 
nation which he repreſents and governs, ſhelters him from all in- 
ſult, gives him a claim to reſpect and attention of every kind, and 
exempts him from all juriſdiction. On his making himſelf 
known, he cannot be treated as ſubject to the common laws; for 
it is not to be preſumed that he has conſented to ſuch a ſubjec- 
tion: and if a prince will not ſuffer him in his dominions on that 
footing, he ſhould give him notice of his intentions. But if the 
foreign prince forms any plot againſt the ſafety and welfare of 
the ſtate,—in a word, if he acts as an enemy, — he may very 
juſtly be treated as ſuch. In every other caſe he is entitled to 
full ſecurity, ſince even a private individual of a foreign nation 
has a right to expect it. | 

A ridiculous notion has poſſeſſed the minds even of perſons 
who deem themſelves ſuperior in underſtanding to the common 


"herd of mankind. They think that a ſovereign who enters a ſo- 


Tzign country without permiſſion, may be arreſted there f. But 
on what rezſon can ſuch an act of violence be grounded? The 
abſurdity of the doctrine carries its own refutation on the face of 
it. A foreign ſovereign, it is true, ought to give notice of his 
coming, if he wiſhes to receive ſuch treatment as he is entitled 
to expect. It would moreover be prudent in him to make ap- 
plication for paſſports, in order that deſigning malevolence may 
not have any pretext, any hope of finding ſpecious reaſons to pal- 


* See the Memoirs of Martin Du Bellay, book iv. and Father Panicl's Hiſtory 
of France, vol. v p. zoo, &c. 

+ It is ſurpriſing to ſee a grave hiſtorian give into this opiaian. See Gramond's 
Hiſt. Ga l. lib xu. The cardinal De Richelicu allo alleged this trifling reaſon, when 
he gave orders for arreſti- g Char es Lewis, the eleQor Palatine, who had attempred 
to paſs through France incognito : he ſaid, that Ny foreign prince was permitted 
« to paſs through the kingdom without a paſſport.” But he added better rezſous, 
drawn from the prince Falatine's deligns againit Briſſac and the other places left 
by Bernard duke of Saxe-Weymar, and to which France pretended to have a 
greater right than any other power, becauſe thoſe conqueſts had been made with 
the money furniſhed by that kingdom. Sec the Hiſtory of the Treaty of Weſtpha- 


lia, by Father Bougant, vol. ii. in 12mo. pag, 88. 
liate 
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liate an act of injuſtice and violence. I further allow, that.— as 
the preſence of a foreign ſovereign may on certain occaſions be 
productive of ſerious conſequences, —it the times are in any-wiſe 
critical, and the motives of his journey liable to ſuſpicion, he 
ought not to undertake it without the conſent and approbation of 
the prince whoſe territories he means to enter. When Peter the 
Great determined perſonally to viſit foreign countries in queſt of 
the arts and ſciences to enrich his empire, he travelled in the re- 
tinue of his own embaſſadors. 

A foreign prince unqueſtionably retains all his rights over his 
own ſtate and ſubjects, and may exerciſe them in every inſtance 
that does not affect the ſovereignty of the country in which he is 
a ſojourner. The king of France, therefore, appears to have 
been too punctilious in refuſing to permit the emperor Sigiſmund, 
when at Lyons, to confer the dignity of duke on the count of 
Savoy, who was a vaſſal of the empire (See Book II. $ 40). Leſs 
difficulty would have been made with any other prince: but the 
court was ſcrupulouſly careful to guard againſt 6 old claims of 
the emperors. On the other hand, it was with very good reaſon 
that the ſame court expreſſed conſiderable diſpleaſure at the con- 
duct of queen Chriſtina, who, whilſt reſiding in France, cauſed 
one of her domeſtics to be executed in her own houſe : for an 
execution of that kind is an act of territorial juriſdiction : and 
beſides, Chriſtina had abdicated the crown. Her reſervations, 
her birth, her dignity, might indeed entitle her to great honours, 
or, at molt, to an entire independence, — but not to all the rights 
of an actual ſovereign. Ihe famous inſtance of Mary queen of 
Scots, ſo often quoted in queſtions on this ſubject, is not a very 
appoſite example: for that princeſs was no longer in poſſeſſion of 
the crown at the time when ſhe came to England, and was ar- 
reſted, tried, and condemned to death. 

The deputies ſent to the aflembly of the ſtates of a kingdom or $ rog. 
a repubiic, are not public minilters like thoſe of whom we have PIES te 
ſpoken above, as they are not ſent to foreign powers: but they 2 
are public perſons, and in that character are poſſeſſed of privileges 
which it is our duty to eſtabliſh before we take leave of this ſub- 
ject. The ſtates which have a right to meet by deputies for the 
purpoſe of deliberating on public affairs, are, from that very cir- 
cumſtance, entitled to demand perfect ſecurity for their repre- 
ſentatives, together with every exemption and immunity that is 
neceſſary to the free diſcharge of their functions. If the perſons 
of the deputies be not inviolable, their conſtituents cannot be aſ- 
ſured of their fidelity in aflerting the rights of the nation, and 
courageoully defending the public intereſts, And how could thoſe 
repreſentatives duly acquit themſelves of their functions, if people 
were allowed to moleſt them by arreſts, either for debt or for or- 
dinary offences? Between the nation and the ſovereign, in this caſe, 
the ſame reaſons hold good, on which, between ſtate and ſtate, the 
immunities of embaſſadors are founded. We may therefore ſafely 
venture to aſſert that the rights of the nation, and the public faith, 
ſecure thoſe deputies from violence of every kind, and even from 
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any judicial proſecution, during the term of their miniſtry. Such 
indeed is the rule obſerved in all countries, and particularly at the 
diets of the empire, the parliaments of England, and the cortes 
of Spain. Henry the Third of France cauſed the duke and the 
cardinal de Guiſe to be killed at the meeting of the ſtates at Blois. 
Unqueſtionably the ſecurity of the aſſembly was violated by that 
action: but thoſe two princes were ſactious rebels, whoſe auda- 
cious views aimed at nothing leſs than depriving their ſovereign of 
his crown. And if it was equally certain that Henry was no 
longer poſſeſſed of ſufficient power to bring them to a formal trial, 
and punith them according to the laws, the neceſſity of juſtifiable 
ſelf-defence gave the king a right to adopt the mode which he 
purſued, and furniſhes a ſufficient apology for his conduct. It is 
the misfortune of weak and unſkilful princes, that they ſuffer 
themſclves to be reduced to extremities, from which they can- 
not extricate themſelves without a violation of every eſtabliſhed 
rule. It is ſaid that Pope Sixtus the Fifth, on hearing of the ca- 
taſtrophe of the duke de Guiſe, commended that reſolute act, as 
a neceſſary ſtroke of policy: but when he was told that the car- 
dinal had likewiſe been killed, he burſt into a violent paroxyſm 
of rage *. This, indeed, was carrying his haughty pretenſions 
to an exceſſive height. The pontiff readily allowed that urgent 
necellity had authoriſed Henry to violate the ſecurity of the 
ſtates, and to break through all the forms of juſtice : and could 
he pretend that this prince, rather than be deficient in reſpeCt for 
the Roman purple, thould riſk both his crown and his life? 


CHAP. VIII. 
Of the Judge of Embaſſadors in Civil Caſes. 


$ no. OME authors will have an embaſſador to be ſubject, in civil 

6 — caſes, to the juriſdiction of the country where he reſides,.— 
anacor . . . — . 

is except at leaſt in ſuch caſes as have ariſen during the time of his em- 

from the baſſy; and, in ſupport of their opinion, they allege that this 

3 ſubjection is by no means derogatory to the embaſſadorial cha- 

the country Tacter : “ for,” ſay they, “ however ſacred a perſon may be, 

where he * his inviolability is not affected by ſuing him in a civil action.“ 

relices. But it is not on account of the ſacredueſs of their perſon that 

embaſſadors cannot be ſued : it is becauſe they are independent 

of the juriſdiction of the country to which they are ſent ; and the 

ſubſtantial reaſons on which that independency is grounded, may 

be ſeen in a preceding part of this work (4 92). Let us here 

add that it is in every relpect highly proper, and even neceſſary, 

that an embaſſacor ſhould be exempt from judicial proſecution 

even in civil cauſes, in order that he may be free from moleſta- 

ion in thy exerciſe of his functions. For a ſimilar reaſon, it was 


not allowed among the Romans to ſummon a prieſt whilſt he 


* Sce the French hilorians. 
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was employed in- his facred offices*: but at other times he was 
open to the law. The reaſon which we have here alleged for the 
exemption, is alſo aſſigned in the Roman law: © Jdeo enim non 
© datur aftio (adverſus legatum) ne ab officio ſuſcepto legationis 
* avocetur +, ne impediatur legatio f. But there was an excep- 
tion as to thoſe tranſactions which had taken place during the 
embaſſy. This was reaſonable with regard to thoſe legati or mi- 
niſters of whom the Roman law here ſpeaks, who, being ſent on- 
ly by nations ſubjeCt to the empire, could not lay claim to the in- 
—— enjoyed by a foreign miniſter. As they were ſub- 
jects of the ſtate, the legiſlature was at liberty to eſtabliſh what- 
ever regulations it thought moſt proper reſpecting them: but a 
ſovereign has not the like power of obliging the miniſter of an- 
other — n to ſubmir to his juriſdiction: and even if ſuch 
power was veſted in him by convention or otherwiſe, the exerciſe 
of it would be highly improper : becauſe, under that pretext, the 
embaffador might be often moleſted in his miniſtry, and the ſtate 
involved in very diſagreeable quarrels, for the trifling concerns of 
ſome private individuals, who might and ought to have taken bet- 
ter precautions for their own ſecurity. It is, therefore, only in 
conformity to the mutual duties which ſtates owe to each other, 
and in accord with the grand principles of the law of nations, 
that an embaſſador or public miniſter is at preſent, by the univer- 
ſal cuſtom and conſent of nations, independent of all juriſdiction 
in the country where he reſides, either in civil or criminal caſes. 
know there have occurred ſome inſtances to the contrary : but 
a few facts do not eſtabliſh a cuſtom : on the contrary, thoſe to 
which I allude, only contribute, by the cenſure paſſed on them, 
to prove the cuſtom fuch as I have aſſerted it to be. In the year 
1668, the Portugueſe reſident at the Hague was, by an order of 
the court of juſtice, arreſted and impriſoned for debt. But an il- 
luſtrious member of that ſame court very juſtly thinks that the 

rocedure was unjuſtifiable, and contrary to the law of nations. 
Fn the year 1657, a reſident of the elector of Brandenburg was 
alſo arreſted for debt in England. But he was ſet at liberty, as 
having been illegally arreſted ; and even the creditors and officers 
of juſtice who had offered him that inſult were puniſhed ||. 


But if an embaſſador chooſes to renounce a part of his inde- . 
pendency, and to ſubject himſelf in civil affairs to the juriſdiction How he 


of the country, he is undoubtedly at liberty to do fo, provided it 


be done with his maſter's conſent. Without ſuch conſent, the jed hunlelf 


embaſſador has no right to renounce privileges in which the dig- co ir. 


Nec pontificem (ir? jus vocari oportet) dum facra facit. Digeſt. lib. ii. tit. 4, 
De in Jus vocando, ley. 2. 

+ Digeſt, lib. v. tit. 1, De Judiciis, &c. leg. 24, F 2+ 

7 hid. leg. xxvi. 8 

M de Bynkerſhoek's Competent Judge of Embaſſadors, chap. xiii. G1. 

| Ibid.—It is not long ſince the world witneſſed the circumſtanc : of a foreign 
miniſter in France being purſued by his creditors, and refuſed a paſſport by the 
French court. See Jourual Politique de Bouillon, Feb. 2, 1771, page 54, and 


an. 15, p- 57. 
- 5 nity 
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nity and ſervice of his ſovereign are concerned, - which are 
founded on the maiter's rights, and inſtituted for his advantage, 
not for that of the miniſter. It is true, indeed, that the embaſſa- 
dor, without waiting for his ſovereign's permiſſion, acknowledges 
the juriidiction of the country when he commences a ſuit as 
plaintiff in a court of juſtice. But the conſequence, in that caſe, 
is inevitable; and betides, in a civil cauſe, on a point of private 
intereſt, no inconvenience attends it; fince the embaſſador has it 
at all times in his power to avoid commencing a ſuit, or may, if 
ſuch a ſtep be necetlary, intruit the proſecution of his cauſe to an 
attorney or lawyer. | 

Let us here add, by the way, that an embaſſador ought never 
to inſtirute a proſecution on a criminal charge. If he has been 
inſulted, he ſhould make his complaint to the ſovereign ; and the 
delinquent is to be proſecuted by the public. 

It may happen that the miniſter of a foreign power is at the 
ſame time a ſubject of the ſtate where he is employed; and in 
this caſe, as a ſubject, he is unqueſtionably under the juriſdiction 
of the country in every thing which does not directly relate to his 


v here he is miniſtry. But the queſtion is, to determine in what caſes thoſe 


empl yed, 


two characters, of ſubject and foreign miniſter, are united in the 
ſame perſon. To produce ſuch union, it is not ſufficient that 
the miniſter was born a ſubject of the ſtate to which he is ſent; 
for, unleſs the laws expreſsly prohibit every citizen to leave his 
country, he may legally have renounced his country, and placed 
himſelf in ſubjection to a new maſter. He may likewiſe, with- 
out renouncing his country for ever, become independent of it 
during the whole time that he ſpends in the ſervice of a foreign 
prince; and the preſumption is certainly in favour of ſuch inde- 
pendency : for the ſtate and functions of a public miniſter natu- 
rally require that he ſhould depend only on his maſter (& 92), on 
the prince who has intruſted him with the management of his 
affairs. Whencver, therefore, there does not exiſt any circum- 
itance which furnithes a proof or indication to the contrary, a fo- 
reign miniſter, though antecedently a ſubject of the ſtate, is re- 

uted to be abſolutely independent of it during the whole time of 
bis commiſhon, If his former ſovereign does not chooſe to al- 
low him ſuch independency in his dominions, he may refuſe to 
admit him in the character of a foreign miniſter, as is the prac- 
tice in France, where, according to monſieur De Callieres, “ the 
« king no longer receives any of his own ſubjects as miniſters of 
foreign princes *,” 

But a ſubject of the ſtate may ſtill continue its ſubject, not- 
withitanding his acceptance of a commiſſion from a foreign prince. 
His ſubjection is expreſsly eſtabliſhed when the ſovereign acknow- 
ledges him as miniſter only with a reſerve that he ſhall remain a 
ſubject of the ſtate. The ſtates-general of the United Provinces, 
in a decree of the 19th of June 1681, declare, © 'That no ſubject 


* Manner of negotiating with Sovereigns, chap. vi. 
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&« of the ſtate ſhall be received as embaſſador or miniſter of an- 
« other power, but on condition that he ſhall not diveſt himſelf 
* of his character of ſubject, even with regard to juriſdiction 
© both in civil and criminal affairs, — and that whoever, in mak- 
« ing himſelf known as embaſſador or miniſter, has not mention- 
« ed his quality of ſubject of the ſtate, ſhall not enjoy thoſe rights 


« or privileges which peculiarly belong to the miniſters of foreign 


« powers “.“ 

Such a miniſter may likewiſe retain his former ſubjection ta- 
citly; and then, by a natural conſequence drawn from his actions, 
ſtate, and whole behaviour, it is known that he continues a ſub- 
ject. Thus, independent of the declaration abovementioned, 
thoſe Dutch merchants who obtain the title of reſidents of certain 
foreign princes, and nevertheleſs continue to carry on their com- 
merce, thereby ſufficiently denote that they remain ſubjects. 
Whatever inconveniences may attend the ſubjection of a miniſter 
to the ſovereign with whom he reſides, if the foreign prince 
chooſes to acquieſce in ſuch a ſtate of things, and is content to 
have a miniſter on that footing, it is his own concern ; and thould 
his miniſter on any ignominious occaſion be treated as a ſubject, 
he has no cauſe 1 complaint. : 

It may likewiſe happen that a foreign miniſter ſhall become a 
ſubject of the ſovereign to whom he is Ent, by accepting of a poſt 
under him: and in this caſe he cannot lay claim to independence 
except in ſuch things alone as directly relate to his miniſtry. The 

rince by whom he is delegated, in allowing of this voluntary 
fabjection, agrees to riſk the inconveniences that attend it. Thus, 
in the laſt century, the baron De Charnace and the count D'Ef- 
trades were embaſſadors from France to the ſtates- general, and 
at the ſame times officers in their high mightineſſes' army. 

The independency of a public miniſter is the true reaſon of his 
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Fr:. 


exemption from the juriſdiction of the country in which he re- Imunity 


tides. No legal proceſs can be directly iſſued againſt him, be- 


the mi- 


niſter ex- 


cauſe he is not ſubject to the authority of the prince or the magi- tends to his 
ſtrates. But it is aſked whether that exemption of his perſon ex- Property. 


tends indiſeriminately to all his property? In order to ſolve this 
queſtion, we mult conſider by what circumſtances property may 
he ſubjeCted to, and by what others it may be exempted from, 
the juriſdiction of a country. In general, whatever lies within 
the extent of a country, is ſubject to the authority and juriſdiction 
of the ſovereign (Book I. & 205, and Book II. I 83, 84). If 
any diſpute ariſes concerning etfects or goods within or paſſing 
through the country, it is to be decided by the judge of the place, 
In virtue of this dependence, the mode of ſtoppage or ſeizure has 
been eſtabliſhed in many countries, for the purpoſe of compelling 
2a ſoreigner to repair to the ſpat where the ſeizure has been made, 
and there to anſwer queſtions that are to be put to him, though 
not directly relating to the effects ſeized. But a foreigu miniſter, 


* Byukerſhock, ubi ſupra, chap. xi. 3 
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a3 we have already ſhewn, is independent of the juriſdiction of the 
country: and his perſonal independence in civil caſes would be of 
little avail, unleſs it extended to every thing which he ſinds neceſſary 
in order to enable him to live with dignity, and quietly to attend 
to the diſcharge of his functions. Beſides, whatever he has brought 
with him or purchaſed for his own uſe as miniſter, is ſo con- 
neQed with his perſon as to partake of the ſame fate with it. 
Since the miniſter entered the territory on the footing of inde- 
pendence, he could not have it in contemplation to ſubject his 
retinne, his baggage, or his neceſſaries, to the juriſdiction of the 
country. Every thing, therefore, which directly belongs to his 
perſon in the character of a public miniſter, - every thing which 
15 intended for his uſe, or which ſerves for his own maintenance 
and that of his houſchold, —every thing of that kind, I ſay, par- 
takes of the miniſter's independency, and is abſolutely exempt 
from all juriſdiction in the country. Thoſe things, together with 
the perſon to whom they belong, are conſidered as being out of 
the country. 
$ 114. But this exemption cannot extend to ſuch property as evidently 
The e belongs to the embaſſador under any other relation than that of 
eo pex. miniſter. What has no aſſinity with his functions and character, 
tend to e- cannot partake of the privileges which are ſolely derived from his 
fects be- functions and character. Should a miniſter, therefore, (as it has 


ionging t . 
ay trade Often been the caſe) embark in any branch of commerce, all the 


1e mini- effects, goods, money, and debts, active and paſſive, which are 


ſter may connected with his mercantile concerns,—and likewiſe all con- 
carry on; | 


tefts and law-ſuits to which they may give riſe,—fall under the 
juriſdiction of the country. And — in conſequence of the 
miniſter's independency, no legal _ s can, in thoſe law- ſuits, 
be directly iſſued againſt his perſon, he is nevertheleſs, by the 
ſeizure of the eſfects belonging to his commerce, indirectly com- 
pelled to plead in his own defence. The abufes which would 
ariſe from a contrary practice, are evident. What could be ex- 
pected from a merchant veſted with a privilege to commit every 
kind of injuſtice in a foreign country? There exiſts not a ſha- 
dow of reaſon for extending the miniſterial immunity to things of 
that nature. If the ſovereign who ſends a miniſter is apprehen- 
five of any inconvenience from the indirect dependency in which 
his ſervant thus becomes involved, he has only to lay on him his 
injunctions againſt engaging in commerce,—an occupation, in. 
deed, which ill accords with the dignity of the miniſterial cha- 
racer. 

To what we have ſaid, led us add two illuſtrations : 1. In doubt- 
ful caſes, the reſpect due to the miniſterial character requires that 
things ſhould always be explained to the advantage of that cha- 
rater. I mean that when there is room for doubt whether a 
thing be really intended for the uſe of the miniſter and his houſe- 
hold, or whether it belongs to his commerce, the deciſion muſt be 
given in favour of the miniſter; otherwiſe tnere would be a 
riſk of violating his privileges. 2. When I ſay that we — 
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ſeize ſuch of the miniſter's effects as have no relation to his pub- 
lic character, particularly thoſe that belong to his commercial 
concerns, this is to be underſtood only on the ſuppoſition that the 
ſeizure be not made for any cauſe ariſing from his tranſactions 
in quality of miniſter, as for inſtance, articles ſupplied for the 
uſe of his family, houſe-rent, &c. becauſe any claims which may 
lie againſt him in that relation, cannot be decided in the coun- 
try, and conſequently cannot be ſubjected to its juriſdiction by 
the indirect mode of ſeizure. 
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All landed eſtates, all immovable property, by whomſoever & nts. 


oſſeſſed, are ſubject to the juriſdiction of the country (Book I. 
6 205, and Book II. SS 83, 84). Are they to be exempted from 


nor to im- 
movabl- 
property 


it on the ſingle ground that their owner has been appointed em- which ke 
baſſador by a foreign power? There can exiſt no reaſon for the Poſes ir 


the embaſſador poſſeſſes that property; nor is it attached to his 
perſon, ſo as, like himſelf, to be reputed out of the territory. If 
the foreign prince apprehends any ill conſequences from that 
ate of dependency in which his miniſter may ſtand on account 
of ſome of his poſſeſſions, he may make choice of another perſon 
to fill the office. Let us conclude, therefore, that immovabie 
property poſſeſſed by a foreign miniſter does not change its na- 
ture in conſequence of the character conferred on the owner, 
but continues ſubject to the juriſdiction of the ſtate in which it 
lies. All conteſts and law-ſuits concerning that property are to 
be carried before the tribunals of the country; and thoſe ſame 
tribunals may decree its ſeizure in order to ſatisfy any legal claim. 
It is, however, eaſily conceived, that, if the embaſſador lives in a 
houſe of his own, that houſe is excepted from the rule, as actually 
{ rving for his immediate uſe z — it is excepted, I mean, in what- 
ever may affect the preſent uſe which the embaſſador makes of it. 
It may be ſeen, in monſieur de Bynkerſhoek's treatiſe *, that 
cuftom coincides with the principles laid down in this and the 
preceding ſections. In ſuing an embaſſador in either of the two 
cafes juit mentioned, — that is to ſay, on the ſubject of any im- 
movable property lying in the countty, or of movable effects 
which have no connection with the embaſly, — the embaſſador is 
to be ſuramoned in the {ame manner as an abſent perion, fince 
he is repute to be out of the country, and his indepeadcrcy does 
not permit any immediate addreis to his perſon in an autliorita- 
tive manner, ſuch as ſending an officer of a court of juſtice to him. 
By what mode, then, may ſatisfaction be obtained of an em- 
baſſador who refuſes to do juſtice to thoſe who have dealings 
with him? It is aſſerted by many that he muſt be ſued before 


impropriety. If the neceſſity and importance of his functions 
ſet him above all proſecution in the foreign country where he 
relides, ſhall any man be allowed to moleſt him in the perform- 
ane of his miniſterial duties by ſummoning him to appear be- 


on the Campetent Judge of Erabafiagory, chap, Xvi. $ 6. wy 
| ore 


exemption in ſuch caſe, It is not in his public character that 1 


56116. 


low juſ- 
tice may 
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the tribunal to whoſe jurſſdiction he was ſubject antecedently to againſt an 
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fore the tribunals of his own country? The intereſt of the 
public ſervice forbids ſuch a procedure. It is abſolutely neceſſary 
that the miniſter ſhould ſolely depend on his ſovereign, to whom 
he belongs in a peculiar manner. He is an inſtrument in the 
hand of the conductor of the nation; and no circumſtance what- 
ever ought to be permitted to divert or obſtruct his ſervices. 
Neither would it be juſt that the abſence of a perſon who is in- 
truſted with the intereſts of the fovereign and the nation, ſhould 
prove detrimental to him in his private concerns. In all coun- 
tries, thofe who are abſent on the ſervice of the ſtate enjoy pri- 
viieges which ſecure them from the inconveniences attendant on 
the ſtate of abſentees. But theſe privileges of the miniſters of 
the ſtate ſhould, as far as poſſible, be ſo modelled and tem- 
pered, as not to be unreaſonably burthenſome or injurious to 
private perſons who have dealings with them. How then are 
thoſe different intereſts — the ſervice of the ſtate and the admi- 
niſtration of juſtice — to be reconciled ? All private perſons, 
whether citizens or foreigners, who have any demands againſt 
a miniſter — if they cannot obtain ſatisfaction from himſelf — 
ſhould apply to his maſter, who is obliged to do them juſtice in 
ſuch manner as may be moſt conſiſtent with the public ſervice. 
It reſts with the prince to determine whether it be moſt proper 
to recall his miniſter, to appoint a tribunal before which he may 
be ſued, or to oider an adjournment of the cauſe, &c. In a word, 
the good of the ſtate does not allow that any perſon whatever 
ſhould have it in his power to diſturb the miniſter in his func— 
tions, or to divert Eis attention from them, without the ſove- 
reiyn's permiſſion; and the ſovereign, whoſe duty it is to diſtri- 
bute impartial and univerſal juſtice, ought not to countenance 
his miniſter ia refuſing it, or wearying out his adverſaries by un- 
juſt delays. | 


CHAP. E. 
Of the Embaſſador's Houſe and Demeſtics. 


HE independency of the embaſſador would be very imper- 
4 feQ, and his ſecurity very precarious, if the houſe in which 
he lives were not to enjoy a perfect immunity, and to be inac- 
ceſhible to the ordinary officers of juſtice. The embaſſador 
might be moleſted under a thouſand pretexts ; his ſecrets might 
be diſcovered by ſearching his papers, and his perſon expoſed to 
inſults. Thus all the reaſons which eſtabliſh his independence 
and inviolability, concur likewiſe in ſecuring the freedom of his 
houſe. In all civiiiſed nations, this right is acknowledged as an- 
nexed to the embaſſadorial character: and an embaſſador's 
houſe, at leaſt in all the ordinary affairs of liſe, is, equally with 
tis perſon, conſidered as being out of the country. Of this, a 
remarkable inſtance occurred, not many years ago, at Peterſburg, 
On the third of April, 1752, thirty foldiers, with an ous at 
| their 
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their head, entered the houſe of baron Greiffenheim the Swediſh 
miniſter, and carried off two of his domeſtics, whom they con- 
ducted to priſon, under a pretence that thoſe two men had clan- 
deſtinely ſold liquors which the imperial farm alone has the pri- 
vilege of ſelling. The court, incenſed at ſuch a proceeding, 
cauſed the authors of this act of violence to be immediately 
taken into cuſtody, and the empreſs ordered ſatisfaction to be 
made to the offended minilter ; ſhe likewiſe tent to him and to 
all the other foreign miniſters, a declaration, in which ſhe ex- 
preſſed her concern and reſentment at what had happened, and 
communicated the orders which ſhe had given to the ſenate to 
inſtitute a proſecution againſt the commiſſioner of the office 
eſtabliſhed for the prevention of the clandeſtine tale of liquors, — 
he being the chief delinquent. 

he houſe of an embaſſador ought to be fafe from all outrage, 
being under the particular protection of the law of nations, and 
that ot the country: to inſult it, is a crime both againſt the ſtate 
and againtt ail other nations. 

Bur the immunity and freedom of the embaſfador's houſe is 5.11“. 
eſtabliſned only in favour of the miniſter and his houſehold as nn 
is evident from tke very reaſons upon which it is grounded. 
Can he take advantage of the privilege, in order to convert his 
houſe into an aſylum, to afford ſhelter and protection to the 
enzmics of the prince, and to maletactors of every kind, and thus 
fereen them from the puniſhments which they have deſerved ? 
duch proceedings would be contrary to all the duties of an embaſ- 
ſador, to the ſpirit by which he ought to be animated, and to the 
tawfaul purpoſes for which he has been admitted into the country. 

This is what nobody will preſume to deny. But I proceed 
farther, and lay it down as a certain truth, that a ſovereign is 
not obliged to tolcrate an abuſe to pernicious to his {late, and 
o detrimental to ſociety. I grant, indeed, that when there is 
queſtion only of certain ordinary tranfgrethons, and theſe com- 
mitte by perſons who often prove to be rather unfortunate than 
criminal, or whoſe puniſhment is of no great importance to the 
eace of ſociety, the houſe of an embattador may well ſerve as an 
alylum tor ſuch offenders; and it is better that the ſovereign 
ſhould ſuifer them to eſcape, than expoſe the embaſſador to fre- 
quent moleſtation under pretence of a fearch after them, and 
thus involve the ſtate in any diltculties winch might ariſe from 
ſuch proceedings. And as the houſe of an embatſador is inde- 
pendent of the ordinary juriſdiction, no magiſtrate, juſtice of the 
peace, or other ſubordinate ollicer, is in any cale entitled to en- 
ter it by his own authority, or to ſend any of his people to enter 
it, unleſs on occaſions of urgent neceſſity, when the public wel- 
fare is threatened with imminent danger which admits of no 
delay. Whatever concerus a point of ſuch weight and delicacy, n 
—whatever affects the rights and the dignity of a foreign power, ' 
- - whatever may embroil the {tate with that power, — is to be laid 
immediately before the ſovereign, and to be determined either by 
bimfelſ in perſon, or, under his direction, by the privy —_ 
1 us, 
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Thus, it belongs to the ſovereign to decide, on occaſion, how far 
the right of alylum, which an embaſſador claims as belonging 
to his houſe, is to be reſpected : and if the queſtion relates to an 
offender whole arreſt or puniſhment is of great importance to 
the ſtate, the prince is not to be with-held by the conſideration 
of a privilege which was never granted for the detriment and ruin 
of ſtates. In the year 1726, the famous duke de Ripperda having 
ſheltered himſelf in the houſe of lord Harrington, embaſſador from 
England, the council of Caſtille decided “ that he might be taken 
« out of it, even by force; ſince, otherwiſe, thoſe regulations 
« which had been made for the purpoſe of maintaining a more 
regular and intimate correſpondence between ſovereigns, would 
on the contrary operate to the ſubverſion and utter ruin of 
* their authority; — and that, if perſons who had been intruſted 
© with the finances, the power, and the ſecrets of the ſtate, 
« were, when guilty of violating the duties of their office, al- 
<& lowed to take ſhelter under a privilege which had been granted 
to the houſes of embaſſadors in favour only of ordinary of- 
« fenders, —ſuch an extenſion of the right of aſylum would be 
e productive of conſequences the moſt pernicious and detri- 
mental to all the powers on earth, who, if the practice once 
became eſtabliſhed, would be reduced to the neceſſity, not only 
* of enduring the preſence of every man who was plotting their 
deſtruction, but even of ſeeing him ſupported in their own 
court *.” — Nothing could be ſaid on this head with greater 
truth and judgment. | 

The abuſe of the privilege has no-where been carried to a great- 
er extent than at Rome, where the embaſſadors of crowned heads 
claim it for the whole ward in which their houſe is ſituated. 
The popes, once ſo formidable to ſovereigns, have for above two 
centuries been in their turn under a neceſſity of obſerving the 
molt delicate and cautious circumſpection in their conduct to- 
wards them. It is in vain that they have endeavoured to ſup- 
preſs, or at leaſt to reduce within proper bounds, an abuſive 
privilege, for which, preſcription, however great its antiquity, 
oupht not to be allowed as a ſufficient plea in oppoſition to juſtice 
and reaſon, 

An embaſſador's carriages and equipages are equally privileged 
with his houſe, and for the ſame reaſons: to infult them, is an at- 
tack on the embaſſador himſelf, and on the ſovereign whom he re- 
prefents. They are independent of all ſubordinate authority — of 
guards, cuſtom-houſe othcers, magiſtrates and their agents, — 
and muſt not be ſtopped or ſearched without a ſuperior order. 
But in this inſtance, 2s in that of the embaſſador's houſe, the 
abuſe is not to be confounded with the right. It would be ab- 
ſurd that a foreign minitter ſhould have the power of conveying 
off in his coach a criminal of conſequence, — a man, in the ſei- 
zure of whoſe perſon the ſtate were highly intereſted ; and that 
he ſhould do this under the very eyes of the ſovereign, who thus 


would ſce himſelf defied in his own kingdom and court. Where 
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is the ſovereign who would ſuffer this? The marquis De Fon- 
tenay, the French embaſſador at Rome, ſheltered the Neapolitan 
exiles and rebels, and at laſt undertook to convey them out of 
Rome in his own carriages: but the carriages were ſtopped at 
the city gates by ſome Corſicans of the pope's guard, and the 
Neapolitans committed to priſon. The embaſſador warmly com- 
plained of the procedure: but the pope anſwered © that his 
c 


motive had only been that of arreſting men whom the embaſ- 


ſador had aſſiſted in eſcaping from confinement; and that, ſince 
© the embaſſador took the liberty of harbouring villains, and afford- 
« ing protection to every criminal in the papal territory, at leaſt 
& he, who was ſovereign of the ſtate, ought to be allowed to have 
them retaken wherever they could he found; as the rights and 
« privileges of embafſadors were not to be carried to ſuch lengths.“ 
The embaſſador replied, ** that it would not appear, on exami- 
« nation, that he had ted an aſylum to any ſubjects of the 
« pope, but ſolely to ſome Neapolitans, whom he might very 
<« lawfully ſhelter from the perſecutions of the Spaniards *.“ By 
this anſwer, the miniſter tacitly conceded that he would not have 
been authoriſed to complain of the ſtoppage of his carriages, if 
he had employed them for the 7 of favouring the eſcape of 
any of the pope's ſubjects, and aiding criminals to elude the pur- 
ſuit of juſtice. 

The perſons in an embaſſador's retinue partake of his inviola- 
bility z his independency extends to every individual of his houſe- 
hold: ſo intimate a connection exiſts between him and all thoſe 
perſons, that they ſhare the ſame fate with him ; they immedi- 
ately depend on him alone, and are exempt from the juriſdiction 
of the country, into which they would not have come without 
ſuch reſervation in their favour. The embaſſador is bound to 
protect them; and no inſult can be offered to them, which is 
not at the ſame time an inſult to himſelf. If the domeſtics and 
houſehold of a foreign miniſter were not ſolely dependent on him, 
it is evident at firſt ſight, how eaſily he might be haraſſed, moleſt- 
ed, and diſturbed in So exerciſe of his functions. Theſe maxims 
are at preſent every-where adopted and confirmed by cuſtom. 

The embaſſador's wiſe is intiwately united with him, and 
more particularly belongs to him than any other perſon of his 
houſehold. Accordingly ſhe participates in his independence 
and inviolability: ſhe even receives diſtinguiſhed honours, which, 
in a certain degree, cannot be refuſed to her without affronting 
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the embaſſador; and for which there exiſts, in the generality ot. 


courts, an eſtabliſhed ceremonial. The reſpe& due to the em- 
baſſador extends likewiſe to his children, who alſo partake of his 
immunities. 

The embaſſador's ſecretary is one of his domeſtics: but the ſe- 
cretary of the embaſſy holds his commiſſion from the ſovereign 
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of the ſe - 


cretary of 


himſelf; which makes him a kind of public miniſter, enjoying the en- 


in his own right the protection of the law of nations, and the 


* Wicquefort's Embaſſad. book i. f 28, towards the end. 
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immunities annexed to his office, independently of the embaſſa- 
dor, to whole orders he is indeed but imperfectly ſubjected.— 
10 metimes not at all, and always in ſuch degree only, as their 


comme e has been pleaſed to ordain. 
6 124. Cours tent or received by an embaſſador, his papers, letters, 
of the em- and diſpa atches, all cilentially belong to the embaſly, and are 


3 conſequently to ve held facred ; fince, it they were not reſpect- 
and di- Cd, the legitimate objects of the embaſſy could not be attained, 
ſpatches. nor would the embaſſador be able to diſcharge his functions with 
the neceſiary degree of ſecurity. The ſtates-general of the 
United Provinces decided, whilſt the preſident Jeannin reſided 
with them as embaſſador from France, that to open the letters of 

a public miniſter is a breach of the law of nations *. Other 
inſtances may be ſcen in Wicquefort. That privilege. however, 

does not—on certain momentons occaſions when the embaſſador 

himfcif has violated the law of nations by forming or counte- 

nancing plots or conſpiracies againlt the ſtate - deprive us of the 

liberty to ſeize his papers for the purpoſe of diſcoveriag the whote 

ſecret, and detecting his accomplices ; fince, in ſuch an emer- 

gency, the embaſlador himſelf may lawfully be arreſted and in- 
terrogated (99g). An example is furniſhed us in the conduct of 

the Raman government, who ſeized the letters which a treaſon- 

able junto had committed to the hands of 1 argquin's embaſſa- 

dors (F 98). 

LI * The pertons in a foreign miniſter's retinue being independent 
balſador's Of the juritdiction of the country, cannot be taken into cuſtody 
thore y or punithed without his conſent. It would nevertheleſs be 
"ver tus ie Liphly naproper that they thould enjoy an abſolute independence, 
and be at liberty to indulge in every kind of licentious diſorder, 
without controul or apprehenſion, The embaſſador muſt neceſ- 
ſarily be ſuppoſcd to poſſels whatever degree of authority is re- 
quiſite for keeping them in order t: and ſome writers will have 
that authority to include even a power over life and death. Whea 
the marquis De Rony, afterwards duke De Sully, was in Eng- 
land as embaſiador extraordinary from France, a -gentleman of 
his retinue committed a murder, which cauſed a great noiſe 
among the people of London. "The embaſſador aſſembled ſome 
French noblemen who had accompanied him on his miſſion, 
tried the murderer, and ſentenced him to loſe his head. He 
then acquainted the lord mayor of London that he had pro- 
nourced lentence on the criminal, deirring that magiſtrate to 
ſuruiſh him with an executioner and proper attendants to have 


* Wicquef'rt, bobk i. (27 : 

+ It is his duty to wetck over their conduct, and to exert hit auth ority in order 
to prevent them fr m trarſgre ing the bounds of their lation, and committing 
«tions which may give juſt fene to the 1overeign at whote court he rede, — 
an event which may ſome times be productive of very ferrous ant! d f£-greeabie con- 
f. quences. The French court havi g ſert the count De Harcou't to l. ogland to me- 
date an accommodet ow betwern Char es l. and his parliament, ſevers| gentlemen 
of that miniſter's ſuite reparred % the royal army, and fought ag i- it the parka» 
men ia: On which account the parliament immediately dec incd zl further 
n-pot.at on with thr (cunt De Harcourt. Du Port's Hiit, of Cuitipir, vol. iv. p. 
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the puniſhment inflifted. But he afterwards conſented to deli- 
ver up the criminal to the Engliſh, in order that they might ex- 
ecute juſtice on him as they thought proper: and Monſieur De 
Beaumont, the French embaſſador in ordinary, prevailed on the 
Britiſh monarch to pardon the young man, who was related to that 
miniſter by the ties of confanguinity®. It reſts entirely at the option 
of the ſovereign to inveſt his embaſſador with ſuch an extenſive 
power over the perſons of his ſuite : and the marquis De R6ny was 
confidently certain of having his conduct approved by his maſter, 
who did, in fact, expreſs his approbation of the whole tranſae- 
tion. In general, however, it is to be preſumed that the em- 
baſſador is poſſeſſed only of a coercive power ſufhcient to reſtrain 
his dependents by other puniſhments which are not of a capital 
or infamous nature. He may puniſh the faults committed againſt 
himſelf and againſt his malter's ſervice, or ſend the delinquents 
to their ſovereign, in order to their being puniſhed. Bur ſhould 
any of his people commit crimes againſt foctety which deſerve a 
ſevere puniſhment, the embailador ought to make a diſtinction 
between ſuch of his domeſtics as belong to his own nation, and 
others who are ſubjects of the country where he reſides. The 
ſhorteſt and molt natural way with the latter is to diſmiſs them 
from his ſervice, and deliver them up to juſtice. As to thoſe of 
his own nation, if they have olfended the ſovereign of the coun- 
try, or committed any of thoſe atrocious crimes in whoſe puniſh- 
ment all nations are intereſted, and whoſe perpetrators are, for 
that reaſon, uſually ſurrendered by one ſtate when demanded by 
another, — why ſhould he not give them up to the nation which 
calls for their puniſhment ? If the tranſgretlion be of a different 
kind, he is to ſend them to his ſovereign. Finally, if the caſe 
be of a doubtful nature, it is the embaſſador's duty to keep the 
offender in irons till he receives orders from his court. But if he 
paſles a capital ſentence on the criminal, I do not think he can 
have it executed in his own houſe; an execution of that nature 
being an act of territorial ſuperiority which belongs only to the 
ſovereign of the country. And although the embaſſador, toge- 
ther with his houſe and houſchold, be reputed out of the coun- 
try, that is nothing more than a figurative mode of ſpeech in- 
tended to expreſs his independency, and all the rights neceflary 
to the lawful ſucceſs of the embaſly : nor can that fiction involve 
privileges which are reſerved to the ſovereign alone, —which are 
of too delicate and important a nature to be communicated to a 
foreigner, and, morcover, not neceſſary to the embaſſador for the 
due diſcharge of his functions. If the offence has been com- 
mitted againit the embaitador or againſt the ſervice of his maſter, 
the embaſſador may (end the delinquent to his ſovereign. If the 
crime concerns the ttate where the miniſter reſides, he may try 
the criminal, and, if he finds him-worthy of death, deliver him 
up to the juitice of the country, as did the marquis Ne Rony. 


* Sully's Memoirs, vol. vi. chap. i. 
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$126 When the commiſſion of an embaſſador is at an end, — when 
. the he has concluded the buſineſs for which he came into the coun- 
Radar try: — When he is recalled or diſmiſſed, —in a word, when he is 
exp:re, Obliged to depart on any account whatever, his functions ceaſe : 
but his privileges and rights do not immediately expire: he re- 
tains them till his return to his ſovereign, to whom he is to make 
a report of his embaſſy *. His ſafety, fis independence, and his 
inviolability, are notalęſs neceſſary to the ſucceſs of the embaſly 
in his return, den bg coming Accordingly, when an em- 
| baſſador departs on accou of a war ariſing between his maſter 
and the ſovereign at whoſe cqurt he was employed, he is allowed 
a ſufficient time to quit the country in perfect ſecurity : and 
moreover, if he was returning homo by ſea, and happened to be 
taken on his paſſage, he would Ye xeleaſed without a moment's 
heſitation, as not being ſubject to lawful capture. 

A. 126, For the ſame reaſons the embaſſalor's privileges ſtill exiſt at 
Caſes when thoſe times when the activity of his niſtyyx happens to be ſuſ- 
dentials are pended, and he ſtands in need of freſh powers. Such a caſe 
nece ſlary. occurs in conſequence of the death of the prince whom the mi- 
niſter repreſents, or of the ſovereign at whoſe court he reſides. 
On either occaſion it becomes neceſſary that the miniſter ſhould 
be furniſhed with new credentials. The neceſſity, however, is 
leſs cogent in the latter then in the former caſe, eſpecially if the 
ſucceſſor of the deceaſed prince be the natural and necefiary ſuc- 
ceſſor ; becauſe, while the authority whence the miniſter's power 
emanated, {till ſubſiſts, & is fairly preſumable that he retains his 
former character at the courr of the new ſovereigns But if his 
own jo is no more, the miniſter's powers are at an end; and 
he muffcheceſſarily receive freſh credentials from the new prince, 
before he can be authoriſed to ſpeak and act in his name. In 
the interim, however, he {till continues to be the miniſter of his 

wation, and, as ſuch, is entitled to enjoy all the rights and ho- 
nours annexed to that character. ä 
9 125, At length I have reached the end of my ptopoſed career. I 
Concluſion. do not flatter myſelf with the idea of having given a perfect, full, 
and complete treatiſe of the law of nations; nor was that, in- 
deed, my deſign; for it would have been too great a degree of 
confidence in my own abilities to have made ſuch an attempt on 
tw ſubject ſo extenſive and ſo copious. I ſhall think I have done 
a great deal, if my principles are approved as ſolid, luminous, 
and ſufficient to enable intelligent perſons to give a proper ſolution 
of any minute queſtions that may ariſe in particular caſes; and ſhall 
be happy if the reſult of my labours proves in any wiſe ſervice- 
f ble to thoſe men in power who love mankind and reſpect juſ- 
tice, —and furniſhes them with weapons for the purpoſe of de- 
fending the cauſe of right, and compelling the unjult to obſerve at 

kaſt ſome meaſures, and to keep within the bounds of decency. 


* « It was, ot that time,” ſays Joinville, «an eſtabliſhed cuſtom, as well in pa- 
« yan as in chriſtizn countries, that, when two princes were at war, if one of 
« them happened to die, the embaſſ»dors whom they had mutually ſent to each 
other, remained priſoners and flaves.” p. 72. 


